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KULES 

OF  THE 

Supreme  coukt  of  Colorado. 


WRITS  OF  ERROa— SUPERSBDEAS-PROCESS. 


^^DLE  1.  Write  of  error  shall  b«  directed  to  the  clerk  or 
«feeper  of  ttie  records  of  the  court  in  which  the  judgment  or  de- 
cree complained  of  la  entered,  commanding  him  to  certify  a  cor- 
rect transcript  of  the  record  to  this  court.  In  any  case  where  a 
tmnacript  of  the  record,  duly  certified  to  be  full  and  complete, 
is  filed  in  the  of9ce  of  the  clerk  of  this  court,  before  the  issu- 
ance of  a  writ  of  error,  it  shall  not  be  necessary,  except  in  a 
cue  where  a  tupenedeaa  may  be  allowed,  to  deliver  such  writ 
to  the  clerk  of  the  inferior  court ;  but  the  same  may  be  filed  in 
the  office  of  the  clerk  of  this  cotirt,  and  such  transcript  so  filed 
with  the  clerk  of  this  court  shall  be  taken  and  considered  to  be 
a  due  return  to  said  writ  of  error.  Id  capital  cases,  in  wliich  a 
writ  of  error  shall  issue  and  be  made  to  operate  as  a  supersedeas 
to  stay  the  execntion  of  the  judgment  of  the  trial  court  as  pro- 
vided by  statute,  such  writ  of  error,  as  also  the  scire  facias  to 
hear  the  errors  assigned,  shall  be  made  returnable  forthwith. 
When  a  writ  of  error  shall  issue  in  a  case  where  a  sitptrtedens 
has  been  allowed  after  the  filing  of  the  transcript  of  the  record, 
and  shall  be  served  on  the  clerk  of  the  inferior  court,  he  shall 
return  upon  said  writ  that  the  same  has  been  served  upon  him, 
and  that  it  appears  by  the  indorsement  thereon  that  a  transcript 
of  the  record  has  been  filed  in  the  office  of  the  clerk  of  the  su- 
preme court. 

Bulk  2.    A  teire  faeiru,  or  summons  to  bear  errors  in  civil 
cues,  and  criminal  cases  not  capital,  if  issued  ten  days  or  more 

(lix) 
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before  the  flrat  da;  of  the  term,  shall  be  returnable  to  the  fli-st 
day  of  the  term.  If  isBued  lesa  than  ten  days  before' the  fli-st 
day  of  the  term,  it  may  be  made  returnable  to  any  day  in  the 
term ;  provided.  That  in  all  cases,  if  such  writ  shall  not  be 
sen'ed  ten  days  before  the  return  day  thereof,  the  defendant  so 
served  shall  not  be  required  to  appear  in  obedience  thereto  until 
the  first  day  of  the  term  aucceedtng  such  return  day.  A  de- 
fendant upon  whom  process  has  not  been  served  may  enter  his 
appearance,  and  upon  five  days'  notice  to  the  plaintiff,  may  pro- 
ceed in  the  same  manner  as  if  duly  served  with  process. 

Rule  3.  If  a  aHre  facias,  or  summons  to  hear  errors,  shall 
not  be  served,  an  alias  or  plwries  may  be  issued  without  an  or- 
der of  court  therefor. 

RmJE  4.  No  supersedeas  will  be  granted  unless  the  record 
upon  which  the  application  is  made  be  complete  and  duty  certi- 
fied by  the  clerk  of  the  court  below,  with  assignments  of  error 
appended  thereto,  which  assignments  must  be  supported  by  a 
succinct  printed  or  type-written  brief.  No  application  for  a  «u- 
pertedeat  or  other  original  writ  will  be  considered  by  the  court, 
or  by  any  justice  in  vacation,  unless  the  cause  shall  have  been 
first  docketed. 

Upon  the  docketing  of  the  cause  as  aforeaiud,  the  sum  of  ten 
dollars  shall  be  paid  to  the  clerk,  and  upon  the  allowanoe  of  the 
writ,  or  upon  further  prosecntion  of  the  cause,  an  additional  sum 
of  ten  dollars  shall  be  advanced  to  the  clerk. 

Rule  5.  When  a  writ  of  error  shall  be  made  a  superstd&u, 
the  clerk  shall  indorse  upon  aaid  writ  the  following  worda :  *'  A. 
tranacript  of  the  record  in  this  cause  having  been  filed  in  my  of- 
fice with  an  order  indorsed  thereupon,  that  the  writ  of  error  here- 
in be  made  a  supersedtas  according  to  law,  this  writ  of  error  ia 
therefore  made  a  ntperiedeas,  and  shall  operate  accordingly," 
which  indorsement  shall  be  signed  by  the  clerk  of  this  court. 
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Rule  6.  Whenever  execution  or  other  final  procesB  Bhall  be 
ieaaed  upon  &  judgment  at  law  or  decree  in  equity,  and  the  rec- 
ord of  snch  judgment  or  decree  shall  be  removed  into  this  court 
by  writ  of  error  operating  ae  a  supersedeaa,  such  writ  of  error 
may  be  served  upon  the  officer  in  whose  hands  such  execution 
maj  be,  and  thereupon  all  proceedings  under  such  execution 
shall  bediacontinaed,  and  snch  officer  shall  return  the  same  into 
the  court  from  which  it  was  issned,  together  with  the  copy  of 
the  writ  of  error  served  on  him,  and  shall  set  forth  in  hia  return 
to  SQcb  execution  what,  if  anything,  he  Uath  done  in  obedience 
to  the  command  thereof. 

Such  service  of  the  writ  of  error  and  ntpersedeas  may  he  made 
by  delivering  to  the  officer  having  such  final  process  for  execu- 
tion a  copy  of^such  writ  of  error  and  the  indorsements  thereon, 
with  the  certificate  of  the  clerk  of  the  supreme  court,  or  of  the 
clerk  of  the  inferior  court  to  whom  the  same  is  directed,  that 
the  same  is  a  trne  and  perfect  copy  of  the  original  of  such  writ 
of  error  and  the  indorsements  thereon. 

BtiLE  7.  Whenever  a  bond  is  executed  by  an  attorney  in  fact, 
the  original  power  of  attorney  shall  be  filed  with  the  bond  in  the 
office  of  the  clerk  of  this  court,  unless  it  shall  appear  that  the 
power  of  attorney  contains  other  powers  than  the  mere  power  to 
execute  the  bond  in  question ;  in  which  case  the  original  power 
of  attorney  shall  be  presented  to  the  clerk,  and  a  laiie  copy  there- 
of filed,  certified  by  the  clerk  to  be  a  true  copy  of  the  original. 

Rule  8.  Clerks  of  inferior  ooarts  in  making  up  an  authenti- 
cated copy  of  the  record  in  civil  cases  shall  certify  to  this  court 
so  mncb  of  the  record,  arranged  in  chronological  order,  as  the 
appellant  or  pltuntiff  in  error  may,  by  preeeipe,  indicate. 

If  the  record,  so  certified,  shall  be  insufficient,  it  shall  be  per- 
fected at  hia  cost ;  and  if  unnecessarily  voluminous,  the  costs  of 
the  unneceesary  parts  shall  be  taxed  against  him. 

eUPPLEUEHTAL  TRANBCBIPT  OT  BKCOBD. 

Rdlr  9.    When  a  party  to  auy  cause  pending  in  this  court  asks 
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leave,  without  eng^estiDg  a  diminatioD  of  record,  to  ille  an  addi- 
tiooal  or  supplemental  tranacript  of  the  record,  he  ehall  give  at 
least  twenty-four  hours  notice  thereof  to  the  opposite  party.  At 
the  dme  of  giving  such  notice  the  additional  or  supplemental 
transcript  shall  be  deposited  with  the  clerk  of  this  court  for  the 
inspection  of  the  opposite  party.  Such  motion  shall  be  submitted 
Dnder  Rule  23,  and  if  leave  is  granted,  the  additional  or  supple- 
mental transcript  may  be  filed  and  considered  in  connection  with 
the  original  tranecript. 

DiamSSAL  OF  APPEALS. 

Bulk  10.  If  a  transcript  of  the  record  shall  not  be  filed,  aa  re- 
quired by  law  in  case  of  appeal,  the  appellee  may  present  a  trans- 
cript of  the  judgment,  the  order  allowing  the  aQpeal,  the  bond 
and  the  approval  thereof,  and  thereupon  the  appeal  shall  be  dis- 
Tuissed  with  costs. 

Whenever  an  appeal  or  writ  of  error  shall  be  diamiaaed,  this 
court  may,  in  its  discretion,  afflrm  the  judgment  of  the  court  be- 
low. 

r  ERRORS. 


RuuE  11.  Appellants  and  plaintiffs  in  error  shall  aaeign  errors 
in  writing  at  the  time  of  filing  the  transcript  of  the  record,  and 
each  error  shall  be  separately  alleged  and  particularly  specified. 

When  the  error  alleged  ia  to  the  charge  of  the  court,  the  part 
of  the  charge  referred  to  ahall  be  quoted  totidem  verbis  in  the 
apeciflcatioDB  ;  Provided,  Where  the  charge  ia  divided  into  aepa- 
rate  paragraphs  or  iDatmctiona,  which  are  each  duly  nambei-ed, 
and  error  ia  assigned  as  to  one  or  more  entire  pari^rapha  or  in- 
stmctione,  it  shall  be  sufficient  to  deaignate  the  part  of  the  charge 
referred  to  by  giving  the  number  prefixed  to  each  paragraph  or 
instruction  so  assigned  for  error. 

The  same  ahatl  be  aigoed  by  an  attorney  of  the  oonrt. 

Km.B  12.  If  the  appellant  or  plaintiff  in  error  ahall  fail  to  as- 
sign en-or,  the  appeal  or  writ  of  error  may  be  dismisaed. 

No  formal  joinder  in  error  shall  be  required,  but  if  the  appellee 
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or  defendant  in  error  shall  not  in  any  manner  appear  vithin  the 
tune  allowed  for  filing  briefs  in  hie  behalf,  the  canse  may  he  heard 
ex  parte,  or  the  judgment  or  decree  of  the  ooort  below  may,  in 
the  diacretion  of  the  court,  be  reversed  without  a  bearing. 

Rule  18.  CounBel  willbeconflned  to  a  discussion  of  the  errors 
stated,  bat  the  court  may,  in  ita  diacretion,  notice  any  other  error 
appearing  of  record. 

ABSTRACTS   OF  KECOBD. 

Bulb  14.  Appellants  and  plaintiffs  in  error  in  aU  oases  shall 
within  twenty  days  after  the  return  day,  prepare  and  file  with  the 
clerk  eight  copies  of  a  printed  abstract  of  the  record  in  each 
case,  in  which  they  shall  set  forth  the  title  of  the  cause,  with  the 
date  of  the  filing  of  all  papers  in  the  court  i>elow,  and  a  brief 
statement  of  the  contents  of  each  pleading,  and  stiall  set  forth 
fully  the  points  of  the  pleadings  or  evidence,  and  the  points  re- 
lied upon  for  the  reversal  of  the  judgment  or  decree.  They  shall 
also  refer  to  the  folio  numbers  in  the  transcript  and  bill  of  excep- 
tions, on  the  margin  of  the  abstract,  in  such  manner  that  orders, 
pleadings  and  evidence  therein  referred  to  may  be  easily  found 
in  the  record. 

If  the  abstract  filed  shall  not  present  the  parts  of  the  record 
to  which  reference  is  made  in  the  assignment  of  errors,  the  appeal 
or  writ  of  error  may  be  dismissed. 

BcLE  16.  Coaneel  for  the  appellee  or  defendant  in  error  may, 
if  he  is  not  satisfied  with  the  abstract  of  the  record  filed  in  the 
case,  within  twenty  days  after  the  same  is  filed,  file  with  the  clerk 
eight  copies  of  such  further  abstract  as  he  shall  deem  necessary 
to  a  full  understanding  of  the  merits  of  the  cause. 

Role  16.  In  case  tbe  appellant  or  plaintiff  in  error  shall  n^- 
lect  to  file  an  abstract  in  compliance  with  the  rules  of  this  court, 
the  oppo^te  par^  may  file  the  abstract  and  prepare  the  cause  for 
a  bearing  ex  parte,  and  have  tbe  costs  taxed  therefor,  or  the 
ooort  may  dismiss  tbe  appeal  or  writ  of  error. 
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BiOBPa  OF  COUnSEL,  BIO. 

RoLC  17.  All  briefs  of  counsel  and  ftbetracta  of  the  record 
dhall  be  printed  upon  octavo  pages,  in  pamphlet  form. 

The  brief  of  counsel  for  appellant  or  plaintiff  in  error  shall  con- 
tain a  statement  of  the  error  relied  upon  and  the  aathorities  U)  be 
used  in  the  Argument,  and  eight  copies  thereof  shall  be  filed  wiUi 
the  clerk  within  forty  days  after  the  day  fixed  by  rule  for  the  fil- 
ing of  bis  abstracts. 

Two  copies  of  such  briefs  may  be  withdrawn  by  counsel  for 
appellee  or  defendant  in  error,  and  the  other  copies  eball  he  for 
the  nse  of  the  justice b  of  the  court 

If  the  brief  of  appellant  or  plaintiff  in  error  ahall  be  filed  in 
compliance  with  this  rule,  the  appellee  or  defendant  in  error  shall 
file  with  the  clerk  eight  copies  of  his  brief  within  forty  days  after 
the  expiration  of  the  time  mentioned  for  the  filing  of  the  brief  of 
appellant  or  plaintiff  in  error. 

Twenty  days  thereafter  shall  be  allowed  for  the  reply  of  appel- 
lant or  plaintiff  in  error,  eight  copies  of  which  ^faall  be  filed,  as 
provided  in  case  of  other  briefs. 

Rule  18.  By  consent  of  parties,  or  for  good  cause  shown,  the 
court,  or  a  justice  thereof  in  vacation,  may  extend  the  time  for 
the  filing  of  abstracts  and  briefs. 

Upon  expiration  of  the  time  provided  for  the  filing  of  abstracts 
and  briefs  the  cause  shall  be  placed  upon  the  submission  docket. 
In  any  cause  upon  the  submission  docket  wherein  no  briefs  have 
been  filed  by  appellant  or  plaintiff  in  error  under  standing  rule,  or 
an  order  granting  further  time,  the  appeal  or  writ  of  error  may 
be  dismissed,  without  notice,  for  want  of  prosecution. 

Bulk  19.  The  application  of  the  forgoing  rules  oonoeming 
the  filing  of  abstracts  and  briefs  shall  not  be  suspended  by  any 
motion  filed  in  a  cause,  exoept  by  order  of  the  oourt,  or  one  of 
the  justioes  thereof. 

Boi-E  20.    In  citing  cases  from  published  reports,  the  names  of 


jM,Googlc 


SnPBBME  Court  Rules.  xxv 

the  puties  as  they  appear  in  the  titie  of  the  caaee,  aa  well  as  the 
book  and  page,  shall  be  giveD. 

RuLB  21.  Connael  who  hare  not  complied  with  the  rnlee  relat- 
ing to  brieta,  will  not  be  heard. 

ORAL  ABOnHEtlT. 

ROLZ  £2.  Oral  argament  upon  tiie  final  hearing  of  any  canae 
may  be  had  upon  written  request  therefor,  by  either  party,  filed 
with  the  clerk,  or  by  order  of  the  court.  Due  notice  of  the  time 
set  for  the  argnment  will  be  given  by  the  clerk. 

WOTIOKS. 

Rdlb  2S.  An  motions  shall  be  in  writing.  After  appearance 
the  opposite  party  shall  be  entitled  to  notice  of  oiotions  not  of 
coorse. 

The  puty  filing  any  such  motiOD  shall  have  three  days  in  which 
to  file  briefa  in  support  thereof ;  the  party  opposing  shall  have 
five  days  after  service  of  copy  upon  him  to  answer,  and  three 
days  ehall  then  be  allowed  after  like  service  for  reply.  The  mo- 
tion shall  then  stand  submitted. 

All  briefs  may  be  type-written.  Copies  of  the  same  shall  be 
served  upon  the  opposite  party  or  hie  attorney. 

WITHDRAWAL  OF, PAPERS. 

Rule  24.  No  paper  shall  be  taken  from  the  files  without  leave 
of  court,  except  the  transcript  of  the  record,  which  may  be  with- 
drawn by  counsel,  for  eight  days  and  no  more,  for  the  purpose 
of  making  abstracts. 

Every  paper  taken  from  the  files,  by  leave  of  court  or  otherwise, 
must  be  retained  in  the  custody  of  the  party  withdrawing  it,  and 
it  must  not  be,  in  any  manner,  mutilated,  taken  apart,  cut  or 
marked. 

REBBASniS  OF  OACSES. 

Rule  2ft.  Application  for  rehearing  of  any  cause  shall  be  by 
petition  to  the  oonrt,  signed  by  counsel,  briefly  stating  the  points 
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wherein  it  ia  alleged  that  the  oonrt  has  erred ;  sacb  petition  to  be 
filed  within  fifteen  days  next  after  the  filing  of  the  oinoion  in  the 
cause.  Counsel  may  accompany  anch  petition  with  the  brief  of 
the  authorities  relied  npon  in  support  thereof. 

Rule  26.  The  filing  of  a  petition  for  a  rehearing  ahall  suspend 
proceedings  under  the  decision  until  the  petition  is  disposed  of, 
unless  the  coort  in  term  time,  or  one  ot  the  justices  in  vacation, 
shall  otherwise  order. 

Bulb  27.  Upon  the  determination  of  a  petition  for  rehearing, 
or  if  within  fifteen  days  after  final  jadgmeut,  no  such  petition 
shall  have  been  filed,  the  clerk  shall  issue  remittitur  to  the  court 
below,  or,  if  in  an  original  proceeding,  issue  a  certified  copy  of 
the  final  judgment,  upon  payment  by  the  party  desiring  such  re- 
mittitur or  copy  of  final  judgment,  of  the  balance  of  ooste,  if  any, 
due  the  clerk  in  the  cause ;  and  if  entitled  thereto,  the  party  pay- 
ing costs  may  have  execution  or  fee-bill  out  of  the  court  therefor. 


Rule  28.  Upon  printed  alntracts  being  furnished,  as  required 
in  the  foregoing  rales,  it  shall  be  the  dnty  of  the  clerk,  unless 
otherwise  ordered,  to  tax  a  printer's  fee  at  the  rate  of  one  dollar 
per  page  of  one  copy  of  such  abstract  against  the  unsuccessfnl 
pai-ty  not  furnishing  such  abstract,  aa  costs,  to  be  recovered  by 
the  successful  party  furnisbmg  the  same. 

Rule  29.  Clerks  of  district  courts  and  other  courts  of  rec- 
ord shall  be  entitled  to  receive  tlie  fees  allowed  hy  law  for  all 
copies  of  records  before  delivering  the  same,  except  in  criminal 
causes  where  the  defendants  are  unable  to  pay  for  transcripts  of 
the  record  and  the  trial  judge  shall  have  ordered  the  same  to  be 
furnished  without  charge. 

Rule  30.  Except  as  provided  in  Rule  4,  npon  the  filing  of 
any  suit  or  proceeding  there  shall  be  paid  to  the  clerk  by  the 
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party  filing  the  same,  the  Bom  of  twenty  dollars  ($20.00),  which 
shall  be  for  and  in  full  payment  of  all  clerical  costs  of  such 
party  in  the  cause,  except  for  copies  of  papers.  And  upon  the 
entry  of  appearance,  the  opposite  party  shall  pay  to  the  clerk 
the  sum  of  five  dollars  ((5.00),  which  shnll  be  for  and  in  full 
payment  of  the  like  costs  of  said  party  in  the  cauae.  UpoD  the 
final  termination  of  the  cause  in  this  court,  the  succeasful  party 
shall  have  judgment  and  execution  against  the  unsuccessful 
party  for  the  amount  of  said  payment,  together  with  any  other 
costs  or  damages  awarded  by  the  court  pursuant  to  law  or  the 
mlea  of  court. 


Buu  31.  Special  terms  of  court  may  be  held  at  any  time 
upon  an  order  signed  by  two  of  the  justices  of  the  court  and 
filed  in  the  office  of  the  clerk  at  least  fifteen  days  prior  to  the 
day  appointed  for  the  sssembliDg  of  the  court  The  clerk,  on 
receipt  of  such  oMer,  shall  forthwith  enter  the  same  at  length 
in  the  records  of  the  court,  and  give  notice  of  the  appointment 
of  such  special  term,  and  the  day  appointed  therefor,  in  one  or 
more  newspapers  published  at  the  seat  of  government. 

No  appeal,  or  sinre  facias  to  hear  errors,  shall  be  returnable 
to  any  special  term. 

COKTKeTED  XLBCTIONB. 

Rdle  S2.  Any  qualified  elector  wishing  to  contest  the  elec- 
tion of  any  person  to  the  office  of  supreme,  district  or  county 
judge,  shall,  within  thirty  days  after  the  canvass  by  the  state 
board  of  canvassers,  in  case  of  the  supreme  or  district  judge, 
and  within  twenty  days  after  the  cauvass  by  the  county  board  of 
canvassers,  in  the  other  case,  file  a  written  statement  of  bis  in- 
tention to  contest,  in  the  office  of  the  secretary  of  state  in  the 
case  of  the  supreme  or  district  judge ;  and  where  the  contest  is 
for  the  office  of  county  judge,  in  the  office  of  the  county  clerk 
of  the  county  in  which  the  person  whose  election  to  the  office  of 
county  judge  is  to  be  contested  resides ;  which  statement  or  mo- 
tion shall  set  forth ; 
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First— The  name  of  the  contestor. 
Second — The  name  of  the  conteetee. 
Third—The  office. 
Foui-th — The  time  of  the  election. 
Fifth — The  particular  caose  of  contest. 
The  statement  shall  be  verified  by  the  affidavit  of  the  contest- 
ing part;,  that  the  causes  set  forth  are  true  as  he  verily  believes. 

Rule  83.  It  shall  be  the  duty  of  the  secretary  of  state  and 
the  county  clerk  to  safely  keep  and  preserve  all  snch  statements 
in  their  respective  offices. 

Rule  34.  Within  thirty  days  after  the  filing  of  such  state- 
ment of  contest,  the  contestor,  if  the  contest  is  to  be  further 
prosecuted,  or  some  one  in  Ms  behalf  or  in  behalf  of  the  per- 
son for  whose  benefit  the  contest  is  made,  shall  file  in  the  office 
of  the  clerk  of  this  coart,  a  petition  setting  forth  the  filing  of 
the  statement  of  contest,  and  the  particular  grounds  therefor ; 
which  petition  shall  be  verified  by  the  oath  of  some  credible  per- 
son. Upon  tlie  filing  of  such  petition,  the  clerk  of  this  court 
shall  issue  a  summons,  directed  to  the  sheriff  of  the  county  where 
defendant  resides,  under  the  seal  of  the  court,  which  summons 
shall  bear  tetle  in  the  name  of  the  chief  justice,  and  be  returna- 
ble in  not  less  than  ten  nor  more  than  thirty  days ;  the  same  may 
he  served  by  the  sheriff  of  the  county,  or  in  case  he  is  interest- 
ed, then  by  the  coroner  of  the  county,  in  the  same  manner  that 
like  writs  are  served  from  the  district  court,  and  shall  command 
defendant  to  he  and  appear  before  this  court  by  a  day  to  be 
named  therein,  and  answer  the  complaint  of  the  plaintiff  in  that 
behalf ;  snch  summona  may  be  issued  to  any  county  in  this  State 
where  defendant  may  be  found.  Alias  and  pluries  writs  may  is- 
sue in  case  service  is  not  had  under  the  original. 

RcLB  35.  Upon  the  return  day  of  the  writ,  if  it  shall  appear 
that  dae  service  has  been  had,  and  the  defendant  fails  to  plead, 
default  may  be  entered,  and  in  that  case  the  court  may  grant  the 
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relief  demanded,  either  with  or  without  proof,  as  in  ite  Judgment 
may  be  proper.  The  defendant's  aoewer  HfaaJl  be  under  oath. 
The  answer  shall  contain  a  general  or  specific  denial  ot  each  ma- 
terial allegation  in  the  petitioa  intended  to  be  coDtroverted,  and 
may  oontain  a  statement  of  new  matter  showing,  in  ordinary  and 
concise  langaage,  the  right  or  title  of  the  defendant  to  the  office 
in  qnestion.  The  sufficiency  of  the  petition  or  answer  may  be 
qoestioned  1>y  demurrer  or  motion.  If  a  pleadiog  be  found  de- 
fective, it  may  be  amended  on  snch  terms  as  the  court  may  deem 
proper. 

Every  material  all^ation  of  the  petition  not  controverted  by 
tiie  answer,  will  be  taken  as  true ;  the  statement  of  any  new  mat- 
ter in  the  answer  will,  at  the  hearing,  be  deemed  controverted  by 
the  pluntifE.  The  petition,  answer  and  demurrer  or  motion  shall 
constitute  the  pteadinge  in  the  case. 

BiFi^  36.  When  the  case  is  at  issue,  the  court  shall  hear  and 
determine  the  same  in  a  sununary  manner,  without  the  intei'ven- 
tion  of  a  jury.  Unless  otherwise  ordered,  no  witness  will  be  ex- 
amined in  open  court. 

Either  party,  after  the  issues  are  formed,  may  have  the  deposi- 
tion of  any  witness  in  this  state  taken  before  any  officer  authorized 
by  law  to  administer  oaths,  which  depoeition  shall  be  taken  and 
returned  in  the  manner  prescribed  by  the  civil  code  for  tile  taking 
and  returning  of  depositious  in  ordinaiy  civil  actions. 

RoLS  37.  The  finding  and  judgment  of  the  court  shall  be  en- 
tered at  length  upon  the  record.  The'conrt  shall  award  costs  to 
the  successful  party,  and  execution  shall  issue  therefor,  the  same 
as  In  other  cases.  Witnesses  and  officers  shall  receive  like  com- 
pensation as  prescribed  by  law  for  like  duties  and  services  in  cases 
in  the  district  court, 

APPLICATIOITS   FOR  O&IOINAL  WRITS. 

Rdlb  38.  In  any  application  made  to  the  oourt  for  a  writ  of 
iai»aM  eotynu,  Tnandamut,  quo  warranto,  certiorari,  injunotiou,  or 


jM,Googlc 


zxx  Supreme  Coubt  Rules. 

for  any  prerogative  writ  to  be  isaaed  in  the  exercise  of  its  origi- 
nal jnriBdiction,  and  for  which  an  application  might  have  been 
laTrfnlly  made  to  aome  oUier  court  in  the  firet  instance,  the  peti- 
tion ahall,  in  addition  to  the  necesaaiy  matter  requisite  by  the 
rules  of  law  to  support  the  application,  also  aet  forth  the  circum- 
atanoea  which,  in  the  opinion  of  the  applicant,  render  it  necessary 
or  proper  that  the  writ  should  issue  originally  from  Uiia  court,  and 
not  from  anch  other  court. 

In  case  any  court,  justice  or  other  officer,  or  any  board  or  other 
tribnnali  in  the  discharge  of  duties  of  a  public  character,  be 
named  in  the  application  as  respondent,  the  petition  Bhall  also 
diaclose  the  name  or  namea  of  the  real  party  or  parties,  if  any,  in 
interest,  or  whose  interest  would  be  directly  affected  by  the  pro- 
ceedings, and  in  such  cose  it  shall  be  the  duty  of  the  applicant 
obtaining  an  order  for  any  auch  writ,  to  serve  or  cause  to  be 
served  upon  such  party  or  parties  in  interest  a  true  copy  of  the 
petition  and  of  the  writ  issued  thei'eoD,  in  like  manner  as  the 
same  is  required  to  be  served  upon  the  respondent  named  in  the 
application  and  proceedings,  and  to  produce  and  file  in  the  office 
of  the  clerk  of  this  court  the  like  evidence  of  aueh  service. 

ADMIBBION  OF  A.TTORKETS. 

Bdle  39.  No  person  shall  be  admitted  to  practice  as  an  attor- 
ney or  counaelor  at  law  upon  evidence  tliat  he  hath  been  admitted 
to  the  bar  of  another  state  or  territory,  if  at  the  time  of  his  ad- 
mission to  the  bar  of  auch  state  or  territory  he  was  a  citizen  of 
this  state. 

RcLE  40.  Every  application  for  admission  to  the  bar,  based 
upon  a  foreign  license,  must  be  accompanied  by  a  certificate  by 
the  chief  justice  or  presiding  judge  of  the  court  issuing  such  li- 
cense, that  the  applicant  is  an  attorney  of  such  court  in  good 
standing,  which  certificate  must  have  been  given  not  exceeding 
sixty  days  previous  to  the  time  of  making  anch  application. 

No  person  ahall  be  permitted  to  practice  law  in  this  state  who 
shall  not  first  have  taken  and  subsOTibed  an  oath  that  he  is  a  cit> 
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iuD  of  the  United  States,  that  he  will  commence  the  practice  of  law 
in  this  state  within  three  months  from  the  date  thereof,  and  make 
the  same  his  pennaoent  and  usual  occupation ;  that  he  has  never 
been  diabaired  b;  any  court  of  record  in  which  he  has  heretofore 
practiced,  and  tiiat  he  has  never  been  convicted  of  felony. 

Boi>X  41.  In  case  an  executor,  administrator  or  conservator 
ii  a  par^  to  an  action  in  this  conrt  in  that  capacity,  after  the 
Bune  is  put  at  issue  and  submitted  in  accordance  with  the  rules 
ot  this  conrt,  the  person  or  party  so  prosecuting  or  defending  in 
Bach  representative  capacity,  may  have  the  cause  advanced  to  the 
head  of  the  submission  docket  opon  motion,  without  further  show- 
ing in  support  thereof. 


Rule  42.  Ko  book  shall  be  withdrawn  fi-om  the  library  of  this 
conrt,  for  any  purpose,  except  by  order  of  court  in  open  Bcsaion. 


jM,Googlc 


jM,Googlc' 


IN  MEMORIAM. 


LUCIUS  P.  MAK8H. 

At  a  sessioB  of  the  Supreme  Court  held  od  the  sixteenth 
day  of  October,  1893,  Hou.  A.  B.  Seaman  presented  resolu- 
tions and  addressed  the  court  as  follows : 

Ilay  it  please  the  Cktart: 

Luciaa  P.  Marsh  is  dead.  He  had  lived  a  stem  and  nigged  life  more 
than  seveDtf  years.  For  forty-foor  years  he  was  an  honored  member 
of  ifae  legal  profession. 

I  liave  been  delegated  by  the  Bar  Association  of  Arapahoe  county  to 
present  to  this  court  the  lesolutiona  poaaed  by  that  Ixidy  expressing  its 
estimate  of  his  character,  its  judgment  of  his  abili^,  its  expression  of 
sorrow  at  bis  loss,  its  tribute  to  his  memory,  and  to  ask  that  they  may 
be  spread  upon  the  minutes  of  this  court. 

The  resolutions  are  as  follows: 

"  The  members  of  the  bar  and  judges  of  the  several  courts  of  the 
conn^  and  etste  have  assembled  together  to  express  their  profound 
sorrow  for  the  death  of  oar  venoi'able  and  much  beloved  professionai 
brother,  the  Honorable  Lucius  P.  Marsh. 

"  As  a  slight  tribute  to  lUs  memory  we  desire  to  place  on  the  permanent 
records  of  the  state  and  county  some  expression  of  our  sdmiration  for 
his  dvic  virtues,  and  our  appreciation  of  his  integiity  and  great  ability 
as  a  lawyer  and  a  judge ;  therefore, 

"Eeaolved,  TluU  the  bench  and  bar  of  Colorado  are  duly  penetrated 
by  a  sense  of  the  calamity  which  has  visited  them  by  the  death  of  the 
Honorable  Lucius  P.  Marsb,  and  that  we  will  ever  cherish  his  memory 
which  is  endeared  to  us  by  his  many  personal  attractions  and  aitaocia- 
dons  and  hts  eminent  ability  as  a  lawyer. 

"  Betolved,  That  suitable  provisions  be  made  for  the  presentation  of 
these  proceedings  to  the  Supreme  Court  and  Court  of  Appeals  of  the 
state,  uid  to  the  Sietrict  and  County  Courts  of  this  county,  &nd  the 
United  States  Court  for  the  District  of  Colorado,  with  a  request  that 
tbf^  be  spread  npon  their  minutes. 

'■  BeMloed,  That  the  same  may  be  published  in  the  daily  papen  of 
(xxiui) 
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the  city  of  Denver,  and  &  copy  thereof  be  famished  ta  the  family  of 
the  deceased,  with  the  respeotf  nl  asiuianoe  of  our  aympathy  in  their 
irrepuable  losa.  8.  £.  Browmb. 

Gbo.  W.  Aixek. 

D.  £.  Pabks. 

A.  B.  Sraxak. 

Jas.  H.  Blood." 

Lucius  P.  Marsh  was  bom  in  Carroll,  Chautauqua  connty.  New  York, 
June  29,  1623,  He  spent  his  boyhood  there.  In  1840  he  went  to  ObJo 
and  attended  school  at  Granville,  at  the  institution  now  knowo  as  Deu- 
ison  University.  After  completing  his  education  there  he  taught  school 
in  Delaware  and  also  in  Zanesville,  Ohio,  until  1849,  in  which  year  he 
was  admitted  to  the  bar.  He  practiced  law  in  Zanesville  ontU  1866, 
when  he  was  elected  Jodge  of  the  Common  Fleas  Court  for  a  fnll  term 
and  also  to  fill  an  unexpired  term.  In  February',  1862,  having  served 
the  time  for  which  be  was  elected,  ho  retired  from  the  bench  and  re- 
sumed practice  in  Zanesville.  In  May,  1864,  he  entered  the  Union 
Army  as  Captain  in  the  159tb  Ohio  Infantry  Volunteers.  He  remaned 
bat  a  short  time  and  was  discharged,  and  again  took  up  his  profession. 
In  1873  he  was  once  more  chosen  to  the  bench  of  the  same  court  as 
before.  He  remained  on  the  bench  until  1879,  when  he  came  to  Den- 
ver and  became  a  member  of  our  bar.  From  his  coming  to  the  time 
of  his  death  he  was  engaged  in  the  active  practice  of  his  profession. 
He  died  July  6,  1893. 

He  was  a  at«m,  kind,  honest  man,  an  exoellent  lawyer,  an  eminent 
judge.  He  was  npon  the  stage  of  life  many  years,  under  many  oondi- 
tioDS.  He  always  acted  well  his  part.  U  he  still  lives  beyond  the 
grave  and  can  look  back  upon  his  career,  be  has  what  Tacitus  says  is 
most  pleasing,  "  the  consciousness  of  a  life  well  lived  and  the  leooi'd 
of  deeds  well  done." 

Garlands  and  wreaths  have  already  been  laid  upon  his  grara.  They 
did  him  no  good.  No  tribute  which  I  can  utter  in  behalf  of  cither  my 
self  or  the  body  I  represent  can  be  of  nae  to  him.  No  eulo^nm  your 
honors  can  pronounce  will  affect  him.  It  what  we  do  to-day  is  done  In 
the  hope  that  it  favors  the  dead,  all  is  done  in  vain.  It  is  for  our  own 
good  that  we  are  here.  It  Is  well  for  us  to  pause  in  the  hurry  and  con- 
fusion of  this  life  and  consider  the  character  of  a  good  man  who  has 
gone  before.  It  is  because  of  this  that  I  undertake  to  call  attenlioQ  to 
8  few  of  the  noble  qualities  of  our  dead  friend ;  not  for  him,  but  in  the 
hope  that  in  the  oonsideradon  of  hia  life  some  commendable  and  paT« 
thoughts  may  be  awakened  that  shall  render  our  own  llres  better  and 
porer. 

IhavesaldLnciiiaP.Marah  was  stem,  kind  and  honest.    Hemsnot 


jM,Googlc 


Lnoms  P.  Mabbh.  xxxt 

■tern  in  the  sense  that  he  was  austere  or  harsh  or  cruel,  but  was  Btead- 
fist  and  detennined.  He  joked,  but  be  never  trifled.  He  had  a  de- 
cided opinion  upon  every  subject  to  which  he  had  given  thought.  He 
always  knew  where  he  stood.  Neither  was  he  mode  of  glass,  brittle 
ukl  easily  brokw.  Hetherefore  never  handled  himself  with  care.  He 
was  either  right  or  wrong,  not  partially  right  or  partially  wrong,  bat 
absolutely  one  wfty  or  the  other. 

The  same  qoalities  made  him  qoick  to  acknowledge  his  error  if  he 
found  bewas  mistaken.  Henever  "  wobbled."  He  did  not  psssfrom 
enrar  to  troth  in  sections.  He  went  altogether.  He  knew  that  a  com- 
promise was  always  wrong,  so  he  never  compromised. 

He  was  kind  and  gentle.  He  loved  children  uid  dogs,  the  arts  and 
the  sciences,  mathematics  and  music.  He  was  not  narrow  or  contract- 
ed. He  was  not  a  bigot.  He  built  no  fires  for  those  who  differed  with 
him  in  opinion.  He  never  attempted  to  build  himself  up  by  tearing 
Others  down.  He  never  cared  to  move  ahead  of  the  rest  of  the  people. 
He  wanted  all  to  advance  together,  and  so,  being  strong  himself ,  he  was 
always  ready  to  assist  the  weak. 

He  had  an  honest  consoiousDess  of  his  own  ability  as  a  lawyer,  and 
was  never  jealous  of  the  success  of  others.  He  was  the  friend  of  atl 
young  lawyers  whom  he  believed  had  entered  the  profession  from  prop- 
er and  Itrfty  motives.  He  practiced  his  profession  many  years ;  he  sat 
upon  the  bench  eleven  years;  his  ability  was  known  and  recognised. 
He  was  too  great  to  sneer  at  "  my  young  friend ;  "  his  mind  and  his 
heart  were  too  big ;  his  nature  too  gentle  and  kind.  The  young  men 
of  the  profession  will  miss  him.  He  was  always  ready  to  cheer  and 
assist  them.  Many  a  client,  with  money  ready  to  pay,  has  waited  in 
the  outer  offloe  while  he  gntnitously  assisted  his  young  lawyer  friend 
in  the  inner  one. 

He  was  honest.  When  I  say  honest,  I  do  not  mean  by  that  simply 
that  he  would  not  steal  or  commit  perjury.  I  mean  more.  I  import 
that  he  had  ao  honest  mind,  an  honest  heart,  sn  honest  manner  of 
thinking.  He  never  juggled  with  his  mental  machinery.  He  never 
thought  things  because  he  wanted  to  think  them.  He  arrived  at  con- 
clusimiB  by  thought.  He  did  not  start  with  a  conclusinn  and  then  try 
to  bolster  it  up  with  reason.  He  let  argument  work  out  its  own  result. 
He  had  always  an  honest  purpose— to  arrive  at  the  truth. 

Togrther  with  his  sternness,  kindness  and  honesty,  nature  had  en- 
dowed him  with  a  mind  of  good  quality.  He  wonld  have  made  a  suc- 
cess in  any  walk  of  life  wbioh  did  not  involve  merely  tlie  making  of 
money.  Hewould  not  work  forthat  alone.  He  madethe  law  biscall- 
ing.  Ishallnotattempttoanalyzehisabilitiesinthisdlreotion.  Lawyers 
know  a  good  lawyer;  laymen  do  not.  Lawyers  universally  regarded 
him  as  an  able  lawyer  and  a  distlDgmsbed  judge.    This  verdict  has 
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been  given  bj  the  profession  wherever  he  was  known.  I  cannot  odd 
anything  to  it  I  shall  not  attempt  to  give  all  the  reiuoiiB ;  it  b  correct 
and  that  is  enough.  I  shall,  however,  call  Attention  to  one  thing  in  his 
professional  career,  whioh,  In  my  judgment,  is  worth;  of  the  greatest 
oommendation,  and  without  posaeasing  the  spirit  which  prompts  it  no 
man  can  hope  to  be  a  groat  lawyer.  He  was  ever  true  and  f&ilhfol  to 
the  ethics  of  his  profession.  He  loved  his  calling  and  he  honored  it. 
He  resorted  to  no  unworthy  means  for  his  advancement.  Ho  neither 
adveitised  his  wares  for  sale  nor  resorted  to  trickery  so  that  he  might 
be  sought  after  by  those  in  need  of  a  trickster.  As  a  judge  he  was 
just;  as  a  lawyer  he  endeavored  to  assist  justice.  The  real  reason  he 
was  true  to  the  ethics  of  his  profession  was  because  he  regarded  it  as 
something  nobler  and  better  than  a  mere  money-making  scheme.  He 
did  not  follow  the  vocation  for  money ;  that  was  a  mere  incident;  it  was 
not  what  he  worked  for.  Every  man  who  enters  the  legal  profession 
with  proper  motives,  with  aa  honorable  ambidon  to  become  truly  dis- 
tinguished and  eminent  therein,  most  leave  the  desire  for  much  wealth 
behind .  The  physician  who  practices  medidne  for  no  higher  motive  than 
to  make  money  is  a  quack;  the  preacher  who  uses  his  profession  as  a 
direct  means  to  get  money  is  a  hypocrite ;  the  lawyer  who  regards  his 
profession  as  mere  moans  to  put  money  in  hie  purse  is  a  shyster.  Lu- 
cius F.  Marsh  wanted  to  do  some  good  in  the  world ;  wanted  to  make 
the  burdens  of  others  lighter;  to  change  darkness  into  light;  to  bring 
order  out  of  chaos ;  to  turn  discord  Into  peace ;  and  thinking  the  legal 
profes^on  offered  opportunities  to  do  these  things,  be  chose  it.  He 
muntained  it  honestly  and  well.  His  good  deeds  will  be  remembered. 
We  are  all  better  that  he  lived.  We  mnst,  even  unconsciously,  pay  trib- 
ute U>  his  worth  by  emulating  his  actions.    It  is  diffloult  to  believe  him 

"  Can  that  man  be  dead 

Whose  spiritual  influence  is  upon  his  kind  ? 
He  lives  in  glory;  and  his  speaking  dust 
Has  more  of  life  than  half  Its  breathing  moolds." 

He  lived  to  ripe  old  age.  There  is  no  particular  sadness  surrounding 
bis  death.  He  had  filled  out  the  full  time  allotted  toman.  He  had  grand- 
children grown  to  manhood.  They  loved  him  as  a  father.  We  loved 
him  as  a  friend.  He  has  been  called  away ;  we  remain  behind.  He 
lived  like  a  man,  he  died  like  a  man.  If,  when  we  are  summoned,  we 
can  lay  down  ourarmor,  having  worn  it  as  well  as  he  did  his,  the  world 
will  be  betterthatwe  too  lived.  Duty  never  invited  him  when  he  failed 
to  respond.  When  death  called  he  was  not  less  manly  than  ha  had 
lived,  and  I  oan  Imagine  HieX  as  the  giim  monster  said  "  Come  1 "  he  ui- 
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■wered  like  Colonel  Newcotnb,  )n  tones  without  fear, ' '  Adsom  "—I  am 
btm. 

I  ask  that  the  resoluttons  be  spread  upon  the  records  of  this  the  hig^ 
est  conrt  in  our  state,  as  a  sligbt  mark  of  respect  for  his  memory. 

Mr.  Jostice  Elliott  responded  in  behalf  of  the  uoui-t : 
Oentlemen  of  the  Colorado  Bar: 

The  members  of  this  court  fully  reciprocate  the  seotimeDts  so  well 
expressed  by  our  brother  Seaman.  Judge  Marsh  was  a  lawyer  of  the 
old  school ;  he  had  the  chareuteristies  of  the  better  class  of  his  pivfes- 
sion.  He  had  a  strong  nature;  he  was  a  foi'oef ul  man;  he  was  a  pa- 
triot in  the  best  sense  of  the  word  ;  he  loved  his  country  and  all  mankind. 
In  mj  fourteen  years' acquaintance  with  Jodge  Marsh,  I  do  not  remem- 
ber to  have  ever  heard  him  speak  enviously  of  or  harshly  criticise  any 
of  his  professional  brethren,  or  any  one  else,  for  that  matter. 

Judge  Marsh  had  passed  the  meridian  of  life  when  he  came  to  Colo- 
rado, and  could  scarcely  hope  to  secure  a  clientage  equal  to  some  of  the 
lawyers  of  his  own  age  who  had,  by  long  residence,  diligence  and  in- 
dnstty,  become  established  in  their  profession ;  but  these  cireumstancea 
never  seemed  to  annoy  or  embitter  his  life. 

I  have  said  Judge  Marsh  was  patriotic.  I  have  often,  in  social  conver- 
sation St  my  own  fireside,  heard  him  speak  of  the  war  for  independence 
as  well  as  the  war  for  the  ntiuntenance  of  the  Union.  His  grandfather 
was  a  Bevolutionary  soldier  and  was  in  Washington's  army  when  the 
Declaration  of  lodependence  was  first  promulgated  at  Philadelphia, 
Judge  Marsh  often  rehearsed  tales  of  the  Revolutionary  war  as  he  him- 
self had  heard  them  fixim  bis  grandfather's  knee. 

Beference  has  been  made  to  the  life  of  our  deceased  friend  while  he 
lived  in  Colorado.  When  he  located  here  I  was  on  the  district  bench, 
and  I  shall  never  forget  the  kind  manner  In  which  he  made  himself 
known.  He  made  me  feel  at  once  that  he  sympathized  with  the  labors 
which  I  was  then  undertaking  to  dischargees  the  sole  judge  of  this  d{»> 
trict.  He  had  but  recently  left  the  bench  himself  in  Ohio,  and,  as  I  have 
heard  many  members  of  the  bar  of  that  state  testify,  he  was  a  strong, 
clear-mindedand  upright  judge.  Icften  availed  myself  of  his  skill  and 
good  judgment  by  appointing  him  referee,  the  duties  of  which  position 
he  discharged  to  the  sallsfactioa  of  the  court  and  all  fair-mtcded  and  intel- 
ligent practitioners. 

I  fally  ag^-ee  with  Mr.  Seaman  that  Judge  Marsh  was  considerate  to- 
ward the  younger  members  of  the  profession.  In  the  practice  of  the 
law  there  is  necessarily  much  that  is  selfish  and  unpleasant.  I.^wyei's 
must  strive  to  maintain  the  Interests  of  their  clients  to  Q\e  exclusion  of 
other  interests;  yet  it  is  gratifying  that  experienced  lawyers  may  at 
timea  torn  aside  from  the  sellislmesB  of  the  pntotice  and  assist  their 
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Janior  brethren.  Mostlawyersaregliul  toavEtil  themselTeBof  this  priv- 
ilege when  they  can  do  so  without  injustioe  to  their  clients.  I  believe 
it  is  the  nniform  teatiiuony  of  the  yoonger  members  of  the  bar  of  thia 
ci^  that  Jutlge  Marsh  was  ever  theh*  generous,  kind-hearted  and  help- 
ful friend.  All  honor  to  the  man  who  shows  his  love  for  his  fellow- 
man  b;  extending  a  helping  hand  whenever  and  wherever  he  finds 
opportunity  [ 


GEORGE  G.  SYMES. 


At  a  session  of  tha  Supreme  Court,  held  on  the  seooad  day 
of  April,  1894,  Hon.  Charles  S.  Thomas  presented  the  follow'- 
ing  resolutions,  adopted  at  a  meeting  of  the  Bar  AsBOoiatioQ 
of  Colonulo,  at  Denver,  November  8, 1893 : 

"The  members  of  thebsrof  Colorado  have  heard  with  profound  eor- 
low  of  the  death  of  our  brother,  the  Honorable  George  G.  Symes. 

"  Once  more  we  are  impelled  to  stay  the  busy  course  of  life  and  con* 
template  that  mystery  which  is  tha  end  of  his  hopes,  hia  struggles  and 
his  triumphs,  as  it  must  also  be  the  end  of  ours. 

"  To  review  his  life  is  to  set  forth  those  excellencies  of  character  that 
distinguish  in  every  age  the  moulders  and  leaderaof  thought  and  aotion. 

"  He  was  called  to  many  responsible  public  trusts,  and  he  fulfilled  them 
all  with  honor  to  himself  and  to  his  country.  As  a  soldier,  giving  his 
young  and  vigorous  energies  to  the  cause  of  hia  country ;  as  a  judge, 
resolute  in  the  wise  administration  of  the  laws;  as  a  legislator,  bring- 
ing to  the  councils  of  the  nation  ripe  and  practical  experience ;  as  a 
lawyer,  zealous  in  the  Interests  of  his  clients;  as  a  private  citizen,  kind 
and  thoughtful  in  his  varied  relation  with  his  fellows.  His  every  step 
was  marked  with  ability,  honesty  and  devotion  to  a  higher  purpose, 
and  he  maintained  throughout  a  splendid  courage  and  a  steadfast  fealty 
to  the  lofty  aapiraliona  of  his  youth. 

"  He  died  a  sincera  and  devoted  friend  of  Ckilorado  and  the  record  of 
bis  life  will  adorn  her  histoiy. 

"  To  his  sorrowing  family  we  extend  our  deep  sympathy.  While  it 
cannot  remove,  may  it  soften  their  grief  to  know  that  In  the  recollection 
of  his  fellow  members  of  the  bar,  he  fought  the  fight  nohly  and  with 
honor,  and  that  his  memory  will  ever  be  to  them  as  a  bright  li^t  lead- 
ing the  way  through  the  doubts  and  anxieties,  the  trials  and  temptaiiona 
of  their  lives. 

"  That  this  brief  testimonial  to  the  life  and  character  of  our  departed 
brother  may  be  preserved,  we  desire  that  It  be  presented  to  the  saveml 
courts  of  record  of  the  county  uf  Arapahoe,  to  the  Appellate  and  Su- 
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I^eiDe  ConrtB  of  the  state,  and  to  the  Circuit  Court  of  the  United  States, 
to  be  by  them  written  at  length  upon  their  respective  records,  onA  that 
s  soitablj  engroflsed  copy  be  delivered  to  his  family. 

'  Oscar  Reutkb. 
Platt  RoaEKS. 
Charles  S.  Th0H48. 
W.  S.  Decker. 
J.  D.  Ward. 

Committee." 

Mr.  Thomas,  in  presenting  these  resolutions,  said : 

The  frequency  with  which  death  has  receotly  entered  Uie  ranke  of 
our  profession,  reminds  ns  that  nlthoagh  our  commonwealth  is  but  in 
its  infancy,  our  community,  measured  by  the  apace  of  man's  allotted 
years,  ia  becoming  old.  Thmie  who,  having  crossed  the  barren  reaches 
of  the  horizon  bounded  plain  and  established  on  the  frontier  the  civili- 
zation we  now  eryoy,  yet  linger  in  our  midst,  have  long  since  passed 
life's  meridian.  Bathed  in  the  mellow  i-adinnce  of  the  setting  sun,  they 
await  with  that  serene  composure  which  a]ways  crowns  the  well  spent 
life,  the  coming  of  the  afterglow,  Thay  have  lived  to  see  the  desert 
blossom  as  the  rose,  and  the-rugged  mountains  give  of  their  substance 
for  (he  good  of  man.  They  have  seen  cities  spring  from  the  ashes  of 
the  wigwam  Rres,  and  billowy  fields  of  waving  grain  supplant  the 
dreary  Htretches  of  n  once  tenantless  domain.  Tliey  number  in  their 
rantis  both  militant  and  triumphaut  the  rugged  pioneers  of  the  law  who 
framed  Btatules  and  established  customs  for  new  and  loosely  bound 
communities,  who  welded  sti'aggling  camps  and  ranches  into  political 
ui'ganizalions,  who  founded  territories  and  crented  states. 

In  the  extensive  zone  which  a  quarter  of  a  century  ago  filled  the  gap 
between  the  pioneer  lines  of  eastern  and  western  civilization  they  found 
their  mission.  They  have  linked  it  with  the  destiny  of  the  continent, 
and  erased  the  frontier  from  the  map  of  their  country.  AVlth  many  of 
them,  life's  fitful  fever  is  over.  To  those  who  yet  remain  are  given 
the  gratitude  and  veneration  of  all  who  enjoy  tbe  rich  harvest  whose 
reaping  their  efforts  and  foresight  made  possible. 

Closely  following  these  pioneers  of  the  law,  and  actively  seconding 
their  efforts  and  purposes,  were  the  men  who  now  lead  tbe  bar,  occupy 
the  bench,  and  in  large  pan  wield  the  governmental  fancliona  of  the 
western  states.  They  were  first  to  see  and  quick  to  take  advantage  of 
the  opportunities  ofiered  hy  new  and  enterprising  communities  and 
readily  endured  the  discomforts  and  embarrassments  of  a  remote  fron- 
tier for  the  sake  of  what  seemed  the  almost  certain  advantages  of  the 
future.  The  best  brain  and  brawn  of  tbe  older  states,  they  were  im- 
pelled by  that  unseen  yet  controlling  force  which  wields  aod  directs 
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human  destiny,  to  fall  Into  lln«  with  its  advance  guard,  shape  its  tie* 
velopment  and  raonld  Its  fntare.  The;  were  the  deacendaots  of  &ose 
who  began  to  bnild  the  new  natioD  on  the  shores  of  Virginia  and  New 
England,  who  led  the  race  into  the  forests  of  Kentucky  and  Ohio,  upon 
the  prairies  of  Dliaois  and  Missonri,  into  the  valleys  of  iCansas  and  Ne- 
braska. They  were  men  whose  toission  it  was  and  ia  to  labor  (or  pos- 
terity, to  preserve  and  perpetuate  in  the  center  of  the  condnent  for  all 
time  the  blessings  of  fi-ee  government  and  enlightened  institutions,  so 
dearly  won,  so  essential  to  human  happiness,  so  easily  lost,  so  lightly 
prized.  Their  youth  was  passed  amid  the  hon'ors  of  civil  war,  their 
minds  filled  with  the  magnitude  of  the  issues  which  produced  it  and 
which  in  its  turn  produced.  They  realized  from  experiences  bom  of  fire 
and  sword  the  tremendous  importance  of  civil  and  religious  liber^,  the 
impossibility  of  true  progress  and  glory  in  a  commonwealth  bereft  of 
either.  They  hsve  left  their  impress  opon  the  history,  the  laws,  the 
society  and  the  iodustrial  features  of  their  adopted  homes,  and  made 
mankind  better  becaose  of  their  living. 

Conspicuous  for  a  quarter  of  a  century  among  the  men  to  whom  I 
have  last  referred,  as  lawyer,  jnrist  and  legislator  was  George  G.  Symea, 
who  passed  over  the  range  on  November  6th,  t89S,  and  whose  untimely 
death  is  the  occasion  of  onr  assemblage.  He  was  for  nearly  twenty 
years  one  of  our  most  distinguished  citizens  and  a  prominent  member 
of  the  Colorado  bar.  Judge  Syraes  came  to  Denver  from  the  territory 
of  Montana  early  in  1874.  It  was  my  fortune  to  become  acqnainled 
with  him  almost  immediately  after  his  arrival  here,  and  to  know  him 
intimately  as  a  friend  and  neighbor  from  thai  dme  down  to  the  day  of 
his  death. 

Judge  Symes  owed  all  that  he  achieved  in  life  to  an  indomitable  will, 
to  which  was  united  an  absolute  confidence  in  his  own  resources  and 
abititjes.  He  was  born  on  an  Ohio  farm  Sfty-three  years  ago,  in  poverty 
and  obscurity,  to  a  life  of  toil  and  hardship.  As  soon  as  he  was  oM 
enough  to  i-ealize  its  value  he  began  to  ntilize  his  spare  time  in  the  ac- 
quisition of  an  education,  and  when  a  lad  in  his  teens  he  eotaredalaw  of- 
fice in  La  Crosse,  Wisconsin,  as  a  atndent,  office  boy  and  cierk.  With  the 
bare  means  of  subsistence  at  bis  corauisnd  he  applied  himself  night  and 
day  to  his  books,  with  the  determination  that  when  he  had  attained  hb 
majority  he  would  be  equipped  for  the  practice  of  his  chosen  profession. 
No  one  who  ever  knew  him  can  foramoment  doubt  that  indie  absence 
of  unforeseen  exigency  he  would  have  accomplished  his  purpose. 

But  the  outbreak  of  the  Rebellion  interrupted  the  purpose  of  the  stu- 
dent by  appealing  to  the  patriodsm  of  the  man.  President  Lincoln's 
call  for  troops  found  young  Symes  ready  and  eager  to  respond.  He 
enlisted  as  a  private  solder  in  the  regiment  commanded  by  the  lamented 
Secretary  Rnsk,  and  went  at  once  to  the  front    His  gallantcy  on  the 
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field  and  his  constancy  in  the  camp  soon  marked  him  for  promotion, 
and  he  rose  step  by  step  from  the  ranks  to  the  position  of  colonel,  and 
the  joangest  man  holding  that  position  from  the  state  of  Wisconsin. 
He  was  twice  severely  wounded  in  biitlle,  receiving  injuries  on  the  field 
so  aerious  and  permanent  in  their  nature  that  they  ultimately  resulted 
in  hia  premature  and  untimely  death. 

With  the  close  of  the  Rebellion  Colonel  Symes  resumed  his  interrupted 
studies,  was  speedily  admitted  to  the  bar  and  began  the  active  pi-actice 
of  bis  profession  at  Paducah,  In  the  state  of  Kentucky.  He  rose  rap- 
idly in  his  profession  and  within  two  years  from  his  admission  was 
among  its  leaders.  He  was  tendered  and  accepted  the  nomination  for 
Congress  in  1S38,  and  was  defeated,  shortly  after  which  he  was  ap- 
pointed one  of  the  judges  of  the  Supreme  Court  of  Montana  territory, 
which  plaee  he  accepted  and  filled  with  conspicuona  ability  for  three 
years. 

He  retired  fnim  the  bench  only  to  re-enl«r  the  bar.  From  the  out- 
set his  practice  was  large,  lucrative  and  burdensome.  It  found  him 
equal  to  all  the  responsibilities  which  it  entailed,  and  his  capacity  for 
handling  important  and  complicated  mining  controversies  was  soon 
demonstrated.  But  the  rigors  of  that  far  northern  climate,  conpled  with 
the  ever  present  reminders  of  the  great  Rebellion,  warned  him  that  he 
must  either  cease  hia  labors  or  spend  his  remaining  years  in  a  more 
congenial  lodtade.  To  a  nervous  and  energetic  nature  like  his  such  an 
alternative  could  admit  of  but  one  solution.  Life  and  idleness  were  in- 
compatible conditions  and  the  one  was  possible  only  when  the  other 
could  be  avoided. 

Within  three  months  after  his  arrival  in  Culoi'ado  Judge  Symes  be- 
came identiGed  with  what  was  'hen  the  cause  celel/re  in  mining  circles, 
-  the  famous  Dives -Pelican  controversy.  The  high  reputation  which  ac- 
companied him  from  his  earlier  home  was  fully  sustained  throDghout 
his  association  with  that  celebrated  action,  which  opened  the  nay  to  a 
career  at  ihe  bar  second  to  that  of  but  few  of  the  lawyers  of  the  west. 
From  lg74  to  1865  he  was  employed  in  nearly  all  the  great  mining  con- 
troversies of  the  state.  He  devoted  his  great  abilities  without  reserve 
to  the  cause  of  his  clients  and  always  to  their  satisfaction.  If  his  com- 
pensation was  lucrative,  his  labors  were  on  the  other  hand  ceaseless 
and  constant.  If  be  was  exacting  in  hts  requirements  during  the  prep- 
aration of  his  cases  for  trial,  the  result  in  general  justified  both  the 
necessity  and  the  wisdom  of  his  plans  and  preparations. 

In  ISSl,  Judge  Symes  practically  retired  from  the  active  pursuit  of 
his  profession  and  entered  (he  larger  and  mora  attractive  domain  of  po- 
litical life.  The  succeeding  four  years  of  his  life  were  passed  in  the 
Congress  of  the  United  States  as  the  representative  from  this  state.  He 
was  in  public  as  in  private  station,  earnest,  active,  industrious  and  suc- 
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cessful.  The  welfare  of  his  constitneocj  wns  the  basis  nf  hfa  policj, 
and  to  that  vetf  are  aa  he  saw  and  understood  it  he  was  entirely  devotee). 
A  aession  was  for  him  no  holiday  affair.  He  readily  perceived  that 
the  conditioDS  of  success  in  public  atatlon  were  extenBive  acquaintance, 
faniiliiiritf  with  the  rules  and  with  all  topics  of  publiiffliscussion,  con- 
stant attendance  at  committee  meetings  and  the  close  friendship  of 
leaders  on  both  sides  nf  the  chamber-  These  aids  he  acquired  and  l^ 
their  instmmeniality  he  rounded  out  a  political  career  with  honor  and 
with  auccflsa. 

Bat  failing  health  Hdmonished  him  with  alarming  frequency  of  the 
danger  involved  in  such  ceaseless  and  indefatigable  application,  and 
warned  him  of  the  inexorable  restraints  which  bodily  inflrmitiea  imposed 
upon  his  ambition.  In  1888,  therefore,  be  once  more  became  a  private 
citizen,  and  the  remaining  years  of  his  life  were  spent  in  devotion  to  hia 
private  affairs  and  in  the  effort  to  recuperate  hia  exhausted  strength  by 
complete  abstinence  from  undue  menial  or  physicial  exertion.  His 
public  spirit  was  nevertheless  active,  and  no  movement  involving  the 
general  welfare  of  our  people  appealed  in  vaiu  to  him  for  support  nr 
advocacy. 

In  his  general  carriage  and  demeanor  Judge  Sjmes  appeared  to  be 
austere,  repellant  and  unapproachable.  A  dignity  which  assumed  the 
attitude  of  haughtiness,  a  carriage  whose  prevailing  characteristic 
seemed  to  be  exclusiveness,  a  lack  of  thatundeGnable  atmosphere  which 
invites  friendship  and  promotes  cordiality,  necessarily  created  and  con- 
firmed an  impression  that  un  con  geniality,  coldness,  unsociabUlty  and 
lack  of  human  sympathy  were  part  and  parcel  of  his  nature.  I  have 
often  heard  it  said  that  he  did  not  unbend  himself  to  the  multitude,  or 
form  those  close  or  chaiTning  associations  with  other  members  of  his 
profession  whiyh  are  so  frequently  seen  and  so  universally  oommended.  ' 
Bat  Judge  Symes  was  neitlier  I'eserved  nor  an'ogant.  He  was  never- 
theless a  man  whose  confidence  in  himself  was  complete  and  nnwavei-- 
ing.  He  never  approached  a  task  to  the  performance  of  which  he  did 
not  feel  himself  fully  equal.  He  never  admitted  the  greater  ability  of 
others  over  himself  in  the  things  to  which  he  had  given  study  and  at- 
tention. It  was  imposaihle  for  him  to  do  or  to  feel  otherwiae.  His 
stately  manner  and  method  was  all  his  own.  They  were  bora  with  him 
and  went  with  him  to  the  grave. 

The  assumption  of  any  othera  would  have  made  him  seem  artificial, 
unnatural  and  unreal.  He  never  pretended  to  be  that  which  he  was  not, 
^  and  could  liave  worn  the  conventional  characteristica  or  intellectual  gar^ 
ments  of  no  other  man. 

When  Cromwell  sat  for  a  picture  and  detected  die  artist  fn  his  efforts 
to  smooth  away  or  conceal  the  rugged  homeliness  of  his  stem  features, 
he  rebuked  the  attempt  with  the  grim  command  to  "  paint  me  as  I  am." 
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While  Judge  Symes  did  not  in  geneml  invite  close  companionship  or 
extend  the  sre&  of  his  intim&te  aoqiuintance,  he  had  frienda  to  whom 
Ilia  inner  DHture  was  well  known.  They  saw  and  knew  bim  as  he  was. 
Kind,  considerate,  generous,  sympathetio  and  ooi'dial,  he  loved  bis 
fellow-man  andjiia  nature  revolted  at  all  forms  of  wrong  and  oppres- 
sion. He  know  the  privations  and  hardships  attending  the  pathway  of 
every  toiler  and  be  believed  in  the  efttoacy  of  every  movettient  which 
commended  itself  to  hfs  judgment,  ss  tending  to  ameliorate  or  improve 
the  condition  of  his  fellow~man.  Deserving  charity  never  appealed  to 
him  in  vain  for  relief,  yet  be  let  not  his  right  hand  know  that  which  his 
left  band  was  doing. 

As  the  years  passed  by  they  brought  to  him  increase  of  physical  suf- 
fering and  agony.  The  bullet  of  1863  was  finally  effective.  For  thirty 
years  it  did  its  work  silently,  constantly,  thoroughly. 

What  torments  be  endured  during  (he  last  few  mouths  of  bis  life  no 
man  will  ever  know,  for  natures  like  his  suffer  ever  and  on  in  silence 
and  without  complaint.  On  the  nlgbt  of  November  4th,  when  reason 
had  succumbed  to  the  torture  of  hours,  in  the  solitude  of  his  chamber, 
with  a  brief  pressure  of  his  finger  he  found  eternal  surcease  of  sound 
and  of  anguish.  His  death  was  like  an  alarm  bell  in  the  night.  It 
came  with  a  suddenness  and  brought  with  it  a  shock  from  which  even 
yM  we  have  not  fully  recovered. 

To  his  widow  and  children  the  sympathy  of  his  brethren  of  the  law 
has  been  poured  out  unstintingly.  Its  offerings  have  avwled  but  little 
to  bind  up  the  wounds  which  remembrance  can  only  cause  to  bleed 
afresh,  or  to  do  aught  but  give  assurance  of  the  high  position  which  he 
occupied  among  us,  and  of  the  void  which  his  absence  makes  within 
our  ranks.  The  wreaths  we  itud  upon  his  coffin  have  withered  and 
passed  away,  but  onr  recollections  of  his  virtues,  our  admiration  of 
his  career  and  oni-  abiding  reverence  for  bis  memory  shall  endure  for- 


Mr.  Chief  Justice  Hayt  responded  io  behalf  of  the  court ; 

The  court  deeply  sympathizes  with  the  spirit  of  the  resolutions  pre- 
sented and  the  eloquent  tribute  tliat  has  Just  been  paid  to  the  life  and 
character  of  George  G.  Symes. 

Willingly,  but  with  sadness,  we  pause  from  the  contemplation  of 
those  matters  of  public  concern  which  have  recently  engrossed  the  at- 
tention of  this  court,  for  the  purpose  of  paying  our  last  tribute  to  the 
memoiy  uf  our  deceased  brother. 

As  has  been  said  by  Mr.  Thomas,  Judge  Symes  first  won  distinction 
upon  the  field  of  battle.  He  entered  the  army  as  a  private  at  a  time 
when  men  were  not  thinking  of  promotion,  but  of  mainiaining  that 
anion  of  the  states  deemed  essential  to  the  interests  of  our  people.    He 
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vraa  a  man  of  peace  bat  of  deep  coDTictions,  and  when  the  time  for 
compromise  had  ended  and  the  isaue  waa  left  to  the  arbitrament  of  the 
3woi-d.  his  sense  of  daQr  would  not  allow  him  to  hesitate  in  offering  hb 
life,  if  need  be,  as  a  sacrifice  to  his  country.  When  a  mere  lad  he  tnok 
part  in  some  historical  engagements.  He  was  shot  during  the  earlier 
years  of  that  great  struggle,  and  was  boiTie  from  the  field  suffering 
from  wouflds  believed  to  be  fatal.  Happily  be  rallied  from  these  but 
never  fully  recovered ;  to  his  last  hour  he  suffered  fi-om  a  partial  dis- 
ablement which  cansed  him  to  walk  with  a  stiffness  sometimes  crid-  . 
cised  l)y  those  not  aware  of  the  cause.  But  self-importance  was  entirely 
f<ircign  to  bis  real  nature,  for  he  was  at  heart  modest  and  DnassQiDing, 
the  most  companionable  of  men  among  hia  friends,  and  willing  at  all 
times  to  accord  to  others  full  appreciation  of  their  abilities. 

In  the  military  service  he  reached  the  rank  of  colonel.  After  the 
war  he  became  an  associate  justice  upon  the  supreme  bench  of  Montana. 
He  removed  to  this  city  in  the  early  70'h  and  at  once  took  a  prominent 
place  at  the  bar  and  in  public  life.  During  the  two  terms  that  he  was 
Colorado's  sole  representative  in  the  lower  bouse  of  Congress  he  took 
high  rank  in  that  distinguished  body.  Hia  speech  in  favor  of  silver 
coinage  attracted  wide  and  favorable  comment.  He  predjeted  the  dis- 
astrous coDsequeQces  of  the  single  standard  in  woi'ds  that  were  pro- 
phetic, and  when  the  final  act  in  the  drama  came  with  the  closing  of 
the  mints  of  ladia.  none  realized  better  than  he  the  destmicdon  of  values 
and  consequent  suffering  which  would  follow. 

By  chance  I  engaged  him  in  conversation  on  the  street  about  this 
time,  the  laat  that  took  plaue  between  ua.  His  thoughts  that  then  found 
expression  were  true  to  his  generous  nature.  It  was  of  others  and  of 
their  increased  burdens  that  he  spoke.  He  was  particularly  solicitous 
lest  his  neighbors  and  friends  should  be  borne  down  by  the  common 
disaster. 

Judge  Symes  was  endowed  with  a  good  legal  mind.  His  life  was 
largely  devoted  to  the  consideration  of  questions  of  a  politjoal  charac- 
ter,— questJons  of  great  public  moment  at  a  time  when  the  fate  of  the 
nation  was  in  (he  balance.  In  preparing  for  these  issues  he  was  pre- 
vented from  giving  that  attention  to  the  law  for  a  time,  which  otherwise 
would  have  been  given,  but  he  made  np  fur  this  by  great  industry  and 
wel!  directed  study;  these  with  ills  strong  intellect  soon  placed  him 
among  the  leaders  at  the  bar. 

I  should  say  that  his  leading  characteristics  were  patriotism,  fidelity 
and  loyalty  to  friends,  a  high  sense  of  honor,  and  these  shone  out  SO 
luminously  as  to  leave  all  else  in  the  shadow.  In  his  private  life  he 
was  without  blame ;  as  a  soldier  he  fought  bravely  in  defense  of  the 
Union  ;  as  a  lawyer  he  was  able ;  as  a  jurist  he  was  just.  With  the 
years  that  passed  came  honor,  usefulness  and  friends.    Death  came 
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utd  we  mourn  the  loss  of  a  friend,  a  lawyer,  a  judge,  a  atatesnuui,  a 
patrint. 

These  proceedings  and  Qie  resolntioos  will  be  spread  upon  the  rec- 
ords of  the  court,  and  as  a  farther  mark  of  respect  to  the  memory  of 
Ihe  deceased  the  oouit  will  now  adjourn. 
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CASES  AT  LAW  AND  IN  CHANCEET 

DETSBMIKXD  IN  THE 

SUPREME   COURT 

or  THE 

STATE  OF  COLORADO. 


SEPTEMBEIl  TERM,  1898. 

BouEKB,  Plaintipp  im  Ebrob,  v.  Whiting,  Dbtksuast 
IN  Ebbor. 

1-  Objection  to  TESToioin'. 

In  *  suit  for  legAl  servlceB  m  land  attomef ,  detendftnt  Mmaelf  te*- 
Hied  that  he  knew  plalntlS  WMabutd  attomer  when  be  employed 
Urn;  held,  that  an  objection  to  plaintiff's  teaUfjdng  oi»ll;  that  he 
wu  doly  admitted  to  practice  a«  a  land  attorney  waa  witbont  anb- 
itanHal  merit. 

!■  BZPBBT  Tkbtimowt. 

Opinions  of  expert  witiieaiee  as  to  the  value  of  ptofesdooal  HiriceB  bn 
Dotconclaaivenpon  tlie  Jury;  nor  ia  suob  evidence  absolutely  esaen- 
tiaL  The  jmors  may,  from  the  nature  and  kind  of  eerrtcee  per- 
lonned  and  from  the  time  and  ciromnstances  of  perfonnance,  exer- 
die  their  own  judgment  In  determining  the  value  of  such  servlcea; 
and  partjee  lubmittlng  snch  an  Issue  to  the  jury,  witbont  expert 
teitimony,  will  not  afterwards  be  heard  to  complain. 

t  KusirxE  OF  Damaoes. 

TMtimony  tJiat  a  party  was  pnt  to  some  Iomq/' time  and  txpenae  ^  board, 
etc.,  in/  reiuon  of  the  destruction  qf  legal  papera,  is  not  sufBcient  to 
nstaln  a  oli^mof  damages  for  such  dcBtruction;  the  reasonable 
worth  of  the  papers  destroyed  Is  the  proper  meuore  of  damage  in 
mwbaoase, 

*■  VoLUBTABT  Oirrt. 

Gifts  freely  exchanged  between  competent  partiea,  when  oonaummated 
Vol.  XIX— 1  (1) 
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by  BctuaJ  delivery  and  not  prejudicfaJ  to  creditors,  cannot  be  made 
tbe  inbject  of  a  Uwfnl  claim  or  coautercltdm  by  one  piqrtj  agaJoBt 
the  other. 

Error  to  the  CouTtty  Court  of  Puehh  County. 

Action  to  recover  for  eervicea  as  aa  attorney  at  law. 
Judgmeut  for  plaintiff.  Defendant  brings  the  cause  to  this 
court  by  writ  of  error. 

Mr.  John  W.  Coultbe,  tor  plaintiff  in  error. 

Mr.  John  A.  Collins,  for  defendant  in  error. 

Mr.  Justice  Elliott  delivered  the  opinion  of  tbe  court. 

This  Eiction  was  comtnenced  befoi'e  a  justice  of  the  peace 
and  was  afterwards  tried  on  appeal  by  the  county  court.  The 
issues  must,  therefore,  be  gathered  from  the  oral  claims  made 
by  tbe  respective  parties  as  preserved  by  the  bill  of  exceptionR. 

It  appears  that  plaintiff  Whiting  was  employed  by  defend- 
ant Bourke  to  perform  certain  legal  sei'vicea  in  and  about  a 
number  of  land  cont«st  cases  in  which  Bourke  was  interested. 
Pali  of  the  services  so  performed  were  paid  for  at  an  agreed 
price.  Plaintiff  also  performed  other  services  for  which  he 
made  a  further  chai^  of  $77.50.  For  the  latter  services  this 
suit  was  brought. 

1.  The  cases  were  pending  in  the  United  States  Land  Of- 
fice at  Pueblo,  Colorado;  and  it  is  assigned  for  error  that 
plaintiff  did  not  prove  that  he  was  a  land  attorney  by  com- 
petent evidence.  No  complaint  is  made  that  plaintiff  did  not 
skillfully  perform  the  services  for  which  he  was  employed  j 
defendant  himself  testified  that  he  knew  Whiting  was  a  land 
attorney  when  he  employed  him ;  hence,  the  objection  to 
Whiting's  testifying  orally  that  he  was  duly  admitted  to  prac- 
tice as  land  attorney  for  the  United  States  Land  Office  at 
Pueblo  is  without  substantial  merit. 

2.  It  is  assigned  for  error  that  the  court  erred  in  allowing 
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the  jniy  to  determine  from  the  evidence  what  the  services  of 
plaintiff  were  reasonably  worth.  It  is  true,  no  expert  wit- 
Deeses  were  sworn  as  to  the  value  of  the  services.  In  a  suit 
to  recover  the  value  of  professional  services,  witnesses  of 
proper  knowledge  and  experience  may  be  cnlled  to  give  their 
opinions  under  oath  as  to  the  value  of  such  services.  But 
each  opinions  are  not  oonolnsive  upon  the  jury ;  nor  is  it  ab- 
solutely essential  that  expert  evidence  should  be  produced 
in  such  cases.  The  jurors  have  the  right  when  the  nature 
and  kind  of  services  performed  are  shown  in  evidence,  to- 
gether with  the  time  and  circumstances  of  peiformance,  to 
exeroise  their  own  judgment  in  determining  the  value  of  such 
services  ;  and  if  parties  submit  such  an  issue  to  the  jury  vith- 
oot  expert  testimony  they  will  not  afterward  be  heutl  to  com- 
plain.    LeiUntdorfer  v.  King,  Admx.^  7  Colo.  436. 

3.  Before  the  cases  were  concluded  in  the  land  office  a 
disagreement  arose  as  to  plaintiff's  compensntion.  He  chai^ 
ed  WllM.  Defendant  offered  to  pay  $20.00.  Finally  plain- 
tiff offered  to  accept  $50.00 ;  and  when  this  was  refused  he 
tore  up  certain  papers  which  he  had  prepared.  Upon  this 
matter  defendant  testified : 

"  I  considered  that  I  was  damaged  to  the  extent  of  $40.00 
by  the  tearing  ap  of  those  papers.  I  was  compelled  to  pay 
$10.00  for  the  republication  to  begin  the  contest  cases  over 
again,  and  was  pat  to  some  loss  of  time  and  expense  of  board, 
ete.,  by  reason  of  the  destruction  of  the  papers.  I  did  the 
work  of  preparing  new  papera  myself,  however,  and  pushed 
both  cases  to  a  successful  issue  without  employing  an  at- 
torney." 

The  court  instructed  the  jury  to  deduct  from  plaintiff's 
claim  the  reasonable  worth  of  the  papers  destroyed  by  him, 
bot  to  disallow  the  damages  claimed  on  account  of  delays, 
expenses,  ete.  The  instruction  was  right;  the  evidence  was 
not  enfficient  to  sustain  the  latter  claim  of  damages.  Town 
of  Saiida  v.  McEirma,  16  Colo.  528. 

4.  Defendant  undertook  to  establish  a  counterclaim  against 
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plaintiff's  demand.     The  items  of  the  counterclaim  wei-e  as 
follows : 

Foi-  room  rent, $16 

For  pasturing  team, 16 

For  milk, 12 

For  use  of  horse, 14 

It  appears  that  some  time  before  plaintiff's  cause  of  actiou 
arose,  plaintiff  occupied  a  room  at  defendant's  house ;  that 
he  pastured  his  team  on  defendant's  land ;  and  that  he  was 
boarding  himself  and  received  milk  from  defendant's  ranch. 
On  cross-examination  defendant  testified  as  follows : 

"  At  the  time  Whiting  stayed  at  my  house  he  was  not  in 
good  circumstances.  I  did  not  intend  to  charge  him  for  the 
use  of  room,  the  pasture  for  his  team  and  the  milk  until  after 
this  suit  was  brought.  I  did  not  then  mean  to  charge  him 
for  those  things.  I  always  intended  to  chai^  him  for  the 
use  of  the  horse.  If  he  had  not  brought  this  suit  against  me, 
I  would  not  bare  charged  him  for  the  milk,  room  rent  and 
horse  pasture." 

In  rebuttal  plaintiff  testified  aa  follows : 
*'  When  I  went  to  Mr.  Bourke's  house  I  asked  if  he  could 
board  me.  He  said  not.  I  offered  to  pay  him  for  board 
when  I  left  and  he  refused,  'f  occupied  a  room  in  a  part  of 
his  house  which  be  was  not  using.  I  was  not  there  more 
than  six  weeks.  The  land  my  horses  were  picketed  on  may 
Iiave  belonged  to  Mr.  Bourke  but  was  not  inclosed  within 
his  fence. 

"  While  staying  there  I  occasionally  did  chores,  cut  wood 
for  fuel,  etc.  At  that  time  I  was  engaged  in  teaming — haul- 
ing ore  •  *  •  I  think  I  did  not  have  the  use  of  that  hoi«e 
more  than  six  days.  When  leaving  Mr.  Bourke's  ranch,  I 
offered  him  payment  for  the  use  of  the  room,  which  he  de- 
clined.  I  offered  to  pay  him  anything  I  owed  him  and  be 
said  I  did  not  owe  him  anything.  I  was  to  work  one  day 
for  use  of  horse  which  I  used  in  1888.  This  was  after  I  lived 
at  hb  house  and  after  the  time  I  offered  him  payment." 
PlaintifTs  testimony  in  rebuttal  was  not  contradicted. 
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upon  such  evidence  the  jury  could  not  properly  do  other- 
irise  than  disallow  defeadant's  connterclaim  for  tooiq,  pasture 
and  milk.  The  charge  of  the  court  providing  that  said  items 
should  be  disallowed  wan  not  erroneous.  The  evidence  did 
not  discloEe  any  fiduciary  relation  existing  between  Whiting 
and  Bourke,  while  the  former  roomed  at  the  Matter's  bouse. 
Though  acquaintances  and  fiiends,  they  were  taijurit,  com- 
petent to  transact  ordinary  business,  and,  hence,  as  between 
themselves,  were  competent  to  give  and  receive  presents ; 
therefore,  any  gift  by  either  of  the  parties,  of  his  own  property, 
actually  and  freely  bestowed  by  delivery  upon  the  other  so 
as  to  make  a  complete  and  executed  transaction — such  a  gift 
as  the  donor  at  the  time  did  not  intend  to  charge  for  or  re- 
same — could  not  afterwards  be  made  the  subject  of  a  lawful 
claim  or  counterclaim  in  a  suit  by  one  against  tlie  other. 
When  not  prejudicial  to  creditors,  gifts  freely  exchanged 
between  fiiends  should  not  be  made  the  subject  of  litigation  ; 
and  when  there  has  been  an  actual  delivery  of  such  a  gift  it 
cannot  be  recovered,  or  recovered  for,  when  the  parties  be- 
come estranged  from  each  other,  or  when  differences  arise 
abont  other  business  transactions.  1  Pai-sons  on  Contracts, 
*2S4;  1Fi2<(m  V.  .^«-ne-cA<M,  40  Kansas,  648  ;  Collina  v.  Mar- 
tin, 43  Kansas,  182. 

The  verdict  was  in  favor  of  plaintiff  for  the  sum  of  950.00 
It  would  seem  from  this  that  the  jury  deducteda  proper  sum 
from  plaintifTs  claim  on  account  of  the  papera  destroyed, 
and,  also,  allowed  defendant's  counterclaim  for  the  use  of 
his  horse.  No  substantial  error  appearing  in  the  record,  the 
judgment  of  the  county  court  must  be  affirmed. 
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PkBWITT,  APPKLIiANT,  T.   LAMBERT,   APFBLLSB. 

1.  CouFETXircT  OF  WniTEas. 

Tiie  statutory  rule  th»t  parties  and  persons  directl;  Interested  In  an  w- 
tion  are  precluded  from  testifying  ther^n  of  their  own  motion  where 
the  opposite  party  sues  or  defends  as  an  administrator,  etc.,  is  not 
applicable  in  favor  of  one  who  is  not  sued  as  administrator,  and  who 
does  not  by  his  answer  defend  as  auoh. 

Appeal  from  the  DUtrkt  Court  of  La  Plata  County. 

Action  for  the  conversion  of  personal  property.  Answer 
denying  each  and  every  allegation  of  tlie  complaint.  Ver- 
dict and  judgment  in  favor  of  plaintiff.     Defendant  appeals. 

Mesara.  GAiBBBATH  &  Jackson,  for  appellant. 

Messrs.  Russell  &  McCloskbit,  for  appellee. 

Mb.  Justiob  Elliott  delivered  the  opinion  of  the  conrt. 

Mrs.  Lambei-t  whs  plaintiff  below.  Mr.  Prewitt  was  de- 
fendant. Plaintiff  being  called  as  a  witness  in  her  own  be- 
half, and  having  given  certain  testimony,  defendant's  counsel 
said: 

"  We  want  to  reserve  an  objection  to  the  testimony  of  this 
witness,  the  plaintiff  in  this  action,  becautse  it  will  appear  be- 
fore the  witness  gets  through  that  thin  suit  is  against  an  ad- 
ministrator, and  that,  W.  H.  Lambert  being  dead,  she  is  an 
incompetent  witness  as  to  matters  between  Mr.  Lambert  and 
herself." 

In  response  to  this  objection  the  court  said :  "  We  will  con- 
sider the  objection  when  this  appears." 

No  exception  was  reserved  to  this  ruling  of  the  court;  nor 
does  it  appear  that  any  further  objection  of  the  kind  was  in- 
terposed at  the  trial.  The  general  statutory  rule  is,  that  par- 
ties and  persons  directly  interested  in  an  action  are  precluded 
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from  teBttfying  therein  of  their  own  motion  where  the  oppo- 
site party  snes  or  defends  ua  an  administrator.  2  Mills  An. 
Stats.  §  4816. 

In  this  case  Prewitt  was  not  sned  as  administrator;  nor 
did  be  defend  as  snch.  He  defended  in  his  own  right ;  and 
bia  answer  consisted  of  denials  only.  The  objection  inter- 
posed as  above  set  forth  was  certainly  not  sufficient  to  give 
defendant  the  protection  of  the  statute. 

Counsel  for  appellant  cites  Whittett  v.  Kerthow  tt  al.,  4 
Colo.  426 ;  Palmer  v.  EaHna,  6  Colo.  65  ;  Qilham  et  oL  v. 
French,  6  Colo.  196.  Neither  of  these  cases  is  in  point;  in 
each  of  them  the  i-epresentative  character  of  the  party  ob- 
jecting to  testimony  appeared  affirmatively  hy  the  pleadings, 
or  by  the  record  proper. 

liie  remaining  assignmentd  of  ei-ror  do  not  require  special 
consideration.  The  evidence  in  the  case  whs  somewhat  con- 
flicting ;  but  it  was  submitted  to  the  juiy  under  proper  iu- 
stmctionsi  and  we  cannot  as  an  appellate  court  say  that  the 
court  erred  in  refusing  to  grant  a  judgment  of  nonsuit,  or  in 
denying  defendant's  motion  for  a  new  trial.  The  judgment 
of  the  disti'ict  court  is  affirmed. 

Affirtned. 


Peewttt,  Appellant,  v.  Lambbet,  Appbli,eb. 


IJ!. 


1.  CaAIXBNOB  FOB  CAUSB. 

The  ovetmlliig  of  a  challenge  lor  cause  1b  not  ground  for  reTenal,  onleM  .^  ^^^' 
It  be  ahown  that  an  objectionable  Jnror  was  forced  upon  the  chal-  |  i^  3^ 
leugJQg  party  after  he  had  exhanated  his  petemptor;  cttalleugea.       ~~~ 

2.  DBriHDIIlO  AS  ASHUIIBTBATOa. 

When  a  person  sued  indirldualljr  for  the  conversion  of  property  onder- 
takes  to  defend  as  administrator,  he  must  establish  by  positive  aver- 
ment and  proof  his  status  as  administrator  and  that  be  Is  possessed 
of,  or  entitled  to,  such  property,  and  ohargeable  therewith  in  such 
capacity,  by  some  appropriate  preliminary  trial,  before  the  opposite 
party,  or  other  Interested  parties,  can  properly  be  excluded  as  wit- 
newoB  upon  tlte  merits  of  the  case. 
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8.  BsTOPPEL  la  FAit. 

Matter  of  BHtoppel  <n  paU  to  be  made  effeoUTS  M  ft  defenM  mnat  b« 
pleaded. 

4.  laeTBUCTTON  AS  TO  BviDxqaB. 

To  enstaia  a  plea  of  prop«r^  In  »  def«iidaiit  as  admlnistntor,  when 
each  delenae  is  properly  framed,  it  Is  not  Bufflolent  that  the  eTldenoe 
should  show  that  defendant  Is  defending  as  adminlstiator  In  gi>od 
fdth,  but  It  should  also  show  that  the  property  In  oontioveray  be- 
loi^^  to  the  estate  (d  defendant's  intestate,  and  not  to  phdotlS. 

Appeal  Jrom  the  2H$^^  Court  of  La  Plata  County/. 

AoTiOM  for  the  conversioii  of  penioDal  property.  Verdict 
and  judgment  in  favor  of  plaintiff.     Defendant  appeals. 

Messrs.  Galbbeath  &  Jaokbon  and  Mr.  W.  £.  Begs,  for 
appellant. 

Messrs.  Russbll  &  McCLOaEBT,  for  appellee. 

Mb.  Jcbiice  Eluott  delivered  the  opinion  of  the  court. 

Minnie  Lambert,  by  her  guardian  Irena  A.  lAtnbert,  was 
plaintiff  below.  Prewitt  was  defendant.  By  the  oomplaint 
defendant  was  charged  with  the  wrongful  conversion  of  cer- 
tain domestic  anim^  and  a  piano,  the  property  of  plaintiff. 

i.  The  overruling  of  appellant's  challenge  to  the  aiTay  of 
jurors,  and,  also,  the  oveiTuling  of  appellant's  challenges  of 
individual  jurors,  are  assigned  for  error. 

The  court  did  not  err  in  overruling  the  challenge  to  the 
array.  The  challenge  was  based  on  an  affidavit  by  defend- 
ant to  the  effect  that  a  case  between  the  same  parties  had 
just  been  tried  by  the  panel  of  jurors  now  called,  and  that  the 
facts  in  the  cause  about  to  be  tried  are  similar  to  those  in  the 
case  already  tiied,  whereby  the  jury  has  become  biased  and 
prejudiced.  The  examination  of  the  jurors  upon  their  voir 
dire  did  not  bear  out  the  statements  of  the  aGBdavit.  If  any 
juror  called  in  this  cause  had  become  biased  or  prejudiced  by 
nason  of  the  trial  of  the  previous  case,  that  might  have  beea 
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a  good  gronnd  of  challenge  to  such  individnal  juror ;  but  it 
was  not  HuEBcient  ground  upon  which  to  base  a  challenge  to 
the  whole  panel,  or  to  the  army. 

The  only  examination  of  the  jurors  set  out  in  appellant's 
abstract  is  as  follows.     One  juror  said : 

"I  sud  upon  the  sti'eete  yesterday  that,  where  a  woman 
was  the  plaintiff,  she  ought  at  all  times  to  have  a  verdict  in 
her  favot.  I  certainly  would  give  the  lady  the  best  of  it 
Would  believe  a  woman  before  a  man.  Believe  women  more 
worthy  of  belief.  I  do  not  refer  to  any  particular  man  or 
woman — merely  apjJies  in  the  abstract." 

Defendant's  challenge  to  this  jui'or  was  disallowed.  Re- 
luctant as  this  court  ia  to  overrule  tbe  judgment  of  the  trial 
judge  in  passing  upon  challenges  for  cause,  we  are  constrained 
to  say  that  some  of  tbe  sentiments  expressed  by  tbe  juror  in- 
dicate a  state  of  mind  disqualifying  him  to  sit  in  the  cause  ; 
they  evince  too  much  gallantry  for  tbe  fair  and  impartial  ad- 
ministration of  justice.  But  the  mling  of  the  court  does 
not,  in  this  instance,  furnish  sufficient  ground  for  reversal. 
As  the  question  is  presented  on  this  appeal  it  is  not  made  to 
appear  that  defendant  exhausted  his  peremptory  challenges, 
or  that  he  was  required  to  accept  any  objectionable  juror. 
Ad  eminent  author  on  this  subject  says  : 
.  "It  is  a  rule  of  paramount  importance  that  errors  com- 
mitted in  overmling  challenges  for  cause  are  not  giouuds  of 
reversal,  unless  it  be  shown  an  objectionable  juror  was  forced 
opon  the  challenjpng  party  after  he  has  exhautted  hit  per- 
emptortf  challenget ;  if  his  peremptory  challenges  remained 
unexhausted,  so  that  he  might  have  excluded  the  objection- 
able juror  by  that  means,  he  has  no  ground  of  complaint."  1 
Thompson  on  Trials,  §  120  ;  Denver  8.  P.  ^  P.  R.  R.  Co.  V. 
Moynahan,  8  Colo.  58  ;  Denver  S.  P.  ^  P.  R.  R.  Vo.  v,  JMt- 
coO,  12  Colo.  621 ;  Baicock  v.  The  People,  13  Colo.  518. 

2.  Were  pltuntiff  and  her  guardian,  Mrs.  Lambert,  compe- 
tent as  witnesses  in  plaintiffs  behalf  under  tbe  iissuea  as 
framed  and  tned  ? 

After  the  case  was  called  for  trial  defendant  had  leave 
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upon  terms  to  file  an  ameodud  answer.  By  the  first  amended 
defense  defendant  denied  generally  each  and  every  allegar 
tion  of  the  complAint.  By  the  second  amended  delense  he 
pleaded  in  subatanee  that  he  was  the  duly  appointed  and 
qualified  administrator  of  William  H.  Lambert,  deceased, 
setting  out  a  copy  of  his  letters  of  administration ;  the  second 
defense  concludes  as  follows : 

"  And  defendant  alleges  that  he  received  the  property  of 
the  said  WiUiam  H.  Lambert,  deceased,  as  such  administrator, 
and  inventoried  the  same,  and  stands  charged  with  the  same 
in  the  county  court  of  La  Plata,  and  if  the  property  described 
in  plaintifTs  complaint  is  included  in  said  inventory  he  is  in 
possession  of  the  same,  by  acting  as  such  administrator,  and 
as  such  only,  with  the  exception  of  the  piano  described  therein, 
and  that  same  properly  belongs  to  said  estate." 

The  defense  was  not  sufficient  either  in  form  or  substance 
to  warrant  the  court  in  holding  that  the  defendant  was  in 
goodfaiik  defending  ns  an  administrator.  The  defense  does 
not  assert  that  defendant  had  any  of  the  property  in  contro- 
veray  in  his  possession  or  included  in  his  inventory.  Be- 
neficent as  the  statutory  rule  is,  which  precludes  parties  and 
persons  interested  in  an  action  from  testifying  therein  when 
the  opposite  party  sues  or  defends  aa  an  administrator,  the 
rule  most  be  judiciously  applied,  or  it  may  work  great  wrong 
and  injui-y.  The  rale  does  not  properly  apply,  unless  it  un- 
questionably appears  that  the  party  invoking  its  protection 
is  suing  or  defending  in  his  representative  capacity.  This 
question  has  received  consideration  in  the  case  of  Prewitt  v. 
Lambert,  decided  at  this  sitting  of  the  court.  Gen.  Laws 
1877,  §  2052 ;  Gen.  Statutes  188S,  §  8641 ;  2  MiUs  An.  Stats. 
§  4816. 

When  a  peraon  is  sued  individually  in  respect  to  property 
which  he  desires  to  defendas  administrator,  he  may  by  certain 
and  positive  averments  plead : 

First,  his  appointment  and  qualification  as  administrator, 
together  with  the  facts  showing  that  he  ie  possessed  of,  or 
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entitled  to,  such  property  and  oh&rgeabie  therewith  at  odmin- 
iatrator;  and. 

Second,  hSa  intestate's  right,  tiUe,  or  interest  in  and  to  such 
property. 

If  thefirstpartof  such  plea  be  controverted,  the  averments 
most  be  established  by  some  appropriate  preliminary  trial, 
before  the  opposite  party,  or  other  interested  parties,  can  be 
properly  excluded  as  witnesses  npon  the  trial  of  the  second 
part.  Tbi^jor  some  practice  analogous  in  substance,  is  clear- 
ly necessaiy.  If  the  practice  contended  for  by  appellant's 
counsel  were  to  obtain,  any  person  sued  individually  in  re- 
glctriji,  trover,  or  tregpasi  de  bonu,  might,  by  a  mere  su^es- 
tion  or  objection  at  the  trial,  or  by  an  unverified  plea,  assert 
his  claim  to  the  property  in  controversy  as  an  administrator, 
and  thus  prevent  the  opposite  party,  or  other  parties  intei^ 
ested,  frotn  testifying,  when  in  fact  he  was  without  color  of 
right  to  assert  any  claim  to  the  property  in  such  represen- 
tative capacity.  As  the  issues  stood  before  the  court  when 
Mrs.  Lambert  and  plaintiff  were  called  as  witnesses,  the  court 
did  not  err  in  permitting  them  to  testify. 

8.  It  is  assigned  for  error  that  the  court  refused  to  charge 
the  jury  that  if  plaintiff  solicited  defendant  to  take  upon 
himself  the  administration  of  the  estate  of  W.  H.  Lambert, 
and  by  word,  action  or  deed  induced  him  to  believe  that  the 
property  for  which  she  sues  was  the  property  of  said  estate, 
and  by  reason  of  her  conduct  in  that  behalf  induced  him  to 
inventory  and  take  chaige  of  said  property,  then  she  cannot 
succeed  in  this  action. 

This  instmction  did  not  state  the  law  applicable  to  the  case 
ttnder  the  pleadings.  The  declarations  of  a  party  to  an  action 
may  be  given  in  evidence  against  him,  but  their  weight  is, 
in  general,  subject  to  the  consideration  of  the  jury.  Such 
declarations  will  have  more  or  less  weight  as  evidence,  ac- 
cording to  the  circumstances  under  which  they  were  made. 
In  tliis  case,  plaintiff  was  a  minor, — a  little  girl.  The  fact 
that  she  may  have  solicited  defendant  to  become  administra- 
tor of  her  father's  estate,  and  by  word  or  action  induced  him 
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to  believe  that  the  property  in  controversy  belonged  to  said 
estate,  was  evidence  against  her  claim  of  pioperty  ia  the  suit, 
but  it  was  by  no  means  conclusive.  The  only  way  snob  con- 
duct on  the  part  of  even  an  adult  person  could  be  considered 
conclusive  as  a  defense  would  be  when  it  ^as  of  such  a 
character  as  to  amount  to  an  estoppel.  It  is  time,  that  when 
an  owner  of  property  disclaims  his  ownership,  or  represents 
his  property  as  belonging  to  another,  and  theraby  induces  a 
third  party  to  purchase  it,  or  to  invest  his  money  in  it,  such 
owner  may  be  estopped  from  afterwai-ds  asserting  his  title. 
But  the  acceptance  o'f  an  appointment  as  administrator  and 
taking  possession  of  property  by  virtue  of  the  i-epresentatious 
of  a  minor  child  can  hardly  be  classed  as  an  analogous  case'. 
Besides,  an  estoppel  in  pais  to  be  effective  as  a  defense  must 
be  pleaded.  See  De  Votie  v.  McOerr,  15  Colo.  467,  and  cases 
there  cited. 

4.  The  modification  of  instruction  No.  8  as  prayed  by  de- 
fendant is  assigned  for  error.  The  instruction  as  prayed 
declared  that  plaintiff  could  not  recover  in  case  the  jury  be- 
lieved from  the  evidence  that  defendant  was  in  good  faith 
holding  the  property  sued  for  at  the  commencement  of  the 
action  as  the  administrator  of  the  estate  of  W.  H.  Lambert. 
The  rule  thus  stated  certainly  did  not  declare  correctly  the 
ultimate  test  of  the  rights  of  the  parties.  To  sustain  a  plea 
of  property  in  the  defendant  as  admiuistmtor,  even  if  such 
a  defense  had  been  properly  framed,  it  was  necessary  that 
the  jury  should  believe  from  the  evidence,  not  only  that  de- 
fendant was  defending  as  administrator  in  good  faith,  but 
that  the  property  in  controversy  belonged  to  the  estate  of 
W.  H.  Lambert,  and  not  to  plaintiff.  The  court  did  not  err 
in  adding  woi-ds  to  that  effect.  The  rule  as  prayed  for  would 
entitle  a  person  defending  tn  good  faith  at  adminittraior  to 
succeed,  whether  bis  intestate  had  any  right  to  the  property 
in  controversy  or  not. 

The  objections  to  the  instructions  as  given  need  not  be 
considered  in  detail.  The  charge  of  the  court  was  fair  and 
impai-tial ;  it  carefully  guai-ded  the  rights  of  defendant.    The 
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verdict  was  id  favor  of  defendant  as  to  the  piano ;  but  was 
in  favor  of  plaintiff  ^nerally  as  to  the  residue  of  the  case. 
As  the  assignments  of  error  have  been  presented  upon  this 
appeal  they  need  not  be  further  discussed.  The  verdict  was 
satisfactory  to  the  court  below  on  motion  for  a  new  trial,  and 
that  tribunal  possessed  advantages  superior  to  an  appellate 
court  for  reviewing  the  evidence  in  a  case  tried  as  this  was. 
The  judgment  of  the  district  court  is  affirmed. 


Hubbard,  Plaintiff  in  Errob,  v.  Hubbabd,  Dbfendant 
IN  Error. 

1.  Equttt. 

A  defendant  who  b^  collurive  aitreement  and  for  a  promlied  conaideta- 
tion  hu  by  her  silence  aided  tlie  pi^ntifF  in  impoeing  upon  tbe 
court  and  ptoonring  a  decree  of  divorce,  and  who  baa  remained  si- 
lant  for  more  Uian  a  year  before  applying  for  relief,  and  then  only 
upon  fallnre  to  realize  tbe  promised  consideratiDn,  Is  not  entitled 
to  favorable  consideration. 

8.   DiVOBCE COLLUBIOM. 

CourtB  should  eierclse  care  in  dissolving  tbe  marriage  relation  and  de- 
cline to  grant  relief  where  coUnaion  appeare. 

3.  Laches. 

After  a  decree  of  divorce  has  been  rendered  and  aoquiesoed  In  for  along 
Ume,  reasons  which  would  in  tbe  first  Instance  have  cansed  it  to  be 
withheld  may  not  be  sufBcient  to  warrant  setting  It  aside. 

Brror  to  the  Dietrict  Court  of  Arapahoe  County. 

Oh  the  14th  day  of  October,  A.  D.  1887,  the  defendant  in 
error  filed  his  bill  of  complaint  for  divorce  in  the  county  court 
of  Arapahoe  county.  In  this  complaint  among  other  charges 
it  is  alleged  that  plaintiff  in  error  at  the  time  of  her  marriage 
with  the  defendant  iu  error  had  a  husband  living,  and  that 
since  the  solemnization  of  such  marriage  contract  she  had 
been  guilty  of  repeated  acts  of  adultery.    Summons  was  duly 
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issued  and  served  with  a  copy  of  the  complaint  upon  liie  de- 
fendant, in  the  count;  of  Arapahoe,  on  the  same  day  that  the 
action  waa  commenced. 

On  the  9th  day  of  November,  A.  D.  1 887,  the  default  of  the 
defendant  was  taken  for  want  of  an  answer.  Oral  teetimony 
was  heard  and  an  absolute  decree  of  divorce  rendered.  No 
further  proceedings  were  had  in  the  cause  until  the  14th  day 
of  November,  A.  D.  1888.  At  this  date  plaintiff  in  error,  de- 
fendant in  the  original  suit,  filed  her  petition  in  the  original 
case,  asking  that  the  former  judgment  be  set  aside  and  held 
for  naught,  and  for  general  relief. 

In  this  petition  the  institution  of  the  original  suit  is  recited, 
and  among  other  things  it  is  ulleged  that  defendant  was  duly 
served  with  summons  in  said  cause  and  with  the  copy  of  the 
complaint.  That  she  immediately  proceeded  to  obtain  legal 
advice  and  assistance  for  her  defense  in  said  suit,  and  em- 
ployed counsel  for  the  purpose  of  making  such  defense.  She 
further  alleges  that  after  these  preparations  had  been  made 
the  plaintiff  in  that  suit,  John  M.  Hubbard,  approached  her 
with  a  view  of  obtaining  a  decree  of  divorce  without  the  ne- 
cessity of  proceeding  to  a  jury  trial.  That  he  made  certain 
offers  and  propositions  to  petitioner  for  that  purpose.  That 
among  other  promises  made  by  her  husband  to  induce  this 
petitioner  to  comply  with  his  said  request,  he  agreed  to  pay 
her  the  sum  of  three  thousand  dollars  as  soon  as  the  decree  of 
divorce  was  signed,  and  also  pi-omised  to  have  deeded  to  her 
certain  lots  in  the  city  of  Denver. 

That  petitioner,  relying  upon  the  promises  of  the  plaintiff, 
instructed  her  attorneys  to  abstain  from  interposing  any  de- 
fense to  the  complaint,  and  to  permit  plaintiff  to  obtain  a  de- 
cree of  divorce,  which  was  accordingly  done.  The  petitioner 
further  alleges  that  said  decree  was  obtained  upon  false  testi- 
mony; that  in  truth  and  in  fact  no  ground  or  cause  for  di- 
vorce known  to  the  statute  or  the  law  exintod  between  the 
plaintiff  and  the  defendant  in  error. 

The  petitioner  further  alleges  that  the  plaintiff  after  hav> 
'ng  obtained  the  said  decree  has  failed  in  every  respect  to 
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cany  oat  and  fulfill  the  promiaes  so  mada  by  him  to  peti- 
tioner ;  that  ho  has  neither  paid  the  money  that  he  f^eed  to 
pay,  nor  deeded  to  her  the  lots  as  promised. 

The  petitioner  also  charges  that  the  promises  of  the  plain- 
tiff were  made  by  him  for  the  purpose  of  inducing  her  to 
abetain  from  offering  any  evidence  to  the  eaid  complaint,  or 
making  any  defense  to  the  action,  and  without  any  intention 
on  the  part  of  plaintiff  of  carrying  out  or  performing  bis 
said  promises. 

The  petitioner  prays  that  the  decree  may  be  set  aside  and 
beld  for  naught,  and  that  she  may  be  allowed  to  defend  the 
caose  and  answer  the  complaint  aa  she  may  be  advised. 

To  this  petition  an  answer  was  filed  in  the  county  court, 
denying  eacd  allegation  of  the  petition  and  alleging  certain 
new  matters  which  are  nnimportant.  To  this  arniwer  a  re- 
plication was  duly  filed  by  the  petitioner.  The  venue  of  the 
caose  having  been  changed  to  the  district  court  by  stipula- 
tion of  the  parties,  by  consent,  the  answer  to  the  petition 
was  withdrawn  and  a  demurrer  filed.  The  grounds  of  the 
demurrer  are : 

1.  That  the  petition  does  not  state  facts  sufBoient  to  enti- 
tle the  defendant  to  maintain  the  same. 

2.  That  it  appeara  by  the  petition  that  the  same  is  brought 
and  presented  by  the  defendant  to  set  aside  a  decree  of  court 
obtained  by  consent,  and  in  pursuance  of  a  fraudulent  and 
collusive  purpose  participated  in  by  the  defendant  to  deceive 
and  defraud  the  court. 

8.  That  it  appears  by  the  said  petition  that  the  same  is 
presented  for  the  purpose  of  enabling  petitioner  to  take  ad- 
vantage of  a  cei'tain  corrupt,  collusive  and  illegal  f^reement 
therein  set  up. 

After  argument  by  counsel  this  demurrer  was  sustained, 
and  petitioner,  electing  to  stand  by  her  petition,  brings  the 
case  here  on  error. 

SuixiTAi!l  &  Mat,  for  plaintiff  in  error. 
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Messrs.  WsLLS,  MoNbal  &  T atix)b,  for  defendan  t  in  error. 
Chief  Justiob  Hatt  delivered  the  opinion  of  the  eoart. 

It  is  appai-ent  upon  the  face  of  the  petition  that  plaintiff  in 
error  was  in  no  way  misled  or  deceived  as  to  the  nature  of 
the  original  action.  She  was  didy  served  with  process  of 
summons  and  a  copy  of  the  complaint,  and  had  at  her  ser- 
vice able  counsel  to  defend  her  interests. 

Thus  advised  and  prepared  she  entered  into  a  secret,  col- 
lusive ^^eemeat  with  defendant  in  error,  and  for  a  promised 
consideration  aided  him  by  her  silence  to  impose  apon  the 
court  and  procure  a  divorce.  After  the  entry  of  the  decree 
thus  obtained  she  remained  silent  for  more  than  one  year, 
and  only  upon  failure  to  realize  the  consideration  promised 
for  her  shameless  bai^in  did  she  apply  for  relief. 

She  not  only  permitted  the  term  at  which  the  decree  was 
rendered  to  pass,  but  also  the  six  months  additional  allowed 
by  statute  for  relief  in  certain  instances,  without  advising 
the  court  of  the  fraud  practiced  upon  it  and  the  law.  To 
entitle  her  to  relief  had  her  petition  been  filed  in  apt  time,  it 
should  have  been  made  to  appear  affirmatively  that  she  was 
then  acting  from  good  motives  and  not  any  expected  per- 
sonal advantage. 

It  is  apparent,  however,  from  her  petition  that  she  enter- 
tains  no  feelings  of  remorse  for  her  base  conduct,  but  is  on 
the  contrary  actuated  solely  by  a  desire  to  obtain  a  money 
consideration  for  the  fraud  to  which  she  was  a  party.  Plain- 
tiff under  these  circumstances  is  not  in  a  position  to  demand 
favorable  action  from  the  court. 

It  is  urged  that  the  divorce  should  be  set  aside  on  the 
ground  of  public  morals.  The  manner  in  which  the  public 
morals  would  be  subserved  by  such  action  is  not  apparent. 
With  the  marriage  contract  reinstated,  plaintiff  in  error 
would  occupy  a  more  advantageous  position  from  which  to 
renew  her  demand  for  money,  and  perhaptt,  profiting  by  her 
experience,  negotiate  for  another  collusive  divorce  upon  a 
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CHsh-in-hand  basis,  but  we  must  be  pennitted  to  question  the 
benefit  that  would  result  to  the  public  mor&ls  by  opening 
anew  such  an  avenue  o£  speculation  at  tlie  instance  of  a  party 
to  the  fraud.  Undoubtedly  courts  should  exercise  care  in 
dissolving  the  marriage  relation  and  decline  to  grant  relief 
where  collusion  appears,  but  after  a  decree  has  been  rendered 
and  acquiesced  in  for  a  long  period  of  time,  reasons  which 
would  in  the  first  instance  have  caused  it  to  be  withheld  may 
not  be  sufficient  to  warrant  setting  it  aside.  Zoellner  v.  Zo- 
ellner,  46  Mich.  511  ;  Singer  v.  Singer,  41  Barbour,  189; 
SimoM  V.  Simom,  47  Mich.  258. 

Danforih  v.  Panforth,  105  Ills.  608,  is  the  only  case  cited 
by  conneel  for  plaintiff  in  error.  The  case  is  readily  distin- 
guishable from  the  case  at  bar.  In  that  case  collusion  was 
charged  between  the  husband  and  the  attorneys  for  the  wife, 
she  herself  neither  being  a  pai-ty  to  nor  having  knowledge 
of  the  collusive  agreement.  And  the  motion  to  set  aside  the 
decree  was  interposed  before  the  adjournment  of  the  term 
and  as  soon  as  the  facts  came  to  her  knowledge. 

The  judgment  of  the  district  court  must  be  affirmed. 

Affirmed. 


CaLVEET  ET   AL.,   APPELLAHia,  T.   DiMOH  BT  AL., 

Appellees. 

I-  Pastitrsbhip — Notice. 

HoUce  to  one  partner  Is  Doiace  to  all. 

Z  Same. 

A  llTin  pnrchaBlng  a  promleaory  note  troia  one  of  its  memberB,  who  pro- 
onred  It  bjr  fraud,  muat  be  beld  to  hare  had  knowledge  of  Its  fraud- 
ulent character. 

Appeal  from  the  District  Court  of  Arapahoe  Countg. 

AcnoN  upon  a  promissory  note.     Judgment  for  plaintiffs. 
Defendants  appeal. 

Vol.  XIX — 2 
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Messrs.  NoBBis  &  Howabd,  for  appellants. 
Mr.  Byson  Millbtt,  for  appellees. 
Chief  Justigb  Hayt  delivered  the  opinion  of  the  ooart. 

Appellees,  Charles  L.  Dimon,  Jr.,  John  Z.  Adams  and  Da- 
vid P.  Johnston,  copartners,  as  plaintifFa  below,  instituted  this 
suit  f^ainst  appellante  upon  a  certain  promissory  note. 

In  this  complaint  the  oopartaer^hip  of  plaintiffs  uuder  the 
name  and  style  of  The  Dimon  &  Johnston  Manufacturing 
Company  is  alleged  ;  tecond,  that  on  the  16th  day  of  NovetD- 
ber,  18TT,  at  Denver,  Colorado,  the  defendants  made  their 
pmmissot^'  note  in  writing,  thereby  promising  to  pay  to  the 
order  of  D.  P.  Johnston  9500  on  or  before  one  year  after 
date,  with  intei'est  at  the  rate  of  six  per  cent  per  annum ; 
third,  that  said  note  was  duly  indorsed  by  the  payee  named 
thereinto  these  plainti£Es. 

The  defendants  answering  the  complaint  admit  the  exeoiw 
tion  and  delivery  of  the  note,  but  deny  on  information  and 
belief  that  the  same  had  been  transferred  to  plaintiffs.  The 
answer  further  alleges  that  said  note  was  obtiuned  by  the 
payee  by  fraud,  and  without  any  consideration.  The  facta 
relied  upon  to  show  fraud  are  set  forth  in  detail.  These  alle- 
gations are  denied  in  the  replication. 

At  the  trial  it  was  admitted  that  the  payee  is  a  member  of 
the  plaintiff  firm.  Upon  the  defendants  offering  evidence  to 
establish  the  allegations  of  fraud  set  up  in  their  answer,  the 
plaintiff  interposed  the  objection  that,  the  note  having  beea 
transferred  to  the  firm  before  maturity,  such  evidence  was  in- 
adraissLl)]e  to  establish  this  defense,  unless  knowledge  of  the 
fraud  was  brought  home  to  the  firm  before  such  transfer. 
The  objection  was  sustained.  This  ruling  of  the  district 
court  is  the  basis  of  the  only  error  relied  upon  in  this  court. 

It  is  a  well  settled  principle  of  commercial  law  that  notice 
to  one  partner  is  notice  to  all.  If.  therefore,  plaintiffs  had 
procured  the  note  from  a  third  party  with  notice  to  one  of  the 


jM,Googlc 


1893.]  Williams  v.  William8.  19 

partners  of  ite  fraudulent  character,  this  would  have  been 
notice  to  all.  Havisg  purchased  the  note  from  a  member  of 
the  firm,  chsi^d  with  procuring  it  by  fraud,  the  ordinary 
rule  muBt  apply,  aud  Uie  firm  must  be  held  to  have  nad  knowl- 
edge of  ita  fraudulent  character.  If  the  note  was  originally 
procured  by  fraud  as  alleged  and  in  the  light  of  the  defend- 
ants' offer  of  proof,  we  must  now  asBume  the  fact  as  estab- 
lished, then  his  failure  to  inform  hia  copnrtners  of  the  facts 
was  a  gross  fraud  on  his  part.  The  firm  of  which  he  is  a 
member  is,  however,  in  no  better  position  to  maintain  this 
action  than  Johnston  wofkld  be  if  suing  as  the  sole  plaintiff. 
Bates*  Law  of  Partnership,  vol.  1.  §  893  ;  Stockdale  v.  Keyet 
Brothert,  79  Pa.  St  261 ;  Quinn  v.  Fuller,  7  Gushing,  224; 
Serhert  v.  Odlin,  40  N,  H,  267  ;  Aatley  v.  Johnson,  5  Hurlstone 
&  Norman's  Reports,  186  ;  iSparrow  v.  CMsman,  17  Eng. 
Common  Law  Reports,  115. 

The  objection  interposed  to  the  evidence  should  have  been 
OTermled  and  the  evidence  admitted.  For  error  in  this  re- 
gard the  judgment  of  the  district  court  must  he  reversed. 

Reversed. 


Williams,  Appellant,  v.  Williams,  Appellee. 

New  Appeal  Bom>. 

Wlien  It  in  ntad«  to  Appear  that  the  suret;  upon  an  appeal  bond  hM  be- 
come Insufficient,  the  court  havlDg  juiiBtlictlon  of  the  appeni  may 
order  the  giving  of  a  new  bond  with  sufficient  surety  as  a  condition 
to  the  maintenance  of  the  appeal,  and.  In  detault  of  compliance 
with  auch  order,  may  diamtw  the  appeal. 

Appeal  from  the  JHttrict  Court  of  Arapahoe  County. 

Motion  for  new  appeal  bond,  and  in  default  thereof  to  dis- 
rai^  appeal.  The  provision  of  the  code  referred  to  in  the 
opinion  is  as  follows : 

"Sec.  388.  Appeals  to  the  supreme  court  from  the  district, 
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county  and  superior  courts  shall  be  allowed,  *  •  *  provUf't, 
The  party  praying  for  sucli  appeal  shall  hy  liim-ie.lf,  or  agent, 
OF  attorney,  give  bond  with  a  sufficient  surety,  to  be  approved 
by  the  coui-t  from  which  the  appeal  la  taken  (or  the  clerk 
thei-eof,  when  the  order  gi-aiiting  such  appeal  may  so  direct) 
and  file  in  the  office  of  the  clerk  of  the  court  from  which 
the  appeal  is  taken  within  the  time  limited  by  the  court, 
which  bond  shall  be  in  a  i-easonable  sum  sufficient  to  cover 
the  amount  of  the  judgment  appealed  from,  and  costs,  condi- 
tioned for  the  payment  of  the  judgment,  cost,  interest  and 
damages,  in  case  the  judgment  shalf  be  affirmed,  and  also  for 
the  due  prosecution  of  the  appeal ;  and  the  obligee  in  such 
bond  may,  at  any  time,  on  a  breach  of  the  condition  thei'eof, 
have  and  maintain  an  action  at  law,  as  on  other  bonds.  The 
supreme  court  may  in  its  discretion  allow  defective  appeal 
bonds  to  be  amended." 

Messrs.  M0RRI8ON,  De  Soto  &  Macon,  for  appellant. 

Messrs.  Lipscomb  &  Hodges,  for  appellee. 

Me.  Justice  Elliott  delivered  the  opinion  of  the  court. 

Appellee  moves  for  an  order  requiring  appellant  to  give 
A  new  appeal  bond  on  the  ground  that  the  sole  surety  on  the 
oiiginal  bond  has  become  insolvent  so  that  the  bond  is  no 
longer  adequate  security  for  the  judgment  appealed  from ; 
and  asks  that  in  default  of  giving  such  further  bond  the  ap- 
peal be  dismissed.  The  motion  is  supported  by  affidavits 
setting  forth  facts  showing  that  the  surety  has  become  insol- 
vent since  the  original  bond  was  accepted.  The  affidavits 
are  not  controverted. 

Counsel  for  appellant  contend  that  this  court  is  powerless 
to  require  a  further  bond  as  a  condition  to  the  maint«nance 
of  the  appeal.  The  contention  is,  that  when  an  appeal  has 
been  perfected  by  the  giving  of  an  appeal  bond,  in  due  form, 
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and  with  sufBcient  and  approved  surety,  the  power  of  this 
court  in  respect  to  such  bonds  is  exhausted. 

Section  388  of  the  Code  requires,  as  a  condition  to  the  al- 
lowance of  an  appeal,  that  appellant  or  his  representative 
shall  "give  bond  with  a  sufiGeient  surety."  The  sufBciencj 
of  the  surety  is  to  be  determined  by  the  trial  court  or  its 
clei'k  in  the  fii-st  instance,  but  when  the  appeal  is  perfected, 
the  juiisdlctioii  of  the  lower  court  ceases,  and  the  appellate 
court  is  invested  with  the  necessary  jurisdiction  to  pi'otect 
the  rights  of  all  parties  to  the  appeal  by  allowing,  or  requir- 
ing, further  appeal  bonds.  The  purpose  of  the  bond  with 
sufficient  surety  is  to  indemnify  appellee  in  case  his  judgment 
shall  be  affirmed.  It  is  manifest  that  such  purpose  would 
fail  if  appellee  were  not  permitted  to  insist  upon  the  eontin- 
uance  of  such  security  until  the  determination  of  the  appeal. 
Hence,  when  it  is  made  to  appear  that  the  surety  has  become 
iuBufficient,  the  court  having  jurisdiction  of  the  appeal  may 
order  the  giving  of  a  new  bond  with  sufficient  surety  as  a 
condition  to  tJie  maintenance  of  the  appeal,  and,  in  default 
of  compliance  with  such  order,  may  dismiss  the  appeaL  The 
statutory  provision  that  "  the  supreme  couH  may  allow  de- 
fective appeal  bonds  to  be  amended  "  was  not  intended  to 
limit  the  power  of  the  appellate  court  to  mere  defects  of  form. 
These  views  are  in  accordance  with  the  current  of  authority, 
and  the  uniform  practice  of  this  court.  Elliott  on  Appellate 
Procedure,  §§  36f),  367;  Jerome  v.  MaCaHer,  21  Wall.  (U. 
S.)  17  ;  Rutchaupt  v.  Carpenter,  63  Ind.  859. 

Ap[)ellant  will  be  required  to  give  a  new  appeal  bond  con- 
ditioned according  to  law,  in  the  amount  hei-etofore  required, 
and  with  surety  or  sui'eties  to  be  approved  by  the  clerk  of 
this  court,  within  thirty  days  from  this  date.  In  default  of 
compliance  with  this  order,  the  appeal  herein  will  stand  dis- 

Motion  granted. 
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f  ia    K      Nichols,  Apfella2it,  v.  MgIntosh  srr  al..  Appellees. 

IS  ses 

[    »HI3 
10     tt  1'  DiTXBSIOK  IN  COMUOir  WITHOUT  Mbbseb. 

"ti  ito        "^^  name  IrrigaUng  ditch  may  have  two  or  more  priorities  belonglDg  to 
15     S  the  same  or  difiereot  partleH;  and  two  or  more  pergoiis  may  divert 

1^  ^  water  through  the  same  head  gate  for  the  Irrigation  of  their  ser- 

~  ei-al  farms  without  any  enrrender,  Joinder,  or  merger  of  their  re- 

as'  Bpecdvo  priorities.  • 

■m         2.  CoHSTITUTlONiJ.  BlOHTS  PHOTECTRD. 

BI        An  adjudication  of  priorities  under  the  Irrigation  acts  of  18T0  and  1381 
^  will  not,  without  due  process  of  law,  deprive  a  person  of  hiscoosti- 

m  tuUonal  or  vested  rights — such  as  prior  rights  to  the  use  of  water; 

nor  will  such  rights  be  affected  by  tlie  lapse  of  time  so  long  as  they 
are  not  actually  denied,  abridged,  or  interfered  with  by  the  enforce- 
ment of  the  decree  entered  in  such  proceedings. 
IS.  ABAiTDOMHEirr  OF  Watke  Riohtb. 

A  person  may  abandon  an  inlgattog  ditch  wlthont  abandoning  his 
water  rights;  auoh  rights  may  t»e  alMudoaed  by  nonuser;  but,  so 
long  as  the  appropriator  continues  the  use  of  sooh  right*  without 
any  unreasonable  voluntary  cessation,  an  abandonment  will  not  be 
presumed  against  liim. 

4.  Fajities  to  Procsedihos. 

Any  person  whone  rights  may  be  affected  by  an  adjndkstion  of  priori- 
ties is  entitled  to  be  made  a  part;. 

5.  Pbiortty  of  Riqht  umitbd. 
No  one  is  entitled  to  liava  a  priority  adjudged  for  more  water  than  ba 

has  actually  appropriated,  nor  for  more  than  he  actually  needs. 
Priority  of  right  Is  limited  by  each  of  these  considerations. 

Appeal  from  the  JHttrict  Court  of  Bmdder  Counti/. 

Application  for  an  adjudication  of  priorities  of  rtgti  t  to  tlie 
use  of  water  for  irrigation,  and  for  an  injihiction  to  restrain 
water  commissioner  fioin  shutting  down  head  gates  of  certain 
irrigating  ditches.  Preliminary  injunction  giiMited.  Upon 
final  hearing  judgment  lendeied  dissolving  the  injunction  and 
dismissing  phiintifTs  applicntion.     Plaintiff  ap[H;als. 

Mr.  B.  L.  Caer,  Mr.  F.  P.  Secor  and  Mr.  Alpheus 
Wbighx,  for  appellant. 
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Mr.  R.  H.  Whitelbt,  for  appellees. 
Mb.  Justice  Elliott  delivered  the  opinion  of  the  court. 

Appellant  George  W.  Nichols  waa  plaintiff  below.  Ap- 
pellee Mclntnah  was  water  oommlssioner  of  Irrigation  Dis- 
trict No.  6,  and  one  of  the  defeadanta  below.  The  evideiioe 
shows  that  at  the  commencement  of  this  action  plaintiff  was 
the  owner  and  in  possession  of  a  certain  quarter  section  of 
land  located  in  Boulder  county,  Colorado. 

KichoUfiist  settled  upon  the  land  in  1859,  before  the  same 
was  surveyed  by  the  United  States  government,  and  before 
the  territory  of  Colorado  was  organized ; '  he  remained  in  poo- 
session,  by  himself  and  his  tenants,  contiDUOu.qly  thereafter 
for  about  thirty  years,  and  until  the  trial  of  this  cause  in 
September,  1889 ;  it  was  undisputed  at  the  trial  that  he  had 
received  and  still  held  a  patent  for  the  premises  from  the 
United  States. 

North  Boulder  creek,  a  natural  stream  of  water,  enters 
plaintifTs  land  from  the  west,  and  running  in  an  easterly 
coarse  divides  the  land,  leaving  about  fifty  acres  to  the  north 
and  about  one  hundred  and  ten  acres  to  the  south  of  said 
stream. 

Plaintiff  claims  that  in  1359  be  constructed  an  irrigating 
ditch  bj  which  he  diverted  water  from  said  stream  to  irrigate 
his  land  upon  the  north  side  of  Boulder  creek  ;  and  that  in 
1861  he  constructed  another  irrigating  ditch  to  iirigate  his 
lands  upon  the  south  side  of  said  stream.  There  was  evi- 
dence that  the  head  gates  of  these  ditches  were  changed  sev- 
eral times  in  order  to  better  secure  the  diversion  of  water ; 
and  that  in  1878  Nichols  and  others  constructed  a  ditch  on 
the  south  side  of  Boulder  creek,  having  its  head  gate  farther 
up  the  stream  than  the  former  south-side  Nichols  ditch ;  and 
that  thereafter  Nichols  received  hia  supply  of  water  through 
the  new  ditch  for  the  imgation  of  bis  south-side  lands,  his 
share  of  the  water  being  turned  from  the  new  ditch  into  his 
old  south-side  ditch  some  distance  from  the  natural  stream. 


jM,Googlc 


24  IfiCHOLS  T.  McIntosh.  [Sept  T., 

1.  Upon  thia  phase  of  the  case  the  trial  coart  held,  inter 
alia: 

"  That  two  independent  ditches  claiming  priority  of  water 
righte  as  against  each  other  as  ditches  cannot  have  the  same 
identical  head  gat«  or  starting  point." 

This  was  error.  The  law  is  well  settled  in  this  state  that 
a  person  who  has  lawfully  appropriated  water  to  beneficial 
use  may  change  the  point  of  diveision  without  losing  his 
right  of  priority.  A  change  of  water  way  does  not  neces- 
sarily involve  a  change  of  water  rights.  In  acquiring  a  pri- 
ority of  right  to  the  use  of  water  for  purposes  of  irrigation, 
the  mode  of  diveraion  is  unimportant ;  and  such  rights  are 
entitled  to  be  prote6ted  irrespectave  of  the  mode  of  diveraion. 
The  same  irrigating  ditch  may  have  two  or  more  priorities 
belonging  to  the  same  party  or  to  different  parties.  Thoma* 
i».  Ouiraud,  6  Colo.  580 ;  Rominger  v.  Squirei,  9  Colo.  328 ; 
Fuller  V.  Swan  Siver  Co.,  12  Colo.  12  ;  Farmers  High  lane  C. 
^  B.  Co.  V.  Southworth,  13  Colo.  Ill ;  Mills  An.  Stats.  §  2408. 

The  statute  of  this  state  provides  for  the  conveyance  of 
water  by  two  or  more  parties  through  the  same  irrigating 
ditch  under  certain  circumstances.  Session  Laws  1881,  page 
164.  Tills  statute  indicates  the  general  policy  of  our  irriga- 
tion laws.  Even  without  euch  a  statute,  persons  voluntarily 
uniting  their  irrigating  ditches  would  not  necessarily  forfeit 
any  priorities  which  they  might  have  theretofore  respectively 
acquii-ed.  It  was  doubtless  a  matter  of  mutual  convenience 
for  Nichob  and  his  associates  to  convey  the  water  for  the  use 
of  their  respective  farms  for  a  certain  distance  through  the 
same  inigating  ditch  ;  and  in  so  doing  they  were  entitled  to 
have  their  respective  rights  protected  the  snme  as  if  the  water 
had  been  conveyed  through  separate  ditches,  or  through  ditch- 
es having  separate  and  independent  head  gates.  Tripp  v, 
Overocker,  1  Colo.  72 ;  Downing  v.  More,  12  Colo.  816  ;  Sand 
Creek  L.  I.  Co.  v.  Davit,  17  Colo.  326  ;  Rominger  v.  Squirea, 
supra. 

It  appears  that  in  1882  an  adjudication  was  had  of  appro- 
priations of  water  for  irrigation  in  district  No.  6,  which  dia- 


jM,Googlc 


1898.]  Nichols  v.  McIntosh.  25 

tiict  inclndes  Boulder  creek  and  iis  tributaries.  Tbla  ad- 
judication was  under  the  acts  of  1879  and  1881.  By  decree 
of  the  court  it  was  adjudged  that  the  new  ditch,  called  the 
"  Wellman  ditch,"  constructed  by  plaintiff  and  others,  was 
entitled  to  a  priority  as  of  May  1, 1878.  Plaintiff  testifies 
that  being  absent  from  the  state  for  naany  years  before  and 
after  1882,  he  was  not  personally  served  with  process,  and 
that  he  did  not  have  any  notice  of  the  proceedings  to  adjudi- 
cate priorities  under  said  act.  So  far  aa  this  recoi-d  discloses, 
plaintiff  did  not  appear  in  the  proceeding,  nor  did  any  one 
appear  for  him  to  procure  an  adjudication  of  the  priorities 
of  right  to  the  water  appropriated  through  either  of  his  orig- 
inal ditches ;  nor  was  any  sepai-ate  priority  adjudged  of  the 
water  received  by  him  through  the  Wellman  ditch. 

Upon  evidence  of  this  nature  the  conclusion  of  the  trial 
court  was  to  the  effect  that  Nichols  wits  barred  from  having 
any  priority  of  right  to  the  use  of  water  adjudged  in  his 
&VOT  in  this  proceeding ;  but  that  he  must  rely  upon  the 
WellnuD  ditch  for  water  to  irrigate  his  south-side  lands,  and 
that  his  Bouth^ide  priority  was  merged  in  the  priority  of  the 
Wellman  ditch.  The  doctrines  of  Jointure,  merger,  resy'udi- 
eata^  lachsa,  including  certain  limitation  statutes,  are  relied 
on  to  support  these  conclusions.  See  §§  26  and  35,  Act  of 
1881,  pp.  156,  160. 

It  is  true,  as  we  have  seen,  that  Nichols  and  othei's  ar- 
ranged to  divert  water  for  the  irrigation  of  their  several 
farms  throngh  a  single  head  gate,  and  so  carried  the  water 
for  a  certain  distance  through  a  ditch  constructed  aud  used 
by  them  in  common.  But  these  facts,  without  other  perti- 
nent evidence,  do  not  justify  the  conclusion  that  Nichols 
agreed  to  surrender  his  sepai-ate  priority ;  nor  is  the  infer- 
ence to  be  indulged  that  he  intended  so  to  do.  As  was  said 
in  Bominger  v.  Squirea,  lupra :  "  It  is  not  reasonable  to  sup- 
pose that  priority  of  right  to  water,  where  water  is  scarce,  or 
likely  to  become  so,  will  be  lightly  sacrificed  or  surrendered 
by  its  owner.    Nor  should  the  owner  of  such  a  right  be  held 
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to  have  surrendered  it  or  merged  it,  except  upon  reaaoDsblf 
clear  and  satis  factory  evidenoe." 

2.  Was  the  adjudication  of  priorities  as  made  in  distriot 
No.  6,  in  1882,  ru  Judicata  as  to  plaintiffs  rights  ?  An  af- 
firmative answer  would,  in  our  opinion,  give  undue  effect  to 
the  imgation  acts  of  1879  and  1881,  and  the  adjudications 
of  priorities  thereunder.  In  Farmeri  ffiffhliine  Co.  v.  South- 
worth,  eupra,  it  was  said' of  these  irrigation  acts :  "  They  are 
in  the  nature  of  police  regulations  to  secure  the  orderly  dis- 
tribution of  water  for  irrigation  purposes,  and  to  tbis  end 
they  provide  a  system  of  procedure  for  determining  the  prior- 
ity of  rights  as  between  the  carriers."  And  again :  "  The 
authority  of  the  general  assembly  to  enact  htws  regulating 
the  distribution  of  waterto  actual  appropriators,  ^ooufecJ 
theJf  do  not  tuittantially  affect  conttttutional  or  veatfd  righU, 
is  undoubted."     See  13  Colo.,  pp.  134, 137. 

In  the  same  cnse  it  was  held  by  the  majority  of  the  court 
tiiat,  "  the  appropriations  of  water  by  consumers  who  receive 
the  same  through  the  same  ditch  do  not  necessarily  I'elate  to 
the  same  time ;  but,  on  the  contrary,  such  consumora  may 
have  different  priorities  of  right."  Thus,  in  effect,  the  pro- 
rating statute,  so  called  (Gen.  Stats.  1883,  §  1722),  was  upon 
constitutional  grounds  limited  in  its  operation. 

As  early  as  1880,  litigation  arose  respecting  the  entry  of 
decrees  under  the  irrigation  act  of  1879,  without  service  of 
process  or  notice  upon  the  parties  whose  witter  rights  were 
to  be  affected  by  such  decrees.  One  of  the  district  judges 
refused  to  enter  such  decrees,  except  upon  a  compliance  with 
cei-tain  rules  which  he  had  formulated  i-equiring  process  or 
notice.  The  controversy  reaching  this  court,  the  late  Chief 
Justice  Beck,  speaking  for  the  court,  declared  :  "  Property 
rights  in  water  are  as  important,  as  valuable,  and  as  extensive 
as  the  broad  acres  to  be  fertilized  thereby."  The  rules  re- 
quiring process  or  notice  were  upheld.  Since  that  time  this 
court  has  repeatedly  held  that  priorities  of  right  to  the  use 
of  water  are  pio^ierty  rights ;  such  is  the  settled  doctrine  in 
this  state.     See  Union  Colony  v.  Elliott,  District  Jvdge^  5  Colo. 
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881 ;  Strickltr  v.  Colo.  Springe^  16  Colo.  61,  and  oases  there 
cited;  also,  Wyatt  v.  Xiarimer  and  Weld  Irrtgatitm  Oo.,  18 
Colo.  298. 

Property  rights  in  vater  oonsist  not  alone  id  the  amount 
of  the  appropriation,  but,  also,  in  the  priority  o£  the  appro- 
priation. It  often  happens  that  the  chief  value  of  an  appro- 
priation consists  iu  its  prwrity  over  other  appropriatious 
from  the  snm&  natui-al  stream.  Hence,  to  deprive  a  person 
of  his  priority  is  to  depiive  him  of  a  most  valuable  property 
light.  For  example,  in  the  case  at  bar :  If,  as  a  matter  of 
fact,  Nichols  made  his  original  appropi-iation  on  the  south 
side  as  early  as  1861,  aa  he  claims,  or  in  1864,  as  claimed  by 
others,  the  adjudication  fixing  his  priority  as  of  the  date  of 
the  Wellman  ditch  (May  1,  1878-)  subjects  his  right  to  all 
intervening  appropriations  made  between  the  former  dates 
and  the  latter,  and  thus  g]-eatly  lessens  its  value.  A  priority 
of  right  to  the  nse  of  water  being  property,  is  protected  by 
our  constitation  so  that  no  person  can  be  deprived  of  it  with- 
oat  "due  process  of  law."  Const.  Colo.,  Ait.  2,  §  25  ,-  Coo- 
ley's  Const.  Lim.  {6th  ed.)  431,  et  ieq. 

Conceding  that  plaintiff,  as  he  testifies,  made  his  appropria- 
tions of  water  in  the  early  'sixties,  and  continuously  there- 
after applied  the  same  to  purposes  of  irrigation  until  1888, 
when  the  water  commissioner  shut  off  his  supply,  he  was 
entitled,  as  we  have  heretofore  indicated,  to  have  such  prior 
water  rigbhs  protected,  notwithstanding  he  had  changed  the 
place  and  mode  of  diversion,  and  notwithstanding  the  statute 
providing  for  the  adjudication  of  priorities  and  the  decrees 
entered  thereunder  in  1882.  It  is  true,  section  26  of  the  act 
of  1881,  *upro,  limits  the  review  or  re-argument  of  such  decrees 
to  the  period  of  two  years  from  their  entry ;  section  85,  also, 
provides  that  after  the  lapse  of  four  yeiiiB  from  such  entry 
all  parties  whose  iiiterests  are  thereby  affected  shall  be  deemed 
to  have  acquiesced  in  the  same,  etc.  But  these  sections  do 
uot  apply  ta  an  original  pi-oceeding  for  an  adjudication  of 
priorities  by  a  party  who  has  never  had  his  day  in  court. 
A  re-argument  implies  a  pi-evious  argument,  or  at  least  a 
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prfevious  opportunity  for  ai^unient.  No  one's  intei-ests  can 
properly  be  snid  to  be  affected  by  a  decree  in  a  proceeding  of 
thia  kind  to  which  he  is  not  a  paity.  Plaintiff  not  having 
been  served  with  process. — hia  possBSsion  and  enjoyment  of 
the  water  rights  in  controveray  not  having  been  interrupted, 
disturbed,  or  in  any  way  challenged  from  the  date  of  his  ap- 
proprintion  until  just  before  the  commencement  of  this  pro- 
ceeding,— his  interests  cannot  be  held  to  have  been  affected 
by  the  lapse  of  time  prescnbed  by  the  atatute.  It  has  been 
aptly  said :  "The  doctrine  of  tacheg  can  only  be  invoked  by 
one  in  possession  against  one  out  of  possession."  See  Coffey 
V.  Emigk,  15  Colo.  191,  and  authorities  there  cited.  The 
prior  rights  of  a  party  not  served  with  process  or  notice  in 
proceedings  to  adjudicate  priorities  cannot  be  held  to  be  af> 
fected  by  the  lapse  of  time,  so  long  as  such  rights  are  not 
actually  denied,  abridged,  or  interfered  with,  by  the  en- 
forcement of  the  decree  entered  in  such  proceedings.  It  can- 
not pi-operly  be  said  that  a  person  has  slept  upon  hit  rights 
unless  he  has  for  a  considerable  period  of  time  actually  ac- 
quiesced in  being  deprived  of  tliem. 

S.  The  trial  court  further  found: 

"  The  two  old  Nichols  ditches  are  abandoned  and  no  longer 
used  as  ditches ;  plaintiff  has  substituted  other  ditches  for 
them,  and  is  and  has  been  for  many  years  using  his  water 
rights  through  the  said  substituted  ditches;  and  therefore 
he  cannot  call  for  an  adjudication  of  priority  for  the  two  old 
ditches  as  if  they  weie  still  existing  operative  ditches." 

It  may  be  t)iat  plaintiff  had  abandoned  a  portion  of  his 
original  ditches,  yet  it  would  seem,  tvoia  this  finding,  that  he 
bad  not  abandoned  bis  water  rights.  A  distinction  must  be 
observed  between  the  abandonment  of  an  irrigating  diteh  and 
the  abandonment  of  the  right  to  the  use  of  water  for  irrigation. 
Water  rights  may  be  abandoned  by  nonuser ;  but  so  long  as 
the  appropriator  continues  the  use  of  such  rights  without  any 
unreasonable  voluntary  cessation,  an  abandonment  of  bis 
water  rights  will  not  be  presumed  against  him.  iSi«ber  v. 
Frink,  7  Colo.  153,  et  eeq. 
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Aa  »  new  trial  may  be  had  in  this  proceeding,  we  have  en- 
deavored not  to  intimate  any  decisive  opinion  concerning  the 
facts  of  the  case,  noi'  to  didcuss  the  evidence,  except  so  far  as 
haa  been  necessaiy  in  expressing  our  views  upon  the  law  gov- 
erning the  rights  of  the  parties. 

4.  Id  case  of  further  proceedings,  any  pei-son  or  peraons 
whose  rights  may  he  affected  by  the  adjudication  of  plain- 
tiffs priorities  as  claimed  by  him  are  entitled  to  be  made  pai'- 
ties.  Plaintiff  should  be  allowed  to  amend  his  petition  so  as 
to  secure  an  adjudication  of  his  priorities  through  any  anb- 
stituted  ditch,  instead  of  his  original  ditches,  if  he  desires  so 
to  do ;  and  the  date  and  amount  of  his  priorities  on  either 
side  of  the  stream  respectively  must  be  subject  to  such  proof 
as  he  can  make,  the  aama  as  if  he  had  been  served  with  proc- 
ess or  bad  appeared  in  the  original  proceeding  for  the  adju- 
dication of  such  priorities. 

5.  While  it  may  be  proper  to  inquire  as  to  the  amount  of 
water  necessary  to  irrigate  a  certain  amount  of  land,  as  was 
done  on  the  pi-evioua  trial,  neverthel<;ss,  in  fixing  priorities 
between  contesting  claimants,  it  mu!<t  be  borne  in  raiiid  that 
the  amount  actually  appropriated  and  the  time  of  its  appro- 
priation are  also  important.  In  other  words,  no  one  is  entitled 
to  have  a  priority  adjudged  for  more  water  than  he  has  act- 
ually appropriated,  nor  for  moie  than  he  actually  needs.  Hia 
priority  cif  right  must  be  limited  by  each  of  these  considera- 
tions. Proof  of  present  need  is  not  of  itself  proof  of  prior  ap- 
propriation ;  and  vice  versa. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings  in  accordance  with 
this  opinion. 

Jieverged. 
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The  Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany, Plaintiff  in  Erroe,  v.  Cbisman,  Defbndanx 
IN  Error. 

1.  Railboas  Compajjt— Accident. 

A  n^lroad  oompany  1b  not  liable  in  damaKei  for  the  results  of  an  acci- 
dent at  a  crosslDK  by  reason  of  a  failure  to  give  signals  of  an  ap- 
proacliing  train,  unleaa  that  be  the  proximate  cause  of  tbe  Injury, 
and  there  be  no  such  contributory  negligence  by  the  pl^ntiff  as  will 
prevent  his  recovery. 

Si.  Nkgltobbcb— Dbqbeb  or  Care, 

The  degree  of  c»re  to  be  used  by  a  traveler  In  crossing  a  railroad  la 
measured  by  the  conditions  Buirounding  the  place  of  crossing;  and 
where,  by  reiison  of  obstructions,  hia  view  of  the  track  Is  shut  off, 
it  la  bis  duty  to  exercise  a  higher  degi-ee  of  care  tbaa  If  the  track 
is  open  to  view,  and  tbe  precautions  to  be  taken  mnst  bo  such  as 
are  calculated  to  inform  him  of  the  fact  whether  or  not  a  train  Is 
approaching. 

S.    CONTBIBUTOBY  NEQLIQKITCE. 

Negligence  on  the  part  of  a  railroad  company  will  not  excuse  a  traveler 
approaching  acrossiog  from  uaiug  proper  care  ou  his  part  to  avoid 
danger,  and  tliere  can  be  no  recovery  if  he  fails  to  do  so,  if  such 
fEiilure  contributes  to  the  injury.  A  qualiflcatiou  of  this  rule  per- 
tains only  in  cases  where  the  company  has  notice  of  the  dangerous 
situation  of  the  party  Injured  in  time  to  avoid  the  uollUlon  by  tha 
exercise  of  ordinary  care,  and  is  guilty  of  such  conduct  as  will  im- 
ply an  intent  or  willingness  to  cause  an  Injury. 

Srror  to  the  Diatrict  Court  of  Arapahoe  County. 

This  suit  was  brought  by  defendant  in  error  to  recover 
damages  for  tbe  destruction  of  his  wagon  and  the  killing  of 
his  boFBes  by  being  struck  by  an  engine  of  a  passenger  tmin 
belonging  to  plaintiff  in  eri-or  while  coming  east  on  the  Kan- 
sas Pacific  Railroad,  at  a  point  at  or  about  the  intersection  of 
Market  and  44th  streets,  in  Denver.  A  judgment  was  re- 
covered in  the  district  court  of  Aiapiiboe  county  for  the  value 
of  the  team  and  wagon.  To  reverse  this  judgment  the  rail- 
road company  prosecutes  this  writ  of  error. 
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Mr.  William  Harbison,  Mr.  A.  E.  Pattison  and  Mr. 
Thomas  H.  Edsall,  for  plaintiff  in  en-or. 

Messrs.  Browns  &  Putnau,  for  defendant  in  error. 

Ms.  JusTiox  GoDDABD  delivered  the  opinion  of  the  court. 

It  appears  from  the  record  that  at  the  point  of  colliaion 
there  were  four  tracks.  The  one  farthest  from  the  citj  is 
designated  '*  the  transfer  ti-ack."  This  departs  from  the  main 
track  at  a  point  about  750  feet  easterly  from  the  ciossLng, 
and  erosses  the  highway  at  a  point  387  feet  from  where  the 
aceideot  occurred.  The  second  track  is  a  siding  which  (ii'osses 
the  track  at  a  distance  of  40  feet  from  the  main  track.  The 
third  ti-ack  ia  also  a  siding,  crossing  the  highway  about  15 
feet  from  the  main  track.  At  the  time  of  the  accident  cars 
were  standing  on  either  side  of  the  highway  upon  all  of  these 
tracks  except  the  main  track,  and  so  obstructed  the  view  of 
the  main  track  that  it  was  difBcolt  for  a  person  driving  on 
the  highway  to  see  a  trwn  approaching  from  the  east  after 
the  transfer  track  had  been  passed  and  while  between  the 
transfer  track  and  the  main  track. 

The  wagon  destroyed  was  a  covered  milk  wagon,  loaded 
with  milk  cans.  On  either  side  of  the  wagon  there  were 
sliding  doors,  with  a  window  in  front  which  hung  upon  hinges 
and  could  be  opened  and  hooked  up  at  the  top  of  the  cover. 
The  doors  and  window  were  open  at  the  time  of  the  accident- 
One  Nnney,  the  servant  of  defendant  in  error,  who  was  driv- 
ing the  team  at  the  time  of  the  accident,  had  been  driving 
over  the  road  for  four  days  previous  to  the  accident,  and  had 
passed  over  the  rmlroad  crossing  at  least  once  each  day  during 
that  time,  at  about  the  same  hour  the  accident  occuirad. 

There  is  a  serious  conflict  in  the  evidence  as  to  whether  the 
whistle  was  blown  before,  or  the  bell  was  being  sounded  at, 
the  time  of  the  accident ;  also  as  to  the  manner  in  which 
Nuney  approached  the  crossing.  And  the  jury  being  the  ex- 
clusive judges  of  the  credibility  of  the  witnesses  and  of  the 
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weight  of  the  evidence  iutroduced  npon  these  questions  of 
fact,  their  finding  thereon  cannot  be  disturbed  unless  error 
intei'vened  in  the  instructions- 
Error  is  assigned  upon  the  giving  of  instruction  number 
three,  whetein  the  court  attempts  to  define  the  duty  of  a  rail- 
way company  in  approaching  a  crossing,  and  is  as  follows : 

"  The  jury  are  instructed  that,  if  you  find  from  the  evidence 
that  the  view  of  the  railroad  track  over  which  the  defend- 
ant's tmin  was  approaching  at  the  time  of  the  alleged  scoi- 
dent  was  obstructed  by  box  freight  cars  on  the  side  tiucks 
described  in  the  evidence,  so  as  to  make  the  view  of  the  ap- 
proaching train  impossible  or  difficult,  then  the  omission  of 
the  company  to  give  signals  of  its  appioaching  train,  if  you 
find  such  omission  from  the  evidence,  was  negligence  on  the 
part  of  the  defendant  so  as  to  make  it  liable." 

This  instruction  is  erroneous  in  declaring  the  company  li- 
able upon  failure  to  give  such  signals  regardless  of  the  fact 
whether  such  failure  was  the  proximate  cause  of  the  accident. 
The  jury  might,  under  this  declaration  of  law,  if  they  found 
the  signals  were  not  given,  find  against  the  company,  whether 
the  accident  was  in  any  measure  caused  by  such  failure  or 
not ;  and  also  in  disi-egard  of  any  question  of  ooDtiibutoiy 
negligence  on  the  part  of  the  plaintiff. 

"  Failure  to  ring  bell  or  blow  whistle  at  crossing,  though 
required  by  law,  will  not  render  the  company  liable,  unless 
that  be  the  proximate  cause  of  the  injury,  and  there  be  no 
such  negligence  by  the  plaintiff  as  will  prevent  his  recovery." 
Beyel  v.  N.  S.  ^  M.  V.  By.  Co.,  84  W.  V.  Rep.  638  j  Artt  v. 
a  B.  I.  ^  p.  B.  B.  Co.,  34  la.  153 ;  T.  W.  ^  W.  fly.  Go. 
V.  Jones,  76  lU.  811. 

Further  error  is  predicated  upon  the  refusal  of  the  court  to 
give  the  following  instruction,  as  prayed  for : 

"  If  Nuney's  view  of  the  railroad  track,  in  the  direction 
from  which  the  trtun  was  approaching,  was  obstructed  to  such 
an  extent  as  to  prevent  liim  from  seeing  the  approaching  trtun 
from  the  wagon,  then  he  was  bound  to  use  greater  care  than 
would  have  been  required  if  the  view  had  been  onobstnioted. 
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and  shonld,  if  neceasary,  have  stopped  the  team  and  listened 
forapproaohingtrains  before  driviag  on  the  crossing;"  and  in 
giving  it  the  followiiig  modification  : 

*'  Provided  you  find  the  defendants  were  not  guilty  of  groas 
negligence,  such  as  failing  to  ring  the  bell,  or  give  noy  notice 
of  their  approach,  or  running  their  train  at  the  rate  of  twenty 
or  thirty  miles  per  hour." 

The  degiee  of  care  to  be  used  by  a  traveler  in  crossing  a 
railroad  is  measured  by  the  conditions  surrounding  the  place 
of  crossing,  and  where,  by  reason  of  obstructions  his  view  of 
the  railway  track  is  shut  ofE,  it  is  his  duty  to  exercise  a  higher 
degree  of  care  than  if  the  track  is  open  to  view;  and  the  pre- 
cautions to  be  taken  must  be  such  as  are  calculated  to  inform 
him  of  the  fact  whether  a  train  is  approaching  or  not.  In 
Patterson  on  Railway  Accident  Law,  the  rule  is  stated  as  fol- 
lows: 

§  177.  "Where  the  view  of  the  line  from  the  highway  is 
obstructed,  or  the  crossing  is  in  other  respects  specially  dan- 
gerous, it  is  the  duty  of  the  traveler  to  exercise  a  higher 
degree  of  care,  and  if  he  cannot,  by  looking  and  Ibtening, 
satisfy  himself  that  it  is  prudent  to  cross  the  line,  he  must 
stop,  or  be  must  adopt  such  other  precautions  as  ought  to  be 
taken  under  the  particular  circumstances  of  the  case." 

The  Supreme  Court  of  Wisconsin  in  the  case  of  See/eld  v. 
The  C.  M:  ^  St.  Pavl  Ry.  Co.,  70  Wis.  216,  very  simUar  in  its 
facts  to  the  one  at  bar,  said : 

'*  The  cases  cited  on  behalf  of  the  defendant  to  show  that 
plaintiff  should  have  stopped  his  team  and  listened  for  the 
expected  tmn,  seem  to  us  to  come  nearer  this  case  in  their 
facts  than  those  cited  to  sustain  the  opposite  view ;"  and  af- 
ter referring  to  a  number  of  cases,  announced  the  rule  as 
folloire : 

"  The  rule  to  be  deduced  from  these  cases  is  this :  If  the 
view  of  a  traveler  on  the  highway  approaching  a  railroad 
crossing  is  so  obstructed  that  he  cannot  see  an  approaching 
train  in  time  to  stop  his  team  before  colliding  with  it,  if  he 
knows  that  a  train  is  due  at  such  crossing  at  or  about  such 
Vol.  xn — 8 
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time,  and  if  he  is  unable  to  hear  the  atiproaching  train  when 
bis  team  is  in  motion,  whether  by  reason  of  the  force  and 
direction  of  the  wind  or  of  noises  in  the  vicinity,  whether 
made  by  his  own  wagon  or  by  otlier  causes,  ordinary  care 
requires  him  to  stop  his  team  while  he  maj-  do  so,  and  listen 
for  the  train." 

In  the  case  of  The  Louitville,  N.A.^C.  Ry.  Go.  v.  Stommel, 
25  N.  E.  Rep.  86S,  it  is  said : 

"  Where  one  approaching  a  railioad  crossing  neglects  to 
avail  himself  of  every  opportunity  to  look  and  listen,  and 
carelessly  ventui-es  upon  the  track,  and  is  injured,  such  con- 
duct is  of  itself  sufficient  to  defeat  a  recovery. 

"  If  a  railroad  crossing  is  particularly  dangerous,  and  re- 
quires extraordinary  efEort  to  ascertniu  whether  it  is  safe  to 
attempt  to  pass  over  it,  one  familiar  with  the  locality  and 
danger  must  use  care  proportioned  to  the  probable  danger." 

To  the  same  effect  are :  Baas  v.  Q.  R.  ^  Ind.  Railroad 
Co.,  47  Mich.  401  j  Pa.  Railroad  Co.  v.  Beale,  73  Pa.  504; 
Whtden  v.  N.  Y.  Central  ^  H.  R.  Ry.  Co.,  12  N.  Y.  Sup't, 
527  ;  Merkle  v.  N.  Y.  L.  E.  ^  W.  Railroad  Co.,  49  N.  J.  L. 
473 ;  Lake  Shore  ^  SEch.  Southern  Railroad  Co.  v.  Miller^ 
25  Mich.  274 ;  Oreenwood  v.  FhU.  W.  ^  B.  R.  Co.,  124  Pa. 
St.  572. 

We  think  that  in  the  case  at  bar  the  plaintiff  in  error  was 
entitled  to  the  insti'uction  as  asked,  and  that  the  same  as 
modified  was  clearly  eironeous.  The  question  of  contribu- 
tory negligence  does  not  depend  upon  what  the  defendant 
company  did  or  did  not  do,  but  upon  what  Nuney  did  under 
the  circumstances.     As  stated  in  2  Roi'er  on  Raih-oads,  1019 : 

"  Except  in  the  courts  of  Georgia  and  Illinois,  and  poaaibly 
Kansas,  the  doctiine  of  what  im  called  conti-ibutory  negli- 
gence is  holden  in  the  courts  of  all  the  American  states; 
also  in  the  federal  courts,  and  in  England.  The  principle 
upon  which  it  rests  is  that,  if  the  plaintiff  suing  forauinjuiy 
has  in  any  manner,  by  his  own  wrong,  negligence,  or  want 
of  ordinary  and  reasonable  oare,  directly,  that  is  proximately, 
contributed  to  the  injury  complained  of,  he  cannot  i-ecover. 
As  has  been  said  by  that  eminent  jurist,  Lord  Ellenborougb, 
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'One  peraon  being  in  fault  will  not  dispense  with  another's 
Qsing  ordinary  cai-e  for  himself.' " 

*'  Failure  of  employees  of  a  railroad  company  in  charge  of 
s  train  approaching  a  crossing  to  sound  the  whistle  and  ring 
the  bell,  an  required  by  statute,  doeti  not  excuse  want  of  care 
by  one  crossing  the  track,  and  does  not  enter  into  the  ques- 
tion of  contributory  negligence  on  his  part."  The  Louisville, 
iV.  A.  S-  C.  By.  Co.,  »Mpra. 

See,  also,  Sckaefert  v.  The  C.  M.  ^  St.  Paul  Ry.  Co.,  62 
la.  624  ;  Railroad  Co.  v.  ffouston,  95  U.  S.  697 ;  Butterfield 
V.  Western  Railroad  Corporation,  92  Mass.  532 ;  Saveng  v. 
The  Brie  Railway  Co.,  41  N.  Y.  296  ;  Flemming  v.  The  W.  P. 
Railroad  Co.,  49  Cal.  263 ;  EmM  v.  The  Eudson  River  Rail- 
road Co.,  39  N.  Y.  61. 

A  careful  examination  of  the  adjudicated  cases  on  this 
subject  satisfies  us  that  the  law  is  settled,  beyond  dispute, 
that  negligence  on  the  part  of  a  railroad  company  will  not 
excuse  a  traveler  approaching  a  crossing  from  using  proper 
care  on  bis  part  to  avoid  danger,  and  that  there  can  be  no 
recovery  if  he  fails  to  do  so,  if  such  failure  contributes  to  the 
injury.  A  qualification  of  this  rule  pertains  only  in  cases 
where  the  railroad  company  has  notice  of  the  dangerous  situa- 
tion of  the  party  injured  in  time  to  avoid  a  collision  by  the 
exercise  of  ordinary  care,  and  is  "guilty  of  such  conduct  as 
will  imply  an  intent  or  willingness  to  cause  the  injury," 
The  Bellefontaine  Ry.  Co.  v.  HunUr,  33  Iiid.  335  ;  Kanms 
Pac.  Ry.  Co,  v.  Cranmer,  4  Colo.  524. 

No  such  state  of  facts  exists  in  this  case.  The  uncontra- 
dicted evidence  shows  that  the  engineer  could  not  have  seen 
the  team  in  time  to  avoid  the  collision,  and  it  is  not  contem- 
plated by  this  instruction  that  such  was  the  fact ;  but  the 
gross  negligence  referred  to  was  the  failure  to  give  the  signals 
and  in  running  the  train  at  a  rapid  rate  of  speed.  The  in- 
struction as  modified  is  a  misapplication  of  this  principle 
upon  the  facts  in  this  case,  and  was  clearly  error  prejudicial 
to  plaintiff  in  error.  The  judgment  is  reversed  and  cause 
remanded  for  a  new  trial. 

Reversed, 
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33  G20  Thb  Chicago,  Rock  IsLAim  and  Pacipio  Railboad 
CoMPANT,  Plaintiff  in  Errob,  v.  Nunbt,  Dbfendant 
IN  Ebbob. 

1.  BUBDKN  OF  PBOOP — CONTRIBUTORY  NEOLIGBUCE. 

An  iDBtruction  in  an  action  agidnst  a  r^lroad  companj  to  recover  for 
persoDal  lujarlsB,  wliicb  casts  upon  the  plaintiff  the  btirden  of  proof 
to  show  that  he  was  not  guilty  of  oontributAry  negligence,  is  erro- 

2.  COIITBIBUTOBT  Nbouoeitce. 

Negligence  on  the  part  of  a  rallfoad  compADj  wlU  not  excuse  atraveler 
approaching  a  croSHii^  from  using  proper  care  to  avoid  danger,  and 
there  caji  be  no  recovery  If  lie  fi^ls  so  to  do,  If  such  failure  contrib- 
utes to  the  Injury. 

3.  NsflLiOENCK — Dbobee  of  Carr. 

A  person  about  to  cros«  a  railroad  track  is  bound  to  exercige  gi'ester 
care  when  the  view  of  the  ti'iick  is  obstructed  than  would  be  other- 
wise required.  Under  such  circumstancee,  he  Hhould  it  necessary 
stop  and  listen  for  approaching  trains  before  attempting  to  cross. 

Error  to  the  Dittrict  Court  of  Arapahoe  CourUy. 

This  action  ia  brought  by  Edwmd  Nuney  to  i-ecover  from 
the  pltiintiff  in  error  for  personal  injuries.  Hm  claim  is  based 
upon  the  same  facte  shown  in  case  No.  2730,  The  0.  R.  I. 
^  Pac.  Ry.  Co.  v.  Crismau,  ante  p.  30, 

Mr.  William  Haerlson,  Mi-.  A.  E.  PATTrsoN  and  Mr. 
Thomas  H.  Edsall,  for  plaintiff  in  error. 

Messrs.  BaowME  &  Putnam,  for  defendant  in  error. 

Me.  Justice  Goddabd  delivered  the  opinion  of  the  court. 

Error  is  specially  predicated  upon  the  refusal  of  the  court 
to  give  the  following  instruction  as  prayed  for : 
*'  Before  the  plaintiff  can  recover  he  must  show, 
"  1.  That  the  defendant  was  guilty  of  negligence. 
"  2.  That  Nuney  was  not  guilty  of  negligence,  and  could 
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not  have  avoided  the  collision  by  the  use  of  ordinary  care  on 
hie  part,  for,  if  he  could  have  avoided  the  accident  bj  the  use 
of  oi-dinary  care,  then  it  is  immaterial  whether  defendant  was 
giiiity  of  negligence  or  not,  and  in  such  case  plaiatiff  cannot 
recover." 

The  court  gave  it  with  these  words  inserted :  "  Unless  sach 
negligence  was  gross." 

The  instruction  is  objectionable  in  so  far  as  It  cast  the 
burden  of  proof  upon  Nuney  to  show  that  he  was  not  guilty 
of  contributory  negligence,  but  in  other  respects  correctly 
expressed  the  law.  It  was  not  refused,  however,  on  that 
ground,  but  given  as  modified.  This  modification  was  olearly 
erroneous,  as  applied  to  the  facts  of  the  case.  As  was  said 
iu  the  case  of  Crisman,  ante,  that  "  Negligence  on  the  part  of 
a  railroad  company  will  not  excuse  a  traveler  approaching  a 
croesing  from  using  proper  care  on  his  part  to  avoid  danger, 
and  that  thei-e  can  be  no  recovery  if  he  fails  to  do  so,  if  such 
failui-e  contributes  to  the  injury.  A  qualification  of  this  rule 
pertains  only  in  cases  where  the  railroad  company  has  notice 
of  the  duigerous  situation  of  the  party  injured  in  time  to 
avoid  collision  by  the  exercise  of  ordinary  care,  and  is  '  guilty 
of  such  conduct  as  will  imply  an  intent  or  willingness  to 
cause  the  injury. '     No  such  state  of  facts  exists  in  this  case." 

We  think  the  court  also  erred  in  refusing  the  following  in- 
struction asked  by  plaintiff  in  error: 

"  If  Nuney 's  view  of  the  railroad  track,  in  the  direction 
from  which  the  train  was  approaching,  was  obstructed  to  such 
an  extent  as  to  pi-eveut  him  from  seeing  the  approaching  train 
from  the  wagon,  then  he  was  bound  to  use  greater  care  than 
would  have  been  required  if  the  view  had  been  anobstiucted, 
and  should,  if  necessary,  have  stopped  thu  team  and  listened 
for  approaching  trains  before  driving  on  the  crossing."  0. 
R.  J.  ^  Pac.  Ry.  Co.  v.  Orisman,  ante,  p.  80. 

In  that  case  we  held  that  this  instraction  as  asked  should 
have  been  given,  and  that  as  given  therein,  as  modified,  was 
erroneous.  Under  the  law  as  therein  declared  this  judgment 
must  be  reversed,  and  cause  remanded  for  a  new  triab 

Reversed. 
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Hallack  et  al.,  Appellants,  t.  Hihcelby,  Abm'x,  etc., 
Appellee. 

1.  Appbli^te  pRAcncB. 

The  evidence  will  not  be  reviewed  for  the  porpoee  of  paming  upon  Its 
weight.    The  verdict  of  the  jury  le  generally  ooncliulve. 

2.  Brokbb'b  CoMifieeioNB. 

Under  a  contract  to  procure  a  purchaser,  a  broker  is  entitled  to  his  oora- 
miaBlons,  when  it  is  shown  that  he  procured  and  introduced  to  his 
principals  a  puroliaaer  to  whom  a  sale  was  made,  even  though  such 
purchaser  should  thereafter  fail  to  meet  all  deferred  payments. 

a.  PBACnCE. 

Qood  practice  will  not  permit  a  document,  not  set  out  in  a  complaint, 
to  be  made  part  ol  an  answer  by  a  simple  reference  thereto. 

Appeal  from  tke  District  Court  of  Arapahoe  County. 

Chakles  a.  Hincelet,  as  plaintiff,  braught  this  action  to 
recover  certain  commissions  ujioii  the  sale  of  mining  property 
Itelonging  to  appellant^,  Erastus  F.  Hallack  et  al.  Id  the 
complaiat  appellants'  ownership  of  the  property  is  avened, 
and  plaintifTs  employment  as  a  mining  broker  pleaded. 

It  is  further  alleged  that  on  the  15tli  day  of  February,  a.  u, 
1888,  the  defendants  agreed  with  plaintiff,  in  considerxtiou 
of  plaintifTs  agreement  with  them  to  exercise  his  skill  and 
experience  as  a  mining  broker  for  them  and  in  their  behalf, 
to  pay  the  plaintiff  the  sum  of  $15,000,  in  the  event  he 
should  procure  for  tliem  a  purchaser  for  the  mining  property 
described ;  thtit  thereafter  the  plaintiff  did  prooui-e  such  pur- 
chaser in  the  person  of  one  Willard  R.  Green,  who  was  able, 
ready  and  willing,  and  did  purchase  the  propei-ties  of  defend- 
ants; that  of  said  commission  of  $15,000  the  plaintiff  has 
received  only  the  sum  of  $3,338. 3S,  and  demands  judgment 
for  the  balance,  with  interest. 

To  this  complaint  the  defendant,  J.  Henry  Weil,  filed  a 
special  answer,  the  defendants  Hallack,  and  Tabor  &  Pierce 
joining  in  a  separate  answer.  The  two  answers  are  substan- 
tially alike.     In  these  iiuswers  the  owuewhip  of  the  property 
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hy  the  defendants  aa  alleged  in  the  complaint  is  admitted.  It 
is  denied  that  the  defendant  was  a  mining  broker,  or  engaged 
in  that  business.  It  is  denied  that  defendants  ever  engaged 
the  plaintiff  to  procure  a  purchaser  for  the  mining  properties, 
or  that  the  plaintiff  did  in  fact  procnni  such  purchaser.  Eiush 
of  these  answera  also  contains  thiu  express  admission : 

"  That  on  or  about,  to  wit,  the  twency-niuth  day  of  Sep- 
tember, A.  D.  1888,  the  defendants  herein,  together  with  s^d 
Du  Bois,  did  deliver  to  said  Green  their  certain  deeds  of  con- 
veyaaoe  to  each  and  all  of  said  lots  ajid  parcels  of  said  min- 
ing property  in  said  complaint  described,  save  and  except  said 
Weil  lode  raining  claim,  which  by  ^reement  of  the  said  par- 
ties to  said  sale  was  excepted  therefrom." 

It  was  also  admitted  these  deeds  were  filed  for  record  in 
the  ofBce  of  the  clerk  and  recoiiJer  of  Lake  county. 

Upon  these  pleadings  the  parties  thereafter  entered  into  a 
trial  before  a  jury  in  the  district  court.  At  the  trial,  just 
prior  to  the  conclusion  of  plaintiff's  tesUmony,  the  following 
admission  was  made  and  entered  of  record  by  counsel  in  open 
court: 

"  It  is  admitted  that  the  properties  described  in  the  com- 
plaint were  sold  to  Willard  R.  G-raen  by  the  defendants,  and 
the  deeds  to  said  propei-ty  were  duly  placed  of  record  with 
the  recorder  of  deeds  of  Lake  county,  Colorado." 

The  suit  up  to  this  time  had  proceeded  aa  an  ordinary  suit 
for  commissions,  hut  during  the  introduction  of  evidence  by 
the  defendants,  over  the  objection  of  plaintiff,  leave  to  file  an 
amended  answer  was  asked  and  obtained.  In  this  answer  all 
the  pai'ties  defending  united.  By  this  pleading  it  was  sought 
to  vary  the  issues  theretofore  joined  by  setting  up  a  contract 
entered  into  by  Green  with  the  defendants  covering  the  sale 
of  the  properties  described  in  the  complaint,  and  also  cert^n 
other  properties.  The  allegations  of  the  amended  pleading 
read  as  follows : 

"  And  these  defendants,  while  denying  the  existence  at  any 
time  of  said  pretended  contract,  or  that  plaintiff  did  at  any 
time,  in  pureuance  of  said  pretended  contract,  either  procure 
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or  produce  or  introduce  to  the  defendante  the  siud  Green,  fur- 
ther answering,  say  that  on  or  about  the  fifteenth  day  of  July, 
A.  D.  1888,  the  defendants  herein  did  enter  into  a  negotiation 
with  aaid  Wilhird  R.  Green  in  relation  to  the  purchase  by 
said  Green  of  the  mining  properties  of  the  said  defendants 
heretofore,  and  in  this  answer  described,  and  also  of  cerbiin 
oUier  mining  properties,  to  wit,  the  D.  H.  Moffat  lode,  the 
Maxey  lode,  seven  eighths  of  the  Christmas  lode,  seven  eighths 
of  the  Kokomo  lode,  which  properties  belonged  to  these  de- 
fendants and  one  Bradford  H.  Du  Boie,  and  did  continue,  from 
time  to  time,  said  negotiations  with  the  said  Gi'een  until  the 
third  day  of  August,  A.  D.  1888,  at  which  time  the  defend- 
ants herein,  together  with  said  Du  Bois,  did  enter  into  a  cer- 
tain contract  in  writing  with  said  Green  for  the  sale  of  said 
mining  properties,  in  said  complaint  described,  together  with 
the  properties  in  this  answer  specifically  set  forth,  to  which 
said  conti-act  of  August  3, 1888,  these  defendants  in  this  an- 
swer refer,  and  make  the  same  a  part  of  this  their  answer  to 
said  complaint. 

"  These  defendants  further  answering,  say  that  on  or  about 
the  twenty-ninth  day  of  September,  1888,  the  deeds  of  con- 
veyance mentioned  in  said  contract  of  August  3,  1888,  and 
therein  denominated  Parcel  One,  were,  pui-auant  to  the  terms 
of  said  contract  as  subsequently  modified  by  the  receipt  of 
one  hundred  thousand  dollars  instead  of  one  hundred  and 
fifty  thousand  dollars,  as  therein  provided  to  be  paid  within 
fifty  dajs  from  ite  date,  delivered  by  the  defendants  to  s^d 
Green  ;  and  furthermoi'e,  these  defendants  aver  that  the  deeds 
of  said  properties  mentioned  in  said  contract  of  Augusts,  1888, 
were  not  paid  for,  nor  taken  up  as  contemplated  by  said  con- 
tract, and  the  sale  of  said  properties  was  not  consummated 
as  therein  provided  for,  and  that  the  deeds  therein  mentioned, 
and  denominated  Pareel  Two,  were  never  taken  up  by  said 
Green,  and  that  no  sale  of  the  properties  mentioned  and  de- 
scribed in  said  contract  as  Parcel  Two  was  ever  consummated, 
owing  to  the  failure  of  said  Green  to  keep  and  perform  said 
contract  on  his  part." 
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In  other  respects  the  amended  answer  is  the  same  as  the 
originnls.  A  jury  trial  npon  the  issues  joined  resulted  in 
a  verdict  and  judgment  for  plnintiff.  The  defendants  ap- 
peal. 

Mr.  L.  S.  DixoK,  Messre.  Riddbll,  Starkweather  & 
DixoH,  and  Messrs.  Rogers  &  Cuthbbrt,  for  appellants. 

Mr.  Ralph  Talbot  and  Mr.  Joas  F.  Shae-roth,  for  ap- 
pellee. 

Chief  Justice  Hayt  delivered  the  opinion  of  the  court. 

The  court  instructed  the  jury  in  part  as  follows : 

"  In  other  woi-ds,  the  jury  are  instructed  that,  under  the 
pleadings  and  admi^ions  entered  of  recoi-d  in  this  case,  the 
sale  hy  the  defendants  of  the  mining  propertiea  desciibed  in 
the  complaint  to  the  said  Willard  K.  Green  is  an  admitted 
fact,  and  it  i-emains  for  you  to  determine  the  following  issues, 
affirmed  on  the  one  side  and  denied  on  tlie  other,  to  wit : 

"  JVi-rt,  Did  defendants  agree  with  plaintiff  to  give  plaiii- 
aS  fifteen  thousand  dollars,  if  plaintiff  should  procure  and 
introduce  to  the  defendants  a  pui-chaser  of  said  mining  prop- 
erties described  in  the  complaint  ? 

"  Second.  Did  plaintiff  procure  and  introduce  Willard  B. 
Green  as  a  purchaser  of  the  said  mining  properties  described 
in  the  complaint? 

"  Tftird,  Did  the  plaintiff  agi-ee  with  defendants  that  he 
was  to  receive  his  commissions  only  as  and  when  payment 
should  be  made  by  the  purchaser,  at  and  after  sale  to  the  pur- 
chaser, and  in  proportion  to  such  payments,  and  only  in  case 
such  payments  should  be  made  ?  " 

It  is  to  he  observed  that  in  giving  the  foregoing  instruc- 
tions the  court  treated  the  issues  originally  joined  as  not 
changed  hy  the  amended  answer,  and  this  is  assigned  for  ei^ 
ror.  Appellants  in  support  of  this  assignment  of  enor  say, 
"  The  amended  answer  alleged  •  •  •  that  the  plaintiff  un- 


jM,Googlc 


42  Haixace  t.  HmoELBY.  [Sept.  T., 

dertook  to  fiod  a  purohaaer  for  other  properties  than  those 
luentioned  in  the  complaint" 

We  are  unable  to  find  any  basis  whatsoever  for  this  con- 
tention, it  being  nowhere  alleged  that  plaintiff  did  undei'take 
to  fiod  a  purchaser  for  any  property  save  and  except  that  des- 
ignated in  the  complaint.  We  have  quoted  in  full  in  the  state- 
ment preceding  this  opinion  the  paragraphs  supposed  to  contaia 
such  allegation.  It  is  to  be  noticed  that  the  conti'act  set  up 
in  these  paragraphs  is  a  contract  between  the  purchaser, 
Willard  R.  Green,  and  these  defendants  as  the  owners  of  the 
property.  Nothing  is  charged  with  reference  to  the  plaintiff 
Hinckley  undertaking  to  find  a  purchaser  for  other  proper- 
ties. In  fact,  it  is  expressly  denied  that  he  either  introduced 
Green  to  the  defendants  or  had  any  connection  whateverwith 
the  sale  of  any  of  the  property  described  in  the  pleadings. 

The  evidence  shows  that  Green's  conti'act  with  the  defend- 
ants called  for  the  payment  by  him  of  $500,000  in  addition 
to  $15,000  thei-etofoi-e  paid.  By  their  agreement  with  plain- 
tiff he  was  to  have  a  commission  of  $15,000  for  procuring  a 
purchaser  for  the  properties  described  in  the  complaint.  The 
earning  of  this  commission  in  no  way  depended  upon  the  re- 
sult of  the  negotiations  for  the  sale  of  any  other  propci-ty. 

Just  prior  to  plaintiff's  closing  his  evidence  it  was  expressly 
admitted  by  counsel  that  the  properties  described  in  the  com- 
plaint were  sold  to  Willard  R.  Green  by  the  defendants. 

Under  these  circunwstances  the  issues  submitted  to  the  jury 
were  properly  explained  and  limited  by  the  instructions  given. 

The  evidence  upon  thefirst  and  second  of  these  issues  id 
80  clear  and  convincing  that  it  would  have  occasitmed  sur- 
piTse  if  the  jury  had  retiched  any  conclusion  other  than  one 
favorable  to  the  plaintiff.  In  pei'forming  his  conti'act  Hinck- 
ley is  shown  to  have  conducted  a  lengthy  correspondence 
with  I'cference  to  the  saleof  the  property,  and  to  have  incur- 
red considerable  expense  in  bringing  the  negotiations  to  a 
favorable  termination.  As  the  result  of  his  exertions,  extend- 
ing over  a  series  of  months,  he  brought  the  property  to  the 
attention  of  Willard  R.  Green  and  introduced  him  to  each. of 
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the  appellants.  They  being  unwilling  to  permit  plaintiff  in 
person  to  conduct  the  sale,  undertook  and  did  consummate  a 
contract  of  sale  with  Mr.  Green.  Upon  this  contract  the 
sum  of  3115,000  was  paid  by  the  purchaser,  and  the  balance 
of  the  purchase  price  arranged  satisfaotorily  to  the  ownei«. 
Deeds  to  the  property  were  accordingly  duly  executed  and 
delivered  to  the  purchaser  and  £led  of  record  in  the  proper 
county. 

It  is  shown  without  substantial  contradiction  that  the  de- 
fendants were  to  pay  the  sum  of  $30,000  to  plaintiff  Hinckley 
and  A.  T.  G-unnell,  upon  condition  that  they  separately  or 
leather  sboold  succeed  in  procuring  an  acceptable  purchaser, 
able  and  willing  to  buy  the  propei-ty.  It  is  tiue  there  is  some 
conflict  in  the  evidence  as  to  whether  such  contract  provided 
for  the  separate  payment  of  one  half  of  the  above  amount  to 
the  plaintiff.  That  such  was  the  contract  is  testified  to  by 
the  plaintiff  himself,  and  a  number  of  other  witnesses,  and, 
while  the  evidence  is  confiictJng  as  to  whether  this  was  a 
joint  or  several  eonti-act,  the  finding  of  the  jury  in  favor  of 
plaintiff  cannot  be  disturbed.  The  admitted  fact  that  par- 
tial payments  of  commissions  had  been  made  to  Hinckley  and 
6unnell  separately  no  doubt  had  great  weight  with  the  jury. 
It  is  ui^d  that  plaintiff  undei-  his  contract  onlj'  became  en- 
titled to  the  commission  pro  rata  in  proportion  to  the  amount 
actually  paid  by  the  purchaser.  This  issue  was  fairly  sub- 
mitted to  the  jury  under  proper  instructions  and  determined 
against  this  claim  of  defendants.  By  a  well  settled  rule  we 
are  precluded  from  reviewing  the  evidence  for  the  purpose 
of  deciding  upon  its  weight.  The  verdict  of  the  jury  is  eon- 
clusive  upon  this  review. 

In  perfecting  an'aogements  for  the  sale  of  these  properties, 
one  William  Holmes  assumed  to  act  as  agent  in  London  for 
the  appellants,  and  evidence  of  the  declarations  and  agree- 
ments of  such  agent  in  and  about  such  negotiations  were,  it 
is  said,  improperly  admitted,  for  the  reason  that  his  agency 
was  not  sufficiently  established.  This  claim  of  want  of  au- 
thority on  the  part  of  Holmes  is  overthrown  by  Uie  evidence. 
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The  witness  Gioen  testified  that  all  the  appellants  informed 
him  "  that  Mr,  Holmes  of  London  was  their  agent  and  that 
they  would  furnish  him  with  power  sufGcient  to  bridge  over 
any  question  that  might  further  arise,  as  they  now  wished  to 
complete  the  negotiations  that  were  pending."  It  is  also  in 
evidence  that  letters  wiitten  by  the  appellants  to  Holmes 
gave  him  full  authority  to  act  for  theui.  It  further  appears 
that  Holmes  was  given  express  authority  to  receive  the 
4100,000  in  lieu  of  «150,000,  as  originally  provided  by  the 
contract.  Telegrams  were  also  introduced  in  evidence  fiom 
one  or  more  of  the  appellants  representing  the  othera,  giving 
Holmes  full  authority  in  the  pi-emises.  Aftierwards  the  ap- 
pellants accepted  and  acted  upon  the  contract  as  modified  by 
Mr.  Holmes.  The  agency  of  Holmes  was  thus  sufficiently 
established  to  warrant  the  submission  of  his  declarations  to 
the  consideration  of  the  jury. 

It  is  quite  immaterial  whether  the  contract  between  ap- 
pellants and  Green  was  a  cotitmct  of  purchase,  or  merely  an 
option  to  purchase,  in  view  of  the  fact  that  a  sale  was  there- 
after in  fact  consummated  under  it.  Under  a  contract  such 
as  claimed  by  the  plaintiff  in  this  case,  the  broker  is  entitled 
to  his  commissions  when  it  is  shown  that  he  procured  and  !□• 
troduced  to  his  principals  a  purchaser  to  whom  a  sale  was  in 
fact  consummated,  even  though  such  purchaser  should  there- 
after fail  to  meet  all  deferred  payments.  Wraj/v.  Carpenter, 
16  Colo.  2T3. 

When  the  cause  first  reached  this  court  there  was  some 
question  with  reference  to  the  amount  of  interest  allowed  by 
the  district  court.  Appellee  now  offers  to  remit  the  sum  of 
$2,479.16  interest  fi'om  the  amount  of  the  judgment.  This 
being  the  excess  claimed  by  appellants,  all  controversy  in 
reference  thereto  is  eliminated  from  our  consideration.  The 
judgment  is  accordingly  reversed,  with  directions  to  the  dis- 
ti'ict  court  to  enter  a  judgment  nunc  pro  tunc  for  the  amount 
of  the  former  judgment,  less  $2,479.16,  appellee  to  pay  the 
costs  of  this  appeal. 

Meverted. 
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on  petition  for  keheasinq. 

Per  Curiam.  The  able  and  exhaustive  ai^umeat  pre- 
seoted  by  appellants  upnn  this  petition  for  a  i-ehearing  has 
induced  a  further  review  of  the  decision heietiifore  rendeied, 
and  the  pleadings  and  evidence  in  the  case.  As  a  result  of 
such  review,  we  are  fully  persuaded  that  the  judgment  of 
the  district  couit,  less  the  amount  directed  by  this  court  to 
be  deducted  as  interest,  is  not  only  fully  warranted  by  the 
pleadings  and  evidence,  but  that  it  does  substantial  justice 
between  the  parties. 

In  the  first  instance  it  was  insisted  that  the  allegata  and 
probata  do  not  coii-espond.  The  variance  relied  upon  by 
counsel  is  more  specifically  pointed  out  as  follows;  PlaintifF 
by  bis  complaint  alleges  that  he  was  to  procure  a  purchaser 
for  the  eight  properties  described  therein.  The  proof  shows 
that  plaintiff  procured  a  purchaser  for  seven  only  of  the 
properties,  therefore  he  cannot  recover  under  this  complaiut. 

Aside  from  the  admission  of  the  answer  as  to  the  sale  to 
Green,  we  again  call  attention  to  the  following  stipulation 
entered  into  at  the  trial :  "  It  is  admitted  that  the  properties 
described  in  the  complaint  were  sold  to  WillardR.  Green  by 
the  defendants,  and  the  deeds  to  said  property  were  duly 
placed  of  record  with  the  recorder  of  deeds  of  Lake  county, 
Colorado."  The  properties  described  in  the  complaint  to 
which  reference  is  made  in  this  stipulation  are,  without  doubt, 
the  eight  properties  for  which  plaintiff  under  his  contract 
undertook  to  procure  a  purchaser.  PlainttSs  in  error  argue 
that  as  by  the  stipulation  it  is  admitted  that  the  deeds  to  said 
properties  were  recorded  in  Lake  county,  while  as  a  matter 
of  fact  the  deed  to  one  of  the  properties  was  not  so  recorded, 
as  was  well  known  to  all  parties  at  the  time  of  the  trial,  it  is 
evident  that  the  stipulation  refera  to  seven  only  of  the  eight 
properties  described  in  the  complaint,  and  tiiat  as  a  matter 
of  fact  the  eighth  property  (the  Weil  lode)  was  not  sold.  In 
our  judgment  this  argument  is  overthrown  by  the  positive 
terms  of  the  stipulation. 
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It  is  unnecessary  to  follow  appellants  in  their  argument  bas- 
ed upon  the  statement  preceding  the  opinion  to  the  effect  that 
the  defendants  sought  by  the  amended  answer  to  change  the 
issues,  as  nothing  whatever  in  the  opinion  is  predicated  upon 
this  statement.  The  amended  answer  has  been  considered 
and  treated  by  the  court  throughout  as  a  pniper  pleading. 
By  so  doing,  we  must  not,  hoivever,  be  undeiBtood  as  sanc- 
tioning a  practice  which  permits  a  document  not  set  out  in 
the  complaint  to  be  made  a  part  of  an  answer  by  a  simple 
reference  thereto,  as  attempted  by  the  amended  answer. 

The  reference  in  the  former  opinion  to  parcels  one  and  two 
is  perhaps  not  strictly  accurate,  and  it  will  be  stricken  out ; 
otherwise,  such  opinion  is  adhered  to. 

Rehearing  denied. 


Home  Instjrahcb  Co.  et  al.,  Plaintiffs  in  Ebbob,  v. 
A.  T.  &  S.  F.  R.  R.  Co.,  Defendant  in  Error. 

1.  BlQHT  Jddouent,  Wbono  Rbahon. 

Where  from  a  review  o(  the  whole  record  It  clearly  ftppeatfl  that  tho 
Jadgment  rendered  \a  right,  it  will  not  be  reveraed  hj  the  appellat« 

court  on  the  sole  ground  that  some  erroneous  reaaon  for  the  deci- 
sion was  expressed  by  the  trial  coiiil:., 

3.    ASBIONMEHT  OF  CHOBS  IM  ACTION. 

A  cl^TD  foe  damfiges  to  property  may,  nnder  out  statute,  be  assigned 
BO  as  to  vest  in  the  assignee  the  right  of  action  in  his  own  name; 
the  general  rule  is  that  assignability  and  descendibility  go  hand  in 

3.  PAJtTIAL   ABSIONMENT. 

The  assignment  of  part  of  an  entire  demand  nlll  not  be  snsttdned  at 
law,  but  will  Im  upheld  in  equity,  where  the  demand  is  lor  some  cer- 
tain or  definite  fund  which  eqtilty  requires  shall  be  divided  accord- 
ing to  the  assignment. 

4.  ElJUITADLI  PLEAIHHQS. 

Under  our  practice,  legal  and  equitable  relief  may  be  had  In  the  Mune 
aoUou  as  the  nature  and  cause  of  the  action  may  reqtdre;  bu^  In 
order  that  equitable  relief  may  be  bad,  equitable  pleadings  most 

be  interposed. 

Error  to  the  District  Court  of  Arapahoe  CmuUy. 
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Action  by  The  Home  Insurance  Company  and  othefs, 
plaintiffii,  against  The  Atchison,  Topekii  &  Santa  Fe  Railroad 
Company,  defendant. 

The  complaint  alleges,  in  substance,  that  the  Arkansas  Val- 
ley Land  and  Cattle  Company  was  the  owner  of  370  tons  of 
hay  of  the  valne  of  $3,700,  stacked  upon  the  Holly  mnch  in 
Bent  county,  Colorado,  through  which  the  defendant  com- 
pany operates  its  line  of  railroad,  and  that  on  March  19, 1887, 
said  hay  was  consumed  by  fli-e  set  out  or  caused  by  the  oper- 
ation of  said  railroad.  It  further  alleges  that  the  cattle  com- 
pany on  July  7, 1887,  for  a  valuable  consideration  at^igned  to 
plaintiffs  its  claim  gainst  the  railroad  company  for  the  loss  of 
eaid  hay. 

The  answer  denies  that  the  fire  complained  of  was  caused 
by  the  operation  of  defendant's  railroad,  and  also  denies  the 
assignment  of  the  Cattle  Company's  claim  to  plaintiffs.  The 
answer  contains  a  special  defense,  to  the  effect  that  on  April  23, 
1887, 'defendant,  without  notice  of  any  claim  or  demand  of 
plaintiffs,  paid  the  Cattle  Company  the  sum  of  $600,  in  full 
satisfaction  of  all  losses  occaeiimed  by  iii-es  to  the  date  of 
said  payment;  and  that  in  consideration  of  such  payment 
the  Cattle  Company  did  in  writing  on  the  date  last  aforesaid 
release  and  forever  discharge  defendant  of  and  from  all  man- 
ner of  actions,  causes  of  actions,  suits,  claims  and  demands 
whatsoever,  in  law  or  equity,  etc. 

The  special  defense  was  traversed  by  the  replication  ;  and 
a  jury  was  impaneled  to  tiy  the  cause.  The  record  shows, 
iiUer  aUa,  the  following  proceedings : 

"  This  cause  having  heretofore  come  on  for  trial  before  this 
court,  and  a  jury,  and  at  the  close  of  the  testimony  on  both 
sides,  the  defendants  having  moved  that  the  jury  be  directed 
to  find  for  the  defendant,  and  by  consent  of  the  parties,  the 
jury  having  been  at  that  stage  of  the  cose  dismissed,  and  the 
cause  submitted  to  the  court,  and  the  court  having,  after 
hearing  a^rnments,  sustained  the  said  motion,  and  found  for 
the  defendant,  on  the  ground  that  the  plaintifTs  complaint 


jM,Googlc 


48  Home  Ins.  Co.  v.  Railroad  Co.     [Sept.  T., 

and  cause  of  action  were  not  sustained  by  the  evidence  ad- 
duced on  the  ti'iul,  the  assignment  of  several  portions  of  the 
alleged  claim  of  the  assignor  in  the  complaint  named  to  the 
said  several  plaintiffs  heiug  void,  and  not  proving  the  came 
of  actions  set  out  in  the  complaint." 

Motion  for  a  new  ti-ial  was  denied,  and  judgment  was  ren- 
dered for  defendant  on  the  finding  aforesaid.  To  reverse 
such  judgment  plnintiffs  bring  the  record  to  this  court  by 
writ  of  error. 

Messrs.  Wolcott  &  Vailb,  for  plaintiffs  in  error. 

Mr.  Charles  E.  GasT,  for  defendant  in  error. 

Mb.  Justice  Ellioitt  delivered  the  opinion  of  the  court. 

At  the  close  of  the  testimony,  hy  consent  of  parties,  the 
jury  was  discharged  and  the  cause  was  submitted  to  the 
court  to  pass  upon  and  decide  all  matters  of  fact,  as  well  as 
of  law,  under  the  issues  and  the  evidence,  the  same  as  if  no 
jury  had  been  impaneled.  The  court  found  in  favor  of  de- 
fendant. 

In  the  case  of  Wadgtoorth  v.  U.  P.  Ry.  Co.,  18  Colo.,  600, 
where  plaintiff  elected  to  stand  by  his  case  as  made  rather  than 
have  a  new  trial,  it  was  held,  after  verdict  by  the  jury,  that 
the  trial  court  was  justitied  in  dismissing  the  action  on  the 
ground  that  plaintiff  could  not,  in  any  event,  as  a  matter  of 
law,  recover  in  the  action. 

In  the  present  case,  as  in  the  Wadtworth  Case,  it  is  con- 
tended that,  as  the  j-eason  expressed  by  the  trial  court  in  con- 
nection with  its  finding  was  erroneous,  the  judgment  must  be 
reversed.  But  the  better  rule  undoubtedly  is  that  where, 
from  a  i-eview  of  the  whole  record,  it  clearly  appears  that  the 
judgment  rendered  is  right,  it  will  not  be  reversed  by  the 
appellate  court  on  the  sole  ground  that  some  erroneous  view 
or  reason  for  the  decision  was  expressed  by  the  trial  court. 
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2  ThoiDpeoD  on  Trials,  §  2404 ;  Bell  v.  Cunmv^ham,  81  N. 
C.83. 

The  statute  of  this  state,  making  railroad  companies  liable 
for  damages  by  fire  set  out  or  caused  by  the  operation  of  their 
trains,  has  been  held  constitutional,  and  declared  to  be  purely 
remedial  in  its  nature.  Gen.  Stats.  1888,  §  2798 ;  U.  P.  By. 
Co.  V.  De  Bmh,  12  Colo.  294 ;  see,  also,  Wadawortk  Case, 
tupra. 

That  an  entire  claim  for  damages  to  property  may,  under 
Btatutes  like  ours,  be  assigned  so  as  to  vest  in  the  assignee 
the  right  of  action  in  his  own  name,  is  well  estubliBhed  by  the 
current  of  authority.  The  general  rule  is,  that  assignability 
and  descendibility  go  hand  in  hand.  Under  our  system  of 
practice  it  is  not  material  whether  the  claim  be  assignable  at 
law  or  in  equity,  though,  as  will  hereafter  appear,  in  order  to 
recover  on  an  assignment  sustainable  iu  equity,  but  not  at  law, 
the  facts  showing  the  equitable  grounds  of  the  assignment 
must  be  set  foith  in  the  pleadings.  Rev.  Stats.  1868,  p.  682 ; 
Code,  §§  1, 8, 4 ;  Bliss  on  Code  Pleading,  §§  3-7,  38,  et  seq.  ; 
KdUy  V.  U.  P.  By.  Co.,  16  Colo.  455 ;  Am.  &  Eng.  Ency.  of 
Law,  title.  Assignments. 

The  complaint  shows  no  defeot  in  plaiutifb'  caose  of  action. 
But,  as  the  decision  of  the  lower  court  was  based  upon  the 
merits  of  the  controversy  as  disclosed  by  the  testimony,  the 
law  applicaHe  to  the  evidence  as  well  as  to  the  pleadings 
must  be  considered.  Upon  the  evidence  produced  difficult 
questions  arise.  The  evidence  shows  that  different  fires  oc- 
curred at  the  Holly  ranch  on  different  days.  Each  fire,  it 
appears,  was  set  out  or  caused  by  the  operation  of  defendant's 
line  of  railroad.  The  fire  which  burned  the  hay  described  in 
this  action  occurred  ou  March  19, 1887 ;  the  same  fire  also 
burned  certain  pasture  lands  and  fence  posta,  in  addition  to 
the  hay.  Other  fires  occurred  on  April  7, 1887,  and  burned 
lai^  areas  of  pastui-age,  and  also  certain  fencing  materials. 

In  April,  1887,  claims  were  presented  by  the  Cattle  Com- 
pany against  the  defendant  Railroad  Company  for  damages 
occasioned  by  these  fii'es.     The  claims  were  as  follows: 
Vol,  XIX — 4 
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EXHIBIT  1. 

"THE  ARKANSAS  VALLEY  LAND  AND  CATTLE 
COMPANY  (Limited). 

"Holly,  Colo.,  April  5th,  1887. 
"A.  T.  &S.  F.  R.  R.,  Dr. 

To  A.  V.  L.  &  C.  Co. 
200  acres  pastore  land  burnt  by  sparks  from  en- 
gine, Maroh  19, 1887,  at  50c.  per  acre   .         $100.00 
46  poata  at  18c 8.10 


9108.10 


Connty  of  Bent,      J 
State  of  Colorado.  1  ™" 

*'  U.  R.  Tillett,  being  first  duly  svom,  aaya  tbat  he  is  the 
legal  authorized  ^^nt  of  The  Arkansas  Valley  Land  and 
Cattle  Company,  and  that  the  above  claim  ia  just  and  true  to 
the  best  of  his  knowledge  and  belief,  and  furthermore  sayeth 
not. 

(Signed)  «  H.  R.  Tillett,  Supt. 

"  Sworn  and  subscribed  to  before  me,  this 

18th  day  of  April,  A.  D.  1887. 

(Signed)  "C.  D.  McPhbrson,  J.  P." 

EXHIBIT   2. 

"THE  ARJCANSAS  VALLEY  LAND  AND  CATTLE 
COMPANY  (Limited). 

"  Holly,  Colo.,  April  9, 1887. 
"A.  T.  &S.  F.  R.  R.  Co. 

To  a.  V.  L.  &  C.  Co. 
1000  acres  pasture  burnt  April  7,  at  50  c.       .      *500.00 
25  fence  posts  burnt  April  7,  at  18  c.         .         .         4.60 
The  above  is  west  of  station  and  north  of  track. 
200  acres  pasture  burnt  same  date  at  50  c.    .        100.00 
35  fence  posts  burnt  same  date  at  IS  c.      .        .      6.80 

North  of  track,  east  of  station  

t610.80 
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County  of  Bent,      \ 
State  of  Colonido.   (  ^" 

"  H.  R.  Tillett,  of  Holly,  in  the  county  aforeaaid,  being 
duly  sworn,  sayg  that  he  is  the  legal  authorized  agent  of  The 
Arkansas  Valley  Land  and  Cattle  Company,  and  that  the 
above  damage  was  done  by  Are  started  from  engines  belong- 
ing to  the  Atchison,  Topeka  &  Santa  Fe  Raili-oad,  and  that 
the  above  account  ia  just  and  true,  to  the  best  of  his  knowl- 
edge and  belief,  and  farther  says  not. 

(Signed)  "  H.  R.  Tillett,  Supt. 

"Sworn  to  this  9th  day  of  May,  A.  D.  1887, 

before  me. 

(Signed)  "  C.  L.  McPhekson,  J.  P." 

The  following  written  instrument  was  identified  as  gen- 
nine,  and  read  in  evidence  in  behalf  of  defendant: 

"  Atchison,  Topeka  and  Santa  Fe  Railroad  Company,  to 
Arkansas  Valley  Land  and  Cattle  Company. 

"  HoLLTS,  Colo.,  April  23, 1887. 

"  For  all  damages  by  reason  of  fires  set  by  locomotives  on 
the  A.  T.  &  S.  F.  near  HoUys,  to  this  date ;  and  in  full  sat- 
isfaction and  payment  for  all  losses  by  said  fires. 

"  Amount  claimed,  S718.90 ;  and  settled  in  full  for  $600. 

"ExaminedbyJ.  W.  W. 

"Correct,  C.  M.  L. 

"C.  M.  Rathbun,  Superintendent. 

"  Approved,  C.  M.  Foulks. 

*'  Approved,  H.  C  Clements,  Auditor. 

"Approved,  J.  F.  Goddard  (J.  N.  F.),  General  Marnier. 

*'  Received  of  the  Atchison,  Topeka  &  Santa  Fe  Railroad 
Company  six  hundred  dollars,  in  full  payment  of  the  above 
account.  In  consideration  of  the  payment  of  said  sum  of 
money,  I,  H.  R.  Tillett,  Superintendent  of  Hollys,  in  the 
county  of  Bent  and  state  of  Colorado,  hereby  remise,  release 
and  forever  discharge  the  company  of  and  from  all  manner 
of  actions,  causes  of  actions,  suits,  debts  and  sums  of  money, 
dnes,  claims  and  demands,  whatsoever,  in  law  or  eq^uity. 
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which  I  have  ever  had  or  now  have  i^inst  said  company, 
by  reason  of  any  matter,  cause  or  thing,  whatever,  whether 
the  name  arose  upon  coatract  or  upon  tort. 
'    "  In  testimony  whereof,  I  have  hereunto  aet  my  hand  this 
29th  day  of  April,  1887. 

(Signed)  "  H.  R.  TiLLBTT, 

"  Superintendent. 

"Witness,  C.  L.  McPhbrson," 

There  was  no  eiTor  in  the  refusal  of  the  court  to  allow 
plaintiffs  to  show  by  the  witness  Tillett  that  he  was  not,  and 
never  had  been,  an  otGcer  of  the  Cattle  Company.  It  was  a 
matter  of  no  importance  as  the  case  stood  when  such  offer 
was  made.  Tillett  had  already  testified  as  a  witness  for 
plaintiffs  to  his  capacity  as  superintendent  of  the  company's 
ranch  at  Hullys,  and  to  his  presentation  of  the  two  claims  in 
behalf  of  the  Cattle  Company ;  be  also  admitted  that  he  set- 
tled those  claims.  Technically  he  may  not  have  been  a  cor- 
porate officer  of  the  Cattle  Company  ;  and  yet  it  appears  that 
he  was  authorized  to  pi'eeent,  settle  and  collect  the  claims 
for  the  company,  as  he  had  assumed  to  do.  There  was  no 
offer  to  show  that  he  did  not  sign  the  receipt,  nor  that  he  did 
not  have  authority  so  to  do,  nor  that  the  Cattle  Company  did 
not  receive  the  payment  which  Tillett  receipted  for  an  its 
superintendent. 

A  careful  examination  of  the  evidence  shows  that  all  the 
fii-es  complained  of  occurred  before  the  settlement  between 
the  Cattle  Company  and  the  Railroad  Company.  The  claim 
of  the  Cattle  Company  for  the  loss  of  the  hay  was,  therefore, 
as  complete  at  the  date  of  that  settlement  as  it  ever  was. 
The  evidence  also  shows  that  the  Cattle  Company  by  its  su- 
perintendent in  charge  of  its  ranch  had  full  notice  of  the  de- 
struction of  the  hay  at  the  time  of  such  settlement ;  it  had  the 
same  notice  of  the  destruction  of  the  hay  as  of  the  pasturage 
and  fence  posts.  It  was  established  without  conti'oversy  by 
plaintiffs'  evidence  that  the  hay,  which  is  the  subject  of  this 
lawsuit,  and  certain  pasture  lands  and  certain  fence  posts 
were  burned  by  the  same  fii-e  at  the  same  time. 
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Superintendent  Tillett  testified  that  he  presented  the  claims 
to  the  Railroad  Company  for  the  pasturage  and  posts  that  . 
were  burnt ;  but  that  he  did  not  settle  anything  except  the 
items  of  the  loss  specified  in  the  two  accounts  marked  Exhib- 
its 1  and  2.  Thus,  the  Cattle  Company  undei-took  to  show 
that  it  had  settled  with  the  Railroad  Company  for  a  part  only 
of  an  entire  demand  occasioned  by  a  single  act — an  act  in  the 
nature  of  trespass  or  negligence,  actual,  constructive,  or  im- 
plied, as  the  case  may  be  classified  under  the  statute,  while 
it  reserved  its  claim  for  the  residue  of  the  loss  occasioned  by 
Uie  satne  act;  that  is,  it  undertook  to  show  a  settlement  for 
the  posts  and  pasturage,  but  a  reservation  of  the  claim  for 
the  bay,  though  all  those  articles  of  property  were  destroyed 
by  the  same  act. 

In  jurisdictions  where  law  and  equity  are  administered  by 
different  tribunals,  or  on  different  sides  of  the  same  tribunal, 
the  general  rule  is  that  the  assignment  of  part  of  an  entire 
demand  will  not  be  sustained  by  the  law  courts,  though  it 
will  be  upheld  by  the  equity  tribunals  whei-e  the  demand  is 
for  some  certain  or  definite  fund  which  equity  requires  should 
be  divided  according  to  the  assignment.  Under  our  present 
practice,  legal  and  equitable  relief  may  be  had  in  the  same 
action,  as  the  nature  and  cause  of  the  action  may  require ; 
Deverthelees,  in  order  that  equitable  relief  may  be  had,  equitr 
aide  pleadings  must  be  interposed ;  hence,  a  partial  assign- 
ment of  a  legal  demand  will  not  be  sustained  in  our  courts, 
unless  the  facts  showing  the  equitable  right  or  iiitei'est  upon 
which  the  partial  Hssignment  is  based  are  alleged  as  well  as 
praved. 

In  Exchange  Bank  v.  Ford,  7  Colo.  S20,  our  late  Chief 
Justice  Helm,  delivering  the  opinion  of  this  court,  clearly 
stated  the  distinction  to  be  observed  in  pleading  matters  of 
legal  and  equitable  cognizance  as  follows :  "  The  code  abol- 
iuhes/orwM  of  actions  merely,  including  the  difference  in  this 
respect  between  actions  at  law  and  suits  in  equity,  and  pro- 
vides a  single  method  of  pleading ;  it  does  not  undertake  to 
do  away  with  the  distinction  between  legal  and  equitable 
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caugea  of  kcUob  ;  it  does  not  reeoind  the  rule  that  the  allega- 
tiou  and  the  proof  must  correspoud,  nor  the  oonrelative  prin- 
ciple that  the  judgment  must  follow  the  pleadings.  To 
procure  standing  in  a  court  of  equity  and  obtain  equitable 
relief,  the  pleader  must  etill  state  an  equitable  cause  of  action 
or  defense."  The  same  doctrine  is  recognized  in  FiUmore  v. 
WelU,  10  Colo.  236;  Daniehm  v.  Chide,  11  Colo.  92;  and, 
also.  First  Nat.  Bank  v.  Wilbur,  16  Colo.  820. 

In  the  preseot  action  the  complaint  imply  alleges  that  the 
Cattle  Company's  claim  for  the  loss  of  the  hay  was  assigned 
to  plaintiffs  for  a  valuable  consideration ;  it  shows  an  assign- 
ment of  the  claim  to  them  jointly ;  it  does  not  allege  the  na- 
ture of  the  consideration,  nor  the  facto  and  circumstances  of 
the  transaction  in  detail  as  good  equity  pleading  requii-ea. 
Bliss  on  Code  PI.  §3.  The  evidence  offered,  as  we  have 
tieeu,  shows  that  the  loss  of  the  hay  was  a  part  only  of  the 
damages  resulting  from  a  single  cause  of  action,  to  wit,  the 
fire  set  out  by  defendant's  engines  on  March  igth.  The  cause 
of  action  was  the  fire ;  the  items  of  the  damages  were  the 
destructiou  of  the  posts,  the  pasturage  and  the  hay.  Thus, 
the  assignment  was  for  a  part  only  of  the  damages  arising 
from  a  single  cause  of  action.  More  than  this,  the  several 
articles  of  assignment  and  subrogation  produced  in  evidence 
show  an  assignment  of  the  damages  to  nine  different  inaui- 
ance  companies  (plaintiffs  in  this  action)  in  severalty ;  for 
example,  an  assignment  by  the  Cattle  Company  of  its  claim 
against  the  Raili-oad  Company  to  the  Home  Insurance  Com- 
pany to  the  extent  of  $264^^ ;  to  the  American  Insurance 
Company,  a  similar  assignment,  to  the  extent  of  $176-/,^; 
and  so  on,  aggregating  $2,960. 

Each  article  of  assignment  and  subrogation  recites  that  the 
Insurance  Company  therein  named  had  insured  the  hay  of 
the  Cattle  Company,  had  paid  a  specified  sum  on  account  of 
the  loss  of  the  hay,  and  that  said  company  was  by  Much  as- 
signment, to  the  extent  of  the  sum  so  paid,  authorized  to  sue 
for,  settle,  or  compromise  any  claim  which  the  Cattle  Com- 
pany had  against  any  party  liable  foi'  the  burning  or  destruo- 
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tion  of  the  hay,  thus  fullj  substituting  and  subrogating'  the 
InsQisuce  Company  to  all  the  rights  of  the  Cattle  Company 
Id  ths  premises. 

It  is  otged  by  counsel  that  plaintifEs'  cause  of  action  in 
supported  by  strong  equities.  If  so,  the  facts  showii^  such 
equities  should  have  been  pleaded,  thus  giving  defendant 
<^q>ortunity  to  controvert  thmn,  or  to  confess  them  and  save 
further  costs  in  the  action.  When  insured  property  is  de- 
stroyed by  the  carelessness  or  negligence  of  a  third  party,  it 
may  veil  be  said  that  an  insurance  company  liable  to  its  pol- 
icy holder  for  the  loss  should,  in  equity,  upon  making  pay- 
ment, be  subrogated  to  the  rights  of  the  insurer  against  the 
wrongdoer ;  but,  where  the  liability  exists  by  mere  force  of 
the  statute,  the  equity  of  the  insurance  company  m  not  nec- 
essarily very  strong,  and  in  some  instances  it  may  be  very 
slight,  or  have  no  existence  at  aU.  The  statute  makes  the 
railroad  company  liable  unconditionally  irrespective  of  any 
negligence  on  its  part.  The  statute  is  upheld  as  a  statute 
of  indemnity — a  remedial  statute  whereby  the  oumer  may 
recover  for  the  loss  of  bis  property.  The  statute  iii  bised 
upon  the  consideration  that  the  railroad  company  is,  by  special 
franchise,  allowed  to  operate  its  trains  for  profit  by  the  dan- 
gerous ^ency  of  steam,  and  that  in  so  doing  it  exposes 
property  owned  by  othera  situate  upon  the  line  of  its  road 
to  unusual  hazards ;  hence,  as  between  the  railroad  company 
and  such  property  owners  the  statute  makes  the  company 
liable  for  the  damages  caused  by  fire  from  its  engines. 

Bat  can  it  be  maintained  that  the  insurance  company  oc- 
cupies the  same  position  as  the  owner  whose  property  is  thus 
exposed,  it  may  be,  without  his  consent?  The  insurance 
company  voluntarily  goes  upon  the  line  of  the  railroad,  and 
insures  property  exposed  to  such  extraordinary  danger;  the 
insurance  is  granted  for  premiums  presumably  commensurate 
with  the  extraordinary  hazard.  The  insurance  company, 
as  well  as  the  railroad  company,  pursues  its  busioess  for  a 
profit.  Insurance  is  granted  for  a  consideration  against  fires 
caused  by  the  operation  of  tbe  railroad^  as  well  as  against 


jM,Googlc 


56  Home  Ins.  Co.  t.  Railroad  Co.    [Sept.  T., 

(iree  otherwise  caused.  How,  ^en,  can  it  be  said  that  the 
insoranoe  company  has  a  strong  equitable  claim  to  reimbarae- 
ment  from  the  railroad  company  for  losses  occasioned  by  fires 
from  its  trains,  especially  in  a  case  where  the  fire  has  occurred 
without  any  fault  or  negligence  of  the  railroad  company — a 
purely  accidental  fire? 

In  the  present  case  the  complaint  does  not  allege  that  the 
railroad  company  was  guilty  of  any  negligence  in  causing  the 
fire  which  destroyed  the  Cattle  Company's  hay  ;  nor  does  it 
allege  that  plaintiffs  obtained  the  assignments  of  the  Cattle 
Company's  claim  in  consideration  of  their  insurance  and  pay- 
ment for  the  property  destroyed,  nor  does  it  allege  any  other 
equitable  matter  to  uphold  a  partial  assignment. 

The  evidence  shows  that  the  Railroad  Company  bad,  with- 
out notice  of  any  insurance,  payment,  assignment  or  subro- 
gation on  the  part  of  plaintiffs,  settled  and  paid  the  Cattle 
Company  at  least  a  part  of  the  damages  occasioned  by  the 
same  fire  which  destroyed  the  hay  ;  the  defendant  company 
had  taken  a  receipt  in  full  satisfaction  of  all  claims  and  de- 
mands occasioned  by  the  fire  complained  of.  Such  settle- 
ment was  had  with  an  agent  of  the  Cattle  Company,  who  had 
full  knowledge  of  all  the  facts  and  circumstances  of  the  case ; 
there  was  no  evidence  of  mistake  or  fraud  in  the  procure- 
ment of  the  receipt;  and  such  settlement  and  payment 
appear  to  have  taken  place  before  the  assignments  to  the 
insurance  companies  were  executed. 

The  objections  to  a  lecoveiy  by  plaintiffs  as  contended  for 
by  counsel  may  be  summarized  as  follows : 

That  a  claim  for  unliquidated  damages  growing  out  of  a 
single  cause  of  action  cannot  be  split  up  into  two  or  more 
claims  so  ae  to  make  a  party  liable  to  two  or  more  actions 
without  his  consent,  unless  some  equitable  consideration 
lequires  such  a  division  of  the  damages  ;  and  that  in  the  ab- 
sence of  such  consent  or  equitable  consideration,  the  settle- 
ment and  discharge  of  a  portion  of  such  a  claim  is  a  dischai^ 
of  the  whole. 

That  the  receipt  giveu  by  the  Cattle  Company  in  disoharge 
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of  its  clAims  agftiost  the  Rttilroad  Company  was  in  the  nature 
of  a  ooutract  and  operated  as  a  release  ;  and  that  parol  evi- 
dence WKS  not  admissible  to  change  or  vary  the  terms  of  such 
instrument,  except  upon  evidence  showing  that  the  same  was 
procured  by  mistake  or  fi'aud,  and  that  there  was  no  evidence 
of  mistake  or  fraud. 

That  the  receipt  given  by  the  Cattle  Company  to  the  Rail- 
road Company  was  upon  its  face  of  such  a  nature  that  the 
Cattle  Company  could  no  longer  have  maintained  any  action 
against  the  Railroad  Company  for  the  loss  of  the  hay ;  that  a 
parly  cannot  by  assignment  acquire  rights  superior  to  those 
possessed  by  the  assignor  at  the  time  of  making  the  assign- 
ment; and  that  the  same  principle  applies  to  subrogation. 

In  short,  that  the  articles  of  assignment. and  subrogation 
were  invalid,  because  at  the  time  of  their  execution  the  Cat- 
tle Company  no  longer  had  any  claim  against  the  Railrond 
Company.  Sheldon  on  Subrogation,  §  6  ;  1  Greenleaf's  Ev. 
§  275 :  QvXdager  v.  Rockwell^  14  Colo,  459 ;  Ooon  v.  Knap'p^ 
8  N.  Y.  402 ;  Traak  v.  Hartford  ^  New  Haven  R.  R.  Oo.,  2 
Allen,  881 ;  Brovm  v.  Brooks,  7  Jones  (N.  C.)  93  ;  Illi.  Cent. 
R.  R.  Co.  V.  WelcK  52  Ills.  183 ;  Batdorf  v.  Albert,  57  Pa. 
St.  61. 

We  do  not  decide  that  the  receipt,  considering  its  apparent 
connection  with  exhitnts  1  arid  2,  could  not  be  explained  so 
as  to  show  that  it  was  not  intended  to  include  the  claim  of 
damages  for  the  bay ;  nor  do  we  hold  that  a  paH  of  an  entire 
demand  for  unliquidated  damf^^  growing  out  of  a  single  act 
or  transaction,  such  as  was  disclosed  by  the  evidence,  cannot, 
in  equity,  be  transferred,  so  as  to  vest  a  right  of  action  in  the 
transferee.  Our  conclusion  is,  however,  that  the  only  relief 
to  which  plaintiffs  in  this  action  are  entitled  is,  in  its  nature, 
equitable,  and  that,  in  order  to  recover,  the  facts  showing 
such  equities  must  have  been  pleaded,  in  substance,  as  equity 
pleading  requires.  See  Hxchange  Bank  v.  Ford,  and  other 
oases  above  cited.  Since  the  faots  showing  such  equities 
were  not  in  any  manner  pleaded,  the  evidence  did  not  corres- 
pond to  the  aPegations,  and  was  not  sufficient  to  sustain  the 
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issue  on  the  pait  of  plaintiffs ;  it  follows  that  the  deciisioa  of 
Uie  trial  court  upon  the  law  and  the  facta  must  be  upheld. 
The  judgment  of  the  district  court  la  accordingly  affirmed. 

Affirmed. 


In  rb  Priority  op  Legislative  Appbopriations. 

1.  COlTBTmiTIOMAL   LAW. 

A  o&relesa  coDBtruQUoD  and  application  of  the  constitutional  provialoD 
relating  to  responaeB  to  executive  quesUoDB  might  lead  to  the  ex 
parte  adjudication  of  priTate  rights  by  means  of  a  leglslatiTe  oi 
executive  question,  without  giving  the  party  interested  his  day  in 

2.  Saub. 

To  some  ext«nt  the  answers  of  the  oonrt  to  legisIatiTe  and  ezecatlre 
questions  are  given  the  force  and  effect  of  Judicial  precedents. 

3.  S.VMB— ExoBSSiVB  AppBopaiATioss. 

Appropriations  in  excess  of  the  limits  prescribed  in  the  cousUtntloil 
are  absolutely  void;  If,  however,  the  appropriation  made  by  tlie 
ninth  general  assembly  exceeded  the  estimated  revenues  for  the 
years  1S93  and  18M,  as  all  cannot  be  paid,  a  question  of  preference 
between  cU^mants  la  Involved  that  cannot  be  determined  in  ttUa 
proceeding. 

4.  Fbaoticb — Adtamciko  Causbb. 

If  public  interests  require  it,  a  cause  may  be  advanced  and  a  speedy 
determination  had,  both  in  the  trial  court  and  upon  appeal,  should 
an  appeal  be  talcen. 

Original  Proceeding. 

The  opinion  w^a  rendei-ed  in  response  to  the  following 
communication  from  the  governor: 

"EXECUTIVE  DEPAETMENT — STATE   OF  COLORADO. 

"Sept.  19. 1893 
"To  the  Honorable  Supreme  Court  of  thii  State  of  Coloradn. 

"Whereas:  Difference  of  opinion  exisla  in  the  executive 
department  as  to  the  matters  hereinafter  stated,  and 

"  Whereat :  Great  doubt  exists  as  to  the  proper  duties  of 
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the  goveruor,  auditor  and  other  officei's  of  said  department 
in  the  premises,  and 

"  Whereat ;  B;  reason  of  such  doubt  and  differences  of 
opinion  suits  have  been  and  are  constantly  being  brought 
against  the  auditor  on  special  acts  of  the  legislature,  but  such 
special  proceedings  do  not  enable  the  auditor  to  properly 
decide  as  to  bis  proper  course  of  proceeding  generally,  and 

"  Whereas :  Said  Huits  involve  the  state  and  its  officei's,  as 
well  as  private  persons,  in  long  litigation  and  much  expense 
and  trouble,  whereby  the  state  is  injured  in  its  name,  ci-edit 
and  resources,  and 

** Whereas:  The  laws  relating  to  such  matters  are  much 
confused  and  a  correct  rule  of  proceeding  of  great  public 
importance. 

"Now,  Therefore,  I,  Davis  H.Waite,  Governor  of  the  State 
of  Colorado,  do  certify  that  the  questions  submitted  are  im- 
portant and  arise  upon  a  solemn  occasion.  I  request  there- 
fore, the  opinion  of  the  honorable  court  in  answer  to  the  fol- 
lowing questions,  viz. : 

"WhereM:  The  ninth  general  assembly  of  the  state  of 
Colorado  passed  the  following  bills  without  emergency  clause, 
creating  new  offices  and  making  appropriations  for  the  same : 

"  House  bill  No.  120 — An  act  to  regulate  the  manufacture 
and  sale  of  oleomat^rine,  etc.,  page  351  Session  Laws  of 
Colorado,  1893. 

"Senate  bill  No.  173 — An  act  to  create  a  state  board  of 
health  and  define  its  powers,  duties,  etc.,  page  397  Session 
Laws  of  Colorado,  1898. 

>■  Before  the  bills  became  a  law  owing  to  the  absence  of 
the  emergency  clause,  the  total  amount  appropriated  by  the 
legislature  for  the  fiscal  years  1893  and  1894  for  the  neces- 
sary expenses  of  the  executive,  legislative  and  judicial  de- 
partments, state  institutions  and  relief  of  sundry  parties 
exceeded  the  estimated  revenue  for  the  fiscal  years  1S93  and 
1894. 

"  1.  Should  the  bills  above  mentioned  take  precedence  over 
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other  appropriations  of  prior  date  other  than  appropriations 
for  legi:ilative,  executive  and  jadioial  departments  ? 

"  2.  Do  the  offices  created  by  said  bills  belong  to  the  ezeca- 
tive  department  of  the  state  within  the  meaning  of  the  con- 
GtJtution  and  In  re  Appropriation!,  IS  Colorado,  316? 

"8.  On  the  failureof  the  legislature  to  make  any  appropria- 
tion for  the  salaiy  of  any  state  official,  can  the  auditor  of 
state  issue  to  said  officer  a  certificate  of  indebtedness  or  war- 
rant for  salary  due,  and  especially  when  such  issue  would  be 
in  excess  of  the  revenue  or  the  constitutional  limit,  and  if 
the  sum  of  all  its  salaries  exceeds  the  revenue  for  a  paitieu- 
lar  year,  in  what  order  and  on  what  basis  shall  warrants  or 
certificates  of  indebtedness  be  issued  foi-  such  salaries ;  and 
in  this  connection,  is  there  any  distinction  between  offices 
established  by  the  constitution  and  those  established  by 
sutute? 

"4.  Can  the  auditor  of  state  draw  waitants  or  certificates 
of  indebtedness  for  salaries  created  in  said  bills,  notwithstand- 
ing the  fact  that  such  issue  would  exceed  the  revenues  of 
the  fiscal  year  wherein  such  warrants  or  certificates  of  indebt- 
edness were  issued? 

*'  Respectfully  submitted, 

"Davis  H.  Waite, 

"  Governor  of  Colorado." 

Mr.  Eugene  Enolet,  attorney  general,  and  Mr.  H.  Rid- 
DELL,  discussed  the  questions  presented. 

Chief  Justice  Hayt  delivered  the  opinion  of  the  court. 

The  preamble  to  the  questions  submitted  by  his  excellen- 
cy, the  governor,  advises  lis  among  other  things  that  suits 
involving  the  matters  embraced  in  the  foregoing  interroga- 
tories, "  have  been  and  are  constantly  being  brought  against 
the  auditor,"  etc.  Although  we  ai'e  not  informed  by  the 
communication  by  whom  such  suits  have  been  instituted,  or 
what  has  created  in  the  mind  of  the  executive  an  apprehen- 


n,g,t,7rJM,COOglC 


1898.]  Lbgislative  Appropbiatiohs.  61 

gion  that  other  suits  may  be  brought,  it  is  loatiifest  from  the 
communicatioD  that  private  lights  are  involved.  Moreover 
it  was  admitted  by  counsel  at  the  oval  argument  with  which 
we  were  favored,  that  apwards  of  a  half  niiUion  dollars  in 
claims  against  the  state  held  by  private  parties  may  be  affect- 
ed should  answers  be  returned  to  the  questions  submitted, 
and  we  cannot  ignore  the  fact  that  a  test  catie  is  now  pending 
iti  the  district  coui't  of  Arapahoe  county,  wherein  the  holders 
of  a  part  at  least  of  such  claims  are  seeking  to  have  the  same 
adjudicated. 

Under  these  circumstances  the  impropriety  of  formulating 
in  this  prooeediug  a  general  rule  to  govern  the  auditor  in  the 
future,  is  manifest.  All  the  reasons  that  can  be  marshaled 
in  support  of  such  a  general  I'ule  for  the  guidance  of  the 
present  auditor  of  state  and  his  successors  in  office,  were 
equally  an  applicable  at  the  time  his  predecessors  in  office 
acted,  either  favorably,  or  unfavorably,  upon  like  claims. 
The  announcement  of  any  rule  in  this  ^  parte  proceeding, 
at  variance  with  the  prior  practice,  would  be  quite  certain  to 
invite,  rather  than  discourage  litigation. 

It  is  a  fundamental  light  of  all  parties  having  claims 
gainst  the  stale  to  have  such  claims,  if  contested,  determin- 
ed in  the  ordinary  course  of  judicial  proceedings.  In  obe- 
dience to  this  universally  acknowledged  principle  our  state 
constitution  declares,  "No  paity  shall  be  deprived  of  life, 
liberty,  or  property,  without  due  process  of  law."  Art.  2, 
sec.  25.  Speaking  uf  this  provision  in  connection  with  the 
one  requiring  the  court  to  give  its  opinion  in  answer  to  exec- 
utive and  legislative  questions  upon  solemn  occasions,  this 
court  has  said,  "  But  there  cannot  be  due  process  of  law  un- 
less the  party  to  be  affected  has  his  day  in  court.  Yet,  a 
careless  constimction  and  application  of  this  constitutional 
provision  might  lead  to  the  ex  parte  adjudication  of  private 
rights  by  means  of  a  legislative  or  executive  question,  with- 
out giving  the  party  interested  a  day  or  voice  in  court,  in 
re  Sittrict  Attomeyt,  12  Colo.  ^Q.  And  agtun  in  the  same 
case,  p.  470,  "  This  conBtderation  greatly  reinforces  the  prop- 
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ositiOD  that  it  coald  not  have  been  the  purpose  of  those  who 
framed  the  amendment  to  permit  such  ex  parte  adjudications 
by  means  of  executive  or  legfielative  queBtions."  In  another 
CBse  it  is  said :  "  It  could  not  have  been  the  intenUon  to  an- 
thorize  au  ex  part*  adjudication  of  individual  of  corporate 
rights  by  means  of  a  legislative  or  executive  question ;  par- 
ties must  still  adjudicate  their  rights  in  the  ordinarj'  and 
regular  course  of  judicial  pi-oceeding."  In  re  Irrigation^  9 
Colo.  621. 

Only  a  few  states  of  the  entire  Union  have  at  present  pro- 
visions analogous  to  the  one  under  which  these  questions 
have  been  propounded,  and  Colorado  has  gone  further  than 
any  other  state,  inasmuch  hb  by  our  constitution  questions 
are  to  be  propounded  to,  and  answers  returned  by,  the  court, 
instead  of  the  justices,  as  elsewhere,  and  published  in  con* 
nection  with  other  decisions,  thus  giving  such  answers  to 
some  extent  the  force  and  effect  of  judicial  precedents.  In 
re  IHstrict  Attorneys,  supra. 

The  questions  submitted  assume  that  the  aggregate  of 
appropriations  made  by  the  ninth  general  assembly  exceed 
the  limits  prescribed  by  section  6,  article  X  of  the  Constitu- 
tion. It  is  well  settled  by  previous  decisions  of  this  court 
that  all  such  excessive  appropriations  are  absolutely  void.  In 
fact,  the  constitution  contains  such  plain  and  explicit  inhi- 
bitions against  the  state  being  burdened  with  debts  thus 
created,  as  to  leave  no  room  for  construction.  If,  however, 
the  appropriations  do  in  fiict  exceed  the  estimated  revenues 
for  the  years  1893  and  1894,  as  all  cannot  be  paid,  a  question 
of  preference  between  claimants  is  involved  that  cannot  be 
determined  in  this  proceeding.  In  re  Appropriatioru,  13 
Colo.  816  ;  In  re  District  Attomeya,  supra. 

Should  the  auditor  illegally  decline  to  issue  warrants  for 
the  salary  of  the  stato  dairy  commissioner,  or  refuse  to  audit 
and  allow  claims  arising  under  the  act  entitled,  "  An  act  to 
ci-eate  a  stato  board  of  health  and  define  its  powers,  duties," 
ete.,  the  courts  are  open  to  the  aggrieved  parties  to  have 
such  action  reviewed  in  a  proper  proceeding.     And  if  the 
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public  iotereste  require  it  the  cause  may  be  advanced  and  a 
Bpeedy  determination  had,  both  in  the  trial  court,  and  apon 
appe^  Bhould  an  appeal  be  taken.  But  for  ns  to  undertake 
to  determine  such  conflicting  claims  in  answer  to  an  execu- 
tive question  would  be  to  overrule  prior  decisions  of  this 
court,  and  ignore  a  constitutional  guai'anty  dow  universally 
leoogoized. 

It  has  been  suggested  that  the  embarraasment  under  which 
the  auditor  is  now  laboring  gi-owa  out  oi  the  improper  reoog- 
oition  of  an  appropriation  prior  in  point  of  time  to  any  of 
t^ose  referred  to  in  the  coram  uuication.  As  to  whether  this 
sn^estioD  attributes  the  trouble  to  the  proper  source,  we 
are  not  prepared  to  say.  The  matter  is  alluded  to  for  the 
sole  purpose  of  shovring  tlie  futility  of  undertaking  to  solve 
the  difficulty  in  this  proceeding. 

lu  view  of  the  forgoing,  we  cannot  with  propriety  further 
answer  the  questions  propounded. 
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L  ExBOunvK  Qd«8TI0HB— How  Pbopoitxdxd. 

When  the  opinion  of  the  court  is  requested  oonoeming  the  oonatitntloD- 
alltj  of  B  biQ,  or  act  of  the  leglslAtnre,  the  consideration  of  the 
court  mnst  be  directed  to  the  specific  providona  of  the  constitn' 
tion  npon  which  a  construction  la  desired. 

2.  CoMBTrrDTifnrAi,  Law. 

The  rtntnte  lelatlDg  to  State  Canal  No.  1,  providing  that  the  expenses 
of  oonstmction  are  to  be  met  In  part  by  oertlfloates  of  IndebtednesB, 
payable  only  out  of  funds  received  for  carrli^e  of  water,  or  In  pay- 
ment of  lauds,  and  providing  against  any  indebtedness  being  In- 
enn«d  against  the  state,  is  not  In  conflict  with  the  const! tntional 
prorialons  fixing  a  limltaUon  upon  state  Indebtedness. 

8.  Statutobt  CoMsTRucnoH, 

The  Qairiage  of  water  for  the  payment  of  which  these  oertifloates  are  to 
be  Tecrivable  is  confined  to  water  carried  through  this  canal. 

4.  CoHSTrnmoRAi.  Law. 

Funds  derived  from  the  sale  of  lands  granted  to  the  state  are  to  be  held 
In  trust  for  the  use  and  benefit  of  the  lespeotlva  objects  for  which 
such  gtants  were  made. 
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6.  Ihtbbkaj,  iHPROTEu&irrs. 

Canala  end  rcBervoirs  withiD  the  state  are  laternal  ImptoTementa  with- 
in the  Tseaulng  of  the  act  of  congresB,  but  the  Internal  improve- 
ment  fund  can  be  made  available  In  the  oonstruotion  tbereof  only 
hy  ao  expreRB  appropriation. 

6.  CouaxiTiJTiosAi.  Law. 

The  act  relating  to  the  state  canal,  in  bo  far  as  tt  provides  for  the  pay- 
ment of  lands  pnrchaHed  from  the  state  b;  cei-tifleates  of  Indebted- 
ness issued  for  the  construction  of  the  canal,  is  unconstitutional  and 

7.  Sams — State  Boabd  of  Land  Coumibsionebs. 

The  oonBtitution  having  vested  In  the  state  board  of  land  commisslonen 
the  control  and  disposition  of  the  public  lands  ol  the  state  under 
such  regulations  as  ittaj  be  prescribed  by  law,  the  legislature  is 
without  power  to  give  to  a  body  of  its  own  creation  authority  to 
exercise  such  powers  conjointly  witli  such  board. 

8.  Saus — Statute. 

An  entire  statute  does  not  necessarily  fall  altliough  some  of  its  pro- 
visions be  unconstitutional. 

Original  Proceeding. 

The  opinion  of  the  coui-t  was  rendered  in  response  to  in- 
terrogfttories  Bubmitted  by  Lieutenant  Governor  Nichols,  as 
acting  governor.  The  questioDs  relate  to  the  constitution- 
ality of  an  act  of  the  last  general  assembly  entitled,  '^  An  act 
creating  a  board  of  control  for  the  completion  and  oonstruc* 
tion  of  State  Canal  No.  1,"  etc. 

The  inception  of  the  legislation  with  jeference  to  State 
Canal  No.  1  dates  back  to  an  act  to  be  found  in  the  Session 
LaAvs  of  1889,  page  285.  This  act  provides  that  for  the  pur- 
pose  of  reclaiming  by  irrigation  state  and  other  lands,  and 
for  the  purpose  of  furnishing  work  for  the  convicts  confined 
in  the  state  penitentiary,  the  board  of  commiasionei-s  of  the 
state  penitentiary  is  authorized  to  locate,  acquire  and  con- 
struct in  the  name  and  for  the  use  of  the  state  of  Colorado, 
ditches,  canals,  reservoirs  and  feedere,  for  irrigating  and  do- 
mestic purposes,  and  for  that  purpose  may  use  the  labor  of 
persons  confined  or  that  may  be  conftned  as  convicts  in  the 
state  penitentiary  at  Canon  City.  Section  two  provides  that 
the  state  engineer,  under  the  direction  of  the  board,  shall 
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locate  sach  ditch  or  oanal  of  sufficient  capacity  to  cover  fifty 
tbousand  acres  of  good  arable  land  between  Canon  City  and 
Pueblo.  This  act  made  an  appropriation  from  the  general 
revenne  of  (10,000  for  the  purpose  of  locating,  and  paying 
for  powder,  fuse,  tools,  teams  and  materials  used  in  the  con- 
struction of  said  ditches,  etc.,  and  it  authorized  the  board  to 
receive  subscriptions  and  advancementti  from  persons  owning 
land  along  the  line  of  said  ditch,  for  the  purpose  of  aiding  in 
its  construction. 

Some  progress  seems  to  have  been  made  under  this  act  of 
1889,  and  in  the  year  1891  the  legislature  made  a  further 
appropriation  of  9>50,000  for  the  purpose  of  continuing  tbe 
construction  of  the  canal.    This  act  provided  that, — 

"  The  said  sum  shall  be  used  for  the  purchase  of  materials, 
tools  and  explosives,  and  the  employment  of  extra  overseei-s, 
and  guards  required  in  the  construction  of  said  canal,  and 
for  the  more  definite  and  economical  location  of  the  line  of 
the  same,  and  for  no  other  purpose."     Acts  of  1891,  p.  335, 

Further  legislation  was  had  upon  the  subject  at  the  last 
session.  By  an  act  approved  April  8,  1893,  the  sum  of 
C40,000  was  appropriated  out  of  the  general  fund,  for  the 
purpose  of  continuing  the  construction  of  said  canal,  and  by 
»a  act  approved  nine  days  thereafter,  to  wit,  on  April  17, 
1898,  a  state  board  of  control  was  created  for  the  purpose 
of  completing  the  construction  of  the  canal  and  i-eservoii-s 
connected  therewith,  etc.  This  act  requires  tbe  state  engi- 
neer to  prepare  plans  and  specifications  for  the  conati'uction 
and  completion  of  said  canal  and  reservoirs  connected  there- 
with. In  this  act  it  is  provided  that  public  advertisement 
for  bids  shall  be  made. 

The  board  of  control  is  autboi-ized  to  enter  into  contracts 
for  the  completion  of  said  canal  and  reservoii-s,  the  contracts 
to  be  prepared  by  tbe  attorney  generaL  This  act  provides 
that  payment  for  the  material  and  labor  furnished  and  per- 
formed in  and  about  tbe  construction  and  completion  of  the 
canal  shall  be  made  by  means  of  certificates  of  indebtedness 
to  be  issued  by  tbe  auditor  of  utete.  These  certificates  are 
Vol.  xis— 6 
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made  to  bear  five  per  cent  interest,  and  to  be  issued  in  lien 
of  immediate  money  compensation  for  materials  and  labor 
furnished.  It  is  provided  that  such  certificates  of  indebted- 
ness shall  be  countersigned  by  the  treasurer  and  approved 
by  the  governor,  and  that  the  same  when  so  issued  **  may  be 
accepted  by  the  state  in  payment  for  the  carriage  of  water 
or  in  payment  for  lands,  and  the  same  shall  not  in  any  event 
become  a  claim  against  the  atat«,  except  as  to  said  fund  ao  to 
be  received." 

The  act  further  provides,  "  The  state  board  of  land  com- 
roissionei-s  in  order  to  facilitate  the  construction  of  said  canal 
and  reservoirs  may,  in  conjunction  with  the  board  of  con- 
trol, advertise  and  offer  for  sale  at  not  less  than  minimum 
piice,  every  alternate  quarter  section  of  the  state  and  school 
lands  lying  under  the  said  oaual." 

It  is  also  provided  that  the  certificates  when  issued  may 
be  received  in  lien  of  money  for  the  lawful  and  reasonable 
charges  for  the  carrii^  of  water  by  said  canal,  or  for  perpet- 
ual water  rights  thereunder.  In  aocordance  with  this  latter 
act  the  board  of  control  advertised  for  bids  for  the  construc- 
tion of  said  State  Canal  No.  1,  but  has  not  yet  let  the  con- 
tract for  the  same.  The  estimated  additional  cost  of  suoh 
canal  is  about  one  million  dollars. 

Mr.  EuasyB  Ekgley,  attorney  general,  and  Mr.  H.  RlD- 
DBLL,  discussed  the  questioas  presented. 

Chief  Jttbticb  Hatt  delivered  the  opinion  of  the  court. 

The  questions  submitted  for  our  considei-ation  are  so  gen- 
eral in  character  as  to  leave  the  court  in  doubt  as  to  the  par- 
ticulnr  provittioii  or  provisions  of  the  constitution  in  the  light 
of  which  Acting-Governor  Nichok  wishes  an  investigation  to 
be  conducted.  While  this  department  will  be  found  ready 
and  willing  at  all  times  to  co-operate  with  and  furnish  to  Hie 
executive  such  assistance  as  it  may  be  able,  to  facilitate  the 
discharge  of  the  public  business,  yet  the  court  again  takes 
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the  liberty  of  calling  attention  to  the  necessity  of  dir'ecting 
consideration  to  the  specific  provisions  of  the  constitution 
upon  which  a  construction  ia  desired,  when  the  inquiry  con- 
cerns the  constitutionality  of  a  bill,  or  an  act  of  the  legisla- 
tare.  In  re  Irrigation,  9  Colo.  620 ;  In  re  Houxe  Bill  No.  165, 
15  Colo.  593  ;  In  re  Loan  of  School  Fund,  18  Colo.  195. 

We  have  been  tuded  in  the  present  instance  by  brief  ai^u- 
ments  from  the  attorney  general  and  H.  Riddell,  Esq.,  of 
the  Denver  bar.  We  shall  limit  oar  reply  to  the  constitu- 
tional provisions  called  to  our  attention  in  such  ai^uments. 
The  expenses  of  construction  of  the  canal  in  question  are  to 
be  met  in  part  by  ceiidticates  of  indebtedness.  Both  princi- 
pal and  interest  of  these  certificates  are  only  to  be  paid  out 
of  funds  received  for  the  carriage  of  water,  or  in  payment  for 
lands.  The  act  expi-essly  provides  against  any  indebtedness 
being  incurred  on  the  part  of  the  state,  and  therefore  is  not 
in  conflict  with  the  constitutional  pi-ovisions  heretofoi-e  con- 
sidered by  this  court  fixing  a  limitation  upon  state  indebted- 
ness.   See,  In  re  Appropriations,  13  Colo.  316. 

By  the  teims  of  the  act  the  certificates  authorized  may, 
when  issued,  be  "  accepted  by  the  state  in  payment  for  the 
carriage  of  water  or  in  payment  for  lands."  As  the  state  has 
not  undertaken  the  construction  or  management  of  any  ditch 
other  than  the  one  mentioned  in  the  act,  the  carriage  of  water 
for  which  the  certificates  are  to  be  receivable  must  neoesfiarily 
be  confined  to  water  carried  by  this  ditch,  at  least  for  the 
present.  The  same  limitation  does  not,  however,  apply  to 
the  payment  for  lands.  No  restriction  as  to  the  location  of 
such  lands  is  to  be  found  in  the  act.  Only  a  small  portion 
of  the  large  bodies  of  land  owned  by  the  state  are  situate  in 
pmximity  to  the  route  of  the  proposed  ditch.  This  fact  was 
well  known  to  the  legislature,  and  in  the  absence  of  any  ex- 
press limitation  we  conclude  that  it  was  the  intention  to  make 
the  certificates  receivable  in  payment  for  lands  purchased  from 
the  state,  without  regard  to  the  location  of  such  lands. 

Is  the  legislature  empowered  to  authorize  the  acceptance 
of  such  certificates  in  payment  for  lands  of  the  state  ?    Out- 
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side  of  a  few  small  tracts  of  land  used  for  specilic  purposest 
the  only  knds  owned  by  the  state  were  received  as  donations 
fi-om  the  ^neral  government  for  specific  purposes,  such  as 
schools,  public  buildings,  etc.  See,  seo^.  T,  8,  9  and  10,  En> 
abling  Act.  The  framers  of  our  constitution  with  conscien- 
tious regard  for  tlie  terms  of  the  gift,  inserted  the  following 
provision  in  that  instrument : 

"  The  general  assembly  shall,  at  the  earliest  practicable 
period,  provide  by  law  that  the  several  grantu  of  land  made 
by  congress  to  the  state  shall  be  judiciously  located  and  care- 
fully preserved  and  held  in  trust  subject  to  disposal,  for  the 
use  and  benefit  of  the  respective  objects  for  which  said  grants 
of  land  were  made."  Sec.  10,  Art.  IX.  Constitution.  No 
question  with  reference  to  the  disposal  of  the  internal  im- 
provement fund  is  involved  in  any  of  the  interrogatories  pro- 
pounded, or  by  the  terms  of  this  act.  Such  fund,  while 
properly  applicable  to  the  conatructioir  of  a  system  of  canals 
and  reservoits  within  the  state,  at  the  discretion  of  the  leg- 
islature, can  only  be  made  available  by  an  express  appropri- 
ation. Int.  Imp.  Fund,  12  Colo.  285;  In  re  Int.  Imp.,  18 
Colo.  317. 

No  argument  is  required  to  show  that  the  payment  for 
lands  purchased  from  the  state  by  certificates  issued  for  the 
construction  of  this  ditch,  as  provided  by  the  act  before  us, 
would  necessarily  result  in  diverting  these  lands  and  the 
proceeds  thereof  from  the  use  and  benefit  of  the  respective 
objects  for  which  the  grants  were  made.  We  therefora  ^^ree 
with  the  attorney  general  and  with  Mr.  Kiddell,  that  the  act 
under  consideration  is  unconstitutional  and  void,  in  so  fai'  as  it 
authorizes  the  state  to  accept  the  certificates  issued  in  pay- 
ment for  state  lands. 

A  further  provision  of  the  act  under  consideration  reads 
as  follows : 

u  •  •  •  -pijg  sUtte  board  of  laud  commissioneiv,  in  order  to 
facilitate  the  construction  of  said  caoal  and  reservoirs,  may 
in  conjunction  with  the  board  of  control,  advertise  and  offer 
for  sale  at  not  less  than  minimum  price,  every  alternate 
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quarter  section  of  the  state  and  school  lands  lying  under  the 
said  canal.*' 

Inasmuch  tw  the  foregoing  directly  embraces  the  school 
lands  in  its  provieions,  attention  is  called  to  the  following 
section  of  tlie  state  constitution  in  addition  to  the  one  pre- 
vioosly  cited. 

"The  public  school  fund  of  the  state  shall  forever  remain 
inviolate  and  intact;  the  interest  thereon  only  shnU  be  ex- 
pended in  the  maintenance  of  the  schools  of  the  state,  and 
shall  be  distributed  amongst  the  several  counties  and  school 
districts  of  the  state,  in  such  manner  as  may  be  prescribed  by 
law.  No  pait  of  this  fund,  principal  or  interest,  shall  ever 
be  tmnsfeiTed  to  any  other  fund,  or  used  or  appropriated  ex- 
cept as  herein  provided.  The  state  treasurer  shall  be  the 
custodian  of  this  fund,  and  the  same  shall  be  securely  and 
profitably  invested  as  may  be  by  law  directed.  The  state 
shall  supply  all  losses  thei'eof  that  may  in  any  manner  occur." 
Sec.  3,  art.  IX,  State  Constitution. 

Tias  section  was  recently  considered  by  the  court  in  an- 
swering a  question  submitted  by  the  state  senate.  As  the 
views  of  the  court  were  quite  fully  expressed  at  that  time, 
we  refer  to  the  opinion  then  rendered  without  further  com- 
ment,    in  re  Loan  of  School  Fund,  supra. 

But  this  is  not  the  only  constitutional  objection  to  this 
portion  of  the  act.  By  its  terms  the  board  of  control  is  au- 
thorized to  act  in  conjunction  with  the  state  boai-d  of  land 
commissioners  in  the  sale  of  cei-tain  of  the  public  lands  of  the 
state,  while  the  constitution  in  express  terms  lodges  in  the 
state  board  of  land  commissioners  the  "  control  and  disposi- 
tion of  the  public  lands  of  the  state  under  such  regulations 
as  may  be  prescribed  by  law."     Sec.  9,  art.  IX. 

By  the  act  under  cousideratiun  the  legislature  is  attempt- 
ing to  give  to  a  body  of  its  own  creation  authority  to  exer- 
cise, conjointly  with  the  state  board  of  land  commissioners, 
powers  vested  absolutely  in  the  latter  by  the  fundamental 
law  of  the  state.  This  provision  of  the  constitution  was  un- 
der coDsidetation  1^  this  court  quite  recently  in  answering 
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questions  propounded  by  the  executive  relating  to  the  leas- 
ing of  state  lands.  It  was  then  decided  that,  "  the  provixion 
'  under  such  regulations  as  may  be  prescribed  by  l»w,'  means 
such  retisonable  rules  as  may  be  prescribed  from  time  to  time 
by  the  legislative  department  of  the  government."  In  re 
Leasing  of  State  Lands,  18  Colo.  S59.  And,  although  the 
court  was  unanimously  of  the  opinion  that  the  limitation  of 
the  term  of  leases  of  state  land,  as  provided  by  the  act  of 
1887,  should  be  upheld  as  a  reasonable  regulation,  it  was  said : 

*'  It  is  not  t<>  be  inferred  from  this  that  all  legislation  upon 
the  subject  would  be  binding  upon  the  state  board.  Should 
the  legislatui'e,  under  guise  of  regulations,  attempt  to  take 
away  all  power  of  disposition  of  the  state  lands  from  the  state 
board,  or  should  laws  be  enacted  for  the  manifest  purpose  of 
favoring  other  than  the  highest  bidder,  such  acts  would  be 
manifestly  in  violation  of  the  constitution  and  void." 

If  the  legislature  may  require  the  state  board  of  land  com- 
missioners to  act  in  conjunction  with  the  board  of  control  of 
State  Canal  No.  1,  in  disposing  of  the  lands  under  that  canal, 
it  may  likewise  create  other  boards  to  act  in  like  manner  in 
other  instances,  and  thereby  entirely  destroy  the  independ- 
ence of  the  board  created  by  the  constitution.  The  provision 
is  in  no  sense  such  a  regulation  as  that  contemplated  by  the 
constitution,  and  cannot  be  upheld. 

Although  pai'ts  of  the  act  are  unquestionably  in  conflict 
with  the  constitution,  the  entire  statute  does  not  necessarily 
fail  for  this  reason.  The  act  is  to  expedite  the  completion 
of  a  canal,  the  construction  of  which  had  theretofore  received 
the  sanction  of  three  successive  legislatures,  including  the 
<me  passing  the  measure  under  review.  A  legislative  intent 
to  complete  the  work  inaugurated  could  not  well  be  more 
manifest.  This  intent  in  no  measure  rests  upon  the  objec- 
tionable provisions.  The  act  provides  for  the  i-fsuance  of 
certificates  in  lieu  of  cash,  and  although  the  certificates  can- 
not be  accepted  in  payment  for  the  public  lands  sold  by  the 
state,  they  may  be  accepted  in  lieu  of  money  for  chargeu  for 
the  carriage  of  water  in  said  canal,  or  for  perpetual  water 
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rights  thereunder,  as  provided  by  aec.  14  of  the  act.     Tripp 
a  al.  V.  Overoeker  et  at.,  7  Colo.  72. 

As  fkt  present  advised  we  are  aware  of  no  constitutional 
objectaon  to  the  issuance  of  certificates  limited  as  aforesaid. 


Chicago,  Rock  Island  and  Pacific  Railway  Company, 
Plaintiff  in  Error,  v.  Larsen,  Dbfbindant  rcf  Error. 

1.  EvtDBHCB— Opinions. 

nie  opiniona  of  fanuera  on  matt«rs  In  issue  wtklch  are  peculiarly  within 
tbdr  knowledge,  such  u  the  value  of  land,  crops,  stock  or  serrioes, 
and  damage  done  thereto,  are  admisdble  in  evidence. 

2.  EVISBHCB. 

When  the  qnestion  propounded  Ib  as  to  the  market  value  of  cert^n 
piopertf,  an  answer  showing  what  it  Is  worth  to  the  witnees  Is  not 
responsive,  and  may  he  stricken  out  on  motion,  but  its  admiesibili^ 
cannot  b«  raised  for  tJie  first  time  in  a  court  of  review. 

Error  to  the  CourUy  Court  of  Kit  Camon  County. 

Action  for  damages  occasioned,  as  it  is  claimed,  by  fires  set 
out  by  locomotive  of  plaintiff  in  error.  The  action  was  in- 
stituted before  a  justice  of  the  peace.  The  tiinl  before  the 
justice  resulted  in  a  judgment  for  plaintiff.  Afterwards  up- 
on appeal  to  the  county  court  plaintiff  again  recovered  judg- 
ment ;  this  time  for  $80.00.  The  railway  company  brings  the 
case  here  by  writ  of  error, 

Mr.  A.  E.  Pattison,  Mr.  E.  E.  Whitted,  Mr.  J.  E.  Dol- 
man and  Mr.  Wm.  Haksison,  for  plaintiff  io  error. 

Mr.  S.  K.  King,  Mr.  J.  W.  Davis,  Mr.  J.  W.  Clements, 
Mr.  T.  J.  Edwards  and  Mr.  C.  L.  DlCKBBBOH,  for  defend- 
ant in  erroi-. 

Chief  Justice  Hayt  delivered  the  opinion  of  the  court. 
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Plaintiff  in  error  has  filed  in  this  court  seventeen  assign- 
ments of  error.  These  assignments  were  all  abandoned,  how- 
ever, upon  oral  ailment,  except  those  relating  to  evidence 
of  the  value  of  the  grass  destroyed  by  the  fire.  It  is  con- 
tended that  the  only  evidence  of  damages  i-eceived  at  the  trial 
was  incompetant  and  insufficient  to  support  the  judgment. 
An  examination  of  the  record  discloses  that  thi-ee  witnesses 
testified  with  reference  to  these  damages.  The  Bivt  of  these 
witnesses  was  the  plaintiff  Larsen.  This  witness,  after  testi- 
fying to  the  setting  out  of  the  fires  ti-om  the  defendant's  en- 
gine, was  asked  the  following  questions : 

"  Q.  What  is  your  occupation,  Mr.  Larsen?  A.  Fanning. 
Q.  State  the  number  of  stock  you  keep — cattle  and  horseu. 
A.  Three  horses  and  three  colts."  In  answer  to  other  ques- 
tions the  witness  stated  that  the  fire  burned  over  at  least 
eighty  acres  of  his  grass  land ;  that  this  land  was  covered 
with  grass  known  as  buffalo  grass,  and  that  its  chief  value 
was  for  herding  and  grazing  purposes.  "Q.  You  may  state 
the  value  per  acre  of  this  grass,  Mi'.  Larsen.  Objected  to 
and  objection  overruled.  Q.  State  the  value,  Mr.  Larsen. 
A.  The  grass  was  worth  one  dollar  to  me." 

Mr.  Leo  Tbomann  testified  that  he  was  a  fai-iner  by  occu- 
pation, and  had  been  farming  in  the  neighborhood  of  the  fii-e 
for  three  yeai-s  and  over;  that  he  was  acquainted  with  plain- 
tiff's land  and  visited  it  about  the  time  of  the  fiie.  He  gave 
it  as  his  opinion  that  the  grass  burned  up  was  reasonably 
worth  about  fl.50  per  acre,  and  that  over  eighty  acres  had 
been  burned  over. 

The  remaining  witness  upon  the  question  of  value  was 
Mr.  Thomas  McCarty,  who  said  he  resided  about  four  miles  . 
from  Larsen's  claim,  and  that  he  was  familiar  with  the  hit* 
ter'sland.  "Q.  What  is  your  occupation  ?  A.  At  that  time 
I  was  section  foreman.  Q.  What  is  your  occupation  now  ? 
A.  I  am  on  my  chum  now.  Q.  Did  you  have  land  at  that 
time  ?  A.  Yes,  sir.  Q.  Were  you  residing  on  your  land  at 
that  time  ?  A.  Yes,  sir.  Q.  What  kind  of  grass  was  grow- 
ing upon  this  land,  if  you  kuow?    A.  Buffalo  and  blue  stem. 
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Q.  State  if  you  are  acquainted  with  the  value  of  grass  of  this 
same  kind  and  quality  in  your  neighborhood." 

To  this  latter  question  an  objeotion  was  made,  and  sustain- 
ed by  the  court.  Witness  then  testified  that  he  was  the 
owner  of  nine  head  of  horses  and  nine  head  of  cattle,  and 
grazed  this  stock  in  the  vicinity  of  plaintifTs  land. 

"  Q.  You  may  stete  what  such  grass  as  this  burned  is 
worth  per  acre  for  the  purpose  of  pasturing  and  keeping 
stock.  Objected  to  and  objection  overruled.  A.  I  judge  it 
was  worth  $1.25  per  acre.  Q.  What  is  it  worth  in  your 
opinion  ?    A.  I  think  it  is  worth  $1.25  per  acre." 

In  reference  to  the  evidence  of  Laraen,  it  is  to  be  observed 
that  he  was  a  farmer  by  occupation  and  the  plaintlfF  in  the 
action.  From  other  competent  evidence  it  is  shown  that  be 
was  living  at  the  time  upon  his  ranch,  a  part  of  which  was 
damaged  by  the  fire,  and  that  be  had  resided  there  foi-  four 
yean  immediately  preceding  the  time  of  the  trial.  In  this 
state  of  the  record  he  must  be  held  qualified  to  give  an  opin- 
ion as  to  the  value  of  the  grass  destroyed.  It  ts  well  settled 
that  opinions  of  farmers  on  matters  in  issue  which  are  pe- 
culiarly within  the  knowledge  of  pereons  of  their  occupation 
are  admissible. 

Mr.  LawBOQ  in  his  work  on  Expert  and  Opinion  Evidence, 
p.  16,  says :  "  The  opinions  of  farmers  concerning  the  value 
of  land,  crops,  stock  or  services,  and  the  damages  done  there- 
to, are  admissible."  See  also,  Tovmsend  v.  Brundage,  4  Hun, 
264 ;   WdOace  v.  Finah,  24  Mich.  255. 

It  follows  from  what  has  been  said  that  the  objection  In 
the  question  propounded  to  Laraen  was  properly  overruled. 
And  although  the  answer  might  have  been  stricken  out,  up- 
on motion,  for  the  reason  that  the  witness  stated  the  value 
to  him,  instead  of  aoswering  the  question  propounded,  the 
attention  of  the  trial  court  was  in  no  way  called  to  this  de- 
parture by  a  motion  to  stiike  out,  or  otherwise,  and  it  cannot 
be  raised  for  the  first  time  in  this  court. 

Aside  from  the  amount  of  plaintiff's  damage,  the  liability 
of  appellant  is  folly  established.     The  company  elected  to 
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submit  the  issues  upon  the  evidence  introduced  hy  pluntiff 
aad  offered  no  evidence  to  overthrow  the  case  as  thus  made, 
and,  as  we  have  stated,  now  ask  for  a  reversal  solely  upon  the 
alleged  failure  of  proof  of  damages.  While  the  competency 
of  the  witnesses  as  to  the  amount  of  damagea  is  not  as  fully 
estahlished  as  good  pmctice  requires  in  contested  cases,  we 
are  cleai'ly  of  the  opinion  that  the  evidence  is  sufficient  prima 
fade  to  support  a  recovery.  If  the  judgment  rested  upon 
conflicting  evidence,  plaintiff  in  error's  claim  for  reversal 
would  rest  upon  stronger  ground.  It  is  for  the  lowest  esti- 
mate placed  upon  plaintiff's  damages,  and  we  see  no  reason 
for  interfering  with  the  result.  A  careful  examination  of 
all  the  evidence  convinces  us  that  the  judgment  does  sub- 
stantial justice  between  t)ie  parties,  and  it  will  therefore  be 
affirmed. 

Affirmed, 


1 


I  ^   Tjj  Hallaok,  Appellant,  v.  Lopt,  Adu'b,  Appbllbb. 

rrs  74 

^^?*i  1.    AUTHOBITY  OF  ATTORNBTB. 

out  42tI  An  attorney  by  virtue  ot  hts  retainer  ma;  do  eveiything  fairly  pertaining 

1 19      74  to  the  proBecutioD  of  Iii«  client's  cause;  but  an  agreement  to  sur- 

f^     ^  render  or  compromise  any  BubHtantial  right  of  his  client  is  beyond 

Us     1M.  the  scope  of  his  employment,  and  is  not  binding  without  ezpresa 

authority. 

2.  NoMsurr— JuDOMEKT  upon  MEarrs. 

A  Judgment  of  nonsuit  or  mere  dlsmitaal,  is  no  bar  to  another  aotion 
tor  the  same  cause;  but  a  judgment  upon  the  merits  is  linal  and 
conclusive  upon  tha  parties  unless  suspended  or  set  aside  by  aome 
proper  proceeding. 

3.  Rbtbaxit — Peubonai.  CoHSBtrr. 

It  Is  Improper  to  entei'  a  retraxit,  or  a  judgment  in  tlie  nature  of  a  re- 
traxit and  having  the  eBect  of  a  Judgment  upon  the  merits,  wiUioot 
the  personal  consent  of  the  pliUndff  In  the  aotjou. 

4.  iMPEACBUIiNT  OF  JUDOUBNT. 

Where  a  judgment  is  pleaded  In  bar  of  an  action,  a  reply  setting  forth 
facte  showing  that  the  judgment  was  fraudulently  obtained  is  a  suf- 
floieut  replication  to  the  plea,  under  the  practice  of  this  state. 
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g.  acthobitt  of  attobitkya,  ondbb  godk. 

Cbftpter  10  of  the  Code  does  not  enlarge  the  power  of  attomej^ ;  It  does 
Dot  authorize  an  attorney  to  dlsmlBB  hU  clieDt's  action,  without  hte 
knowledge  or  oonaent,  so  ae  to  forever  bar  a  recovery  for  the  same 


Appeal  from  the  IXa^ct  Court  of  Arapahoe  County 

Action  l)y  administrator  to  recover  money  alleged  to  have 
been  wrongfully  withheld  from  his  intestate  by  reason  of  fraud 
and  mistake  iit  aettlemeut  of  accounts. 

STATEMENT  OP  CASE. 

Hans  P.  Loft,  aa  ndminitttrator  of  Alexander  Hansen,  was 
plaintiff  below,  and  Erastos  F.  Hallaok  was  defendant.  The 
pleadings  upon  which  the  cause  was  tried,  so  far  as  the  same 
are  uecessai'y  to  an  understanding  of  the  opinion,  are  in  sub- 
stance as  follows : 

COMPLAINT. 

Pluntiff  pleads  that  Hanseo  died  November  28, 1888 ;  that 
on  December  8, 1888,  Loft  was  duly  appointed  and  qualified 
as  administrator  de  bonit  non  of  Hansen's  estate ;  and  has 
ever  since  continued  to  act  in  such  capacity. 

That  on  January  16, 1888,  Hansen  and  defendant  Hallack 
had  an  accounting  of  certain  extended  dealings  and  loug  ac- 
counts theretofore  standing  between  them,  whereby,  as  was 
then  supposed  by  said  Hansen,  all  said  dealings  and  accounts 
were  finally  settled,  the  defendant  therein  giving  to  the  said 
Hansen  a  receipt  in  full  of  all  demands  he  had  against  him ; 
but  plaintiff  alleges  that  in  the  linal  account  rendered  by  tbe 
defendant  then  and  there  to  the  said  Hansen  several  mistakes 
occarred  against  the  said  Hansen,  whereby  the  said  Hansen 
suffered  damf^  in  the  sum  of  $2,182.04. 

That  the  said  defendant  in  his  account  to  the  said  Hansen, 
on  July  16,  1887,  charged  him  as  follows: 

"  Pay  roll  for  June,         ....  J2,044.35 
Pd.  Dreyfuss,          ....  75.00 

A.  Brown,  pay  roll 51.79  " 

And  that  in  the  defendant's  account,  rendered  to  the  said 
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Hansen  on  September  19,  1887,  he  charged  the  aaid  Hansen 
with  the  same  items,  nod  that  on  January  10, 1887,  Hansen 
obtained  $10.90  from  defendant  to  pay  expenses  of  a  witness 
for  the  defendant  in  a  certain  suit  then  pending  in  the  United 
States  court  at  Denver,  and  which  the  said  Hansen  then  and 
there  paid  out  for  the  use  of  defendant,  and  that  defendant 
afterwards  charged  said  sum  against  him  in  the  accounts  be- 
tween them  wherein  said  accounting  was  had. 

That  Hansen  did  not,  at  the  date  of  said  accounting,  know 
of  said  mistakes,  etc. ;  and  that  on  June  1, 1888,  said  Han- 
sen demanded  the  payment  of  said  sum  of  money,  but  de- 
fendant refused  and  still  refuses  to  pay  the  same  or  any  part 
thereof. 

"  Wherefore  plaintiff  demands  judgment,"  etc. 
ANSWER. 

"  That  onand  prior  to  the  18th  day  of  September,  A.  D.  1889, 
there  was  pending  in  this  court  a  certain  cause  wherein  the 
plaintiff  herein  was  plaintiff,  and  the  defendant  herein  was 
defendant,  which  cause  is  numbered  9929  of  the  records  of 
this  court;  and  wherein  this  plaintiff  set  up  the  iden^cal 
cause  of  action  that  is  set  up  in  this  cause,  and  in  almost  the 
identical  words  of  the  complaint  filed  herein,  as  by  the  I'ec- 
ords  of  said  suit  now  remaining  in  the  said  district  court 
more  fully  appears. 

"  And  thi»  defendant  »ay» :  That  the  parties  in  this  and  the 
said  former  suit  are  the  same  and  are  not  other  or  different 
persons,  and  that  the  said  former  suit  was,  until  the  said  18th 
day  of  September,  A.  D.  1889,  pending  in  this  court,  and 
that  on  the  date  last  aforesaid  the  same  wot  fully  settled  by 
and  between  the  plaintiff  herein  and  the  defendant  herein  and 
dismi$ged  at  plaintiff's  costs,  and  said  dismissal  entered  of  rec- 
ord, as  per  stipulation  of  the  parties  then  and  there  made  and 
entered  into  ;  and  that  there  was  no  reservation  in  said  stip- 
ulation of  dismissal  on  behalf  of  the  plaintiff  in  any  manner, 
and  this  defendant  says  that  all  the  matters  and  things  in- 
volved in  the  said  former  action,  and  in  this  action,  have  been 
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fvUy  fettled  hy  and  between  the  partiet  herein,  and  judgment 
rendered  thei'eon  in  said  cause  9929.  •  •  * 

•'  Wherefore,  defendant  demands  judgment,"  etc. 

BBFLIOATION. 

The  replication,  among  other  things,  contained  the  follow- 
ing in  snfaetance :  Plaintiff  admits  the  pendency  of  cause 
No.  9929,  and  that  the  parties  and  cause  of  action  therein 
were  the  eame  as  in  this  action ;  but  denies  that  on  Septem- 
ber 18, 1889,  or  at  any  other  time,  the  said  action  numbered 
9929,  referred  to  in  said  answer  was  fully  or  at  all  settled, 
by  or  between  the  plaintiff  and  defendant  herein,  or  that  the 
same  was,  by  the  plaintiff,  or  by  any  one  authorized  by  him, 
on  said  day,  or  at  any  other  time  settled  in  full  or  at  all  or 
dismissed  at  plaintiff's  costs,  or  that  said  pretended  dismissal 
was  entered  of  record  as  per  the  stipulation  of  the  plaintiff, 
or  of  any  one  authorized  or  empowered  by  him  or  with  any 
authorily  so  to  do.  That  said  pretended  settlement  and  stip- 
ulation were  made,  if  at  all,  without  the  knowledge  or  con- 
sent of  the  plaintiff  and  without  any  authority  from  him  or 
from  the  probate  court  of  Arapahoe  county,  or  from  any 
other  source,  and  were  and  are  wholly  unauthorized,  illegal 
aud  void  as  to  this  plaintiff. 

That  said  pretended  settlement  and  stipulation  purport  to 
have  been  made  and  were  made  and  entered  into,  if  at  all, 
by  Samuel  E.  Browne,  of  the  law  firm  of  Browne  &  Putnam, 
of  which  the  said  Browne  is  a  member,  which  said  firm  was, 
at  the  time,  the  attorneys  of  i-ecord  of  the  plaintiff  in  said 
action,  numbered  9929,  iu  said  court.  But  that  the  said 
Browne  was  not,  at  the  time,  nor  was  the  said  &'m  of  Browne 
St  Pntnam  on  September  18,  1889,  or  at  any  other  time,  au- 
thorized, instructed  or  empowered,  by  the  plaintiff  or  by  the 
probate  court  of  Arapahoe  county,  nor  had  they,  or  either 
of  them  any  authority  or  right  to  make  the  said  pretended 
or  any  settlement,  of  said  action,  ov  to  enter  into  the  said 
pretended  or  any  stipulation  with  said  defendant,  or  in  pur- 
suance thereof,  or  otherwise,  to  enter,  or  cause  to  be  entered 
therein,  an  order  of  dismissal  in  said  action ;  but  that  the 
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action  of  said  Browne  &  Putnam,  and  of  each  and  every  of 
them,  was  without  the  knowledge  or  consent  of  the  plaintiff 
and  unauthorized  by  him  or  the  said  prohate  court  of  Ara- 
pahoe county,  and  beyond  the  scope  of  their  and  each  of 
their  authority  as  the  attorneys  of  the  plaintiff,  and  that  the 
plaintiff  was  not,  at  the  time  of  the  alleged  settlement  in- 
formed by  the  said  Browne  &  Putnam,  or  either  of  them,  of 
the  same,  nor  has  he  ever  been  informed  by  them,  or  either 
of  them,  of  the  teims  thereof. 

THE  TRIAL. 

At  the  opening  of  the  trial  defendant  by  his  counsel  fois 
mally  announced  that  he  had  determined  to  rely  entirely  up- 
on his  plea  of  former  judgment  as  a  bar  to  the  action ;  and 
that  he  admitted  the  error  of  Jl2,182.04,  as  stated  in  the  com- 
plaint. Thus,  plaintiff's  original  cause  of  action  was  fully 
admitted,  and  the  burden  of  proof  was  upon  defendant  to 
sustain  his  plea  of  former  judgment,  or  res  Judicata. 

The  complaint,  answer,  stipulation,  and  judgment  in  the 
former  case  (No.  9929)  were  offered  in  evidence  in  behalf  of 
defendant  in  support  of  his  plea  of  res  jvdieata.  The  com- 
plaint corresponds  to  defendant's  plea;  the  answer  was  a 
general  denial.  The  stipulation  after  the  title  of  the  action 
was  as  follows : 

"  The  above  entitled  action  is  settled  and  hereby  ia  dis- 
missed at  the  unpaid  costs  of  the  plaintiff  and  said  dismissal 
may  be  entered  of  wcord.         Bkowke  &  Putnam, 

Plaintiff's  Attorneys. 

September  18, 1889. 

"ROGEES,  CUTHBEBT   &  Ellis, 

Attorneys  for  Defendant." 
The  stipulation  bore  the  usual  indorsements,  and  file  mark, 
by  the  clerk,  dated  September  18, 1889. 

The  record  of  the  judgment  following  the  title  of  the  cause 
was  as  follows : 

"  At  this  day  pursuant  to  a  stipulation  filed  herein  it  is  or- 
dered by  the  court  that  this  cause  be  and  the  same  hereby  is 
dismissed  at  the  costs  of  the  said  plaintiff  to  be  taxed." 
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In  behalf  of  plaintiff  this  evidence  was  objected  to  on  the 
ground  that  the  authority  of  the  attorneys  Browne  &  Putnam 
to  make  the  settlemeut  had  not  been  shown,  and  that  the  evi- 
dence offered  was  not  proper  until  snch  authority  should  be 
shown.  But  the  court  overruled  the  objection.  The  stipu- 
lationj  pleadings  and  judgment  were  then  received  in  evi- 
dence without  proof  of  the  authority  of  the  attorneys  of 
plaintiff  Loft  to  make  the  stipulation  in  his  behalf.  This 
ruling  was  duly  excepted  to,  aod  is  made  the  ground  of  a 
cross  assignment  of  eirors.  Upon  the  evidence  thus  pro- 
duced defendant  rested  his  entire  defence. 

Plaintiff,  Hans  Peter  Loft,  was  then  sworn  as  a  witness  in 
his  own  behalf.  He  testified  that  he  was  administrator  of 
Alexander  Hansen  on  Septembei- 18,  1889 ;  was  plaintiff  in 
the  former  suit  (No.  9929)  against  defendant  Hallack  ;  that 
the  former  suit  was  for  the  same  cause  of  action  as  this  suit; 
that  Browne  &  Putnam  were  his  attorneys  in  that  suit ;  but 
that  he  never  authorized  said  attorneys  or  either  of  them  or 
anybody  else  to  settle  the  former  suit,  and  that  in  fact  be  was 
never  informed  that  there  had  been  any  settlement ;  that  he 
had  asked  Mr.  Browne  several  times  what  became  of  the 
Hallaok  case,  asked  him  several  times  if  anything  came  out 
of  that  case,  and  that  Mr.  Browne  said,  *'  No,  the  thing  has 
dropped.  There  is  nothing  in  it ; "  that  neither  Browne  & 
Putnam  nor  either  of  them  ever  notified  him  or  told  him 
previons  to  September  18,  1889,  or  at  any  other  time,  that 
the  settlement  of  that  cause  was  made  or  would  be  made  by 
them. 

Counsel  for  defendant  objected  to  this  testimony  for  the 
reason  that  it  was  immaterial,  irrelevant,  improper,  and  was 
an  attempt  to  make  a  collateral  attack  upon  the  force  and 
effect  of  the  judgment  of  the  court  as  read  in  evidence  ;  but 
the  court  overruled  the  objection ;  and  to  this  ruling  defend- 
ant by  his  counsel  excepted.  This  lulling  is  assigned  for 
error  by  appellant. 

The  court  rendered  a  finding  and  judgment  in  favor  of 
pltuntjff.     Defendant  brings  this  appeal. 
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Messra.  Rogbes,  Cuthbeht  &  Ellw,  for  appellant. 
Messrs.  Lip8C0UB  &  Hodoes,  for  appellee. 
Me.  Justice  Elliott  delivered  the  opinion  of  the  court. 

1.  Alt  attorney  retfiined  to  prosecute  a  caiue  has  no  Im- 
plied  authority  to  compromise  it.  His  duty  is  to  maintain, 
not  to  sacrifice,  his  client's  cause.  By  virtue  of  his  retainer 
he  may  do  everything  fairly  pertaining  to  the  prosecution ; 
but  an  agi-eement  to  surrender  or  compromise  any  substantial 
light  of  his  client  is  beyond  the  scope  of  his  employment, 
Hnd  is  not  binding  withont  express  authority.  Mechem  on 
Agency,  §  818 ;  Weeks  on  Attorneys,  §  219 ;  2  Freeman  on 
JudgmenU  (4th  ed.)  §  463 ;  Dickerson  v.  Hodgef,  43  N.  J. 
Eq.  45 ;  I»aac»  v.  Zugtmitk,  103  Pa.  State,  77  ;  Davidson  v. 
Mazier,  23  Mo.  387;  Vail  v.  Oonant,  15  Vt.  814;  Wadhamt 
V.  Gay,  78  lUs.  416. 

2.  At  common  law  judgments  in  civil  actions  are  known 
by  various  names  indicating  their  nature  and  effect,  such  as 
respondeat  outter,  <juod  recuperet,  nil  capiat,  nonsuit,  re^Oidt, 
and  the  like. 

By  statute  in  this  state  judgments  are  distinguished  as  in- 
terlocutory and  final ;  and  finiil  judgments  are  again  distin- 
guished ds  judgments  of  nonsuit  or  dismissal,  and  judgments 
upon  the  merits.     Code,  chapter  10. 

A  judgment  of  nonsuit,  or  mere  dismissal,  ia  no  bar  to  an- 
other action  for  the  same  cause.  But  a  judgment  upon  the 
meiite  is  final  and  conclusive  upon  the  parties  unless  sus- 
pended or  set  aside  by  some  proper  proceeding. 

3.  "A  retraxit,"  says  Blackstone,  "differa  from  a  nonsuit, 
in  that  the  one  is  negative,  and  the  other  positive ;  the  non- 
suit is  a  mere  default  and  neglect  of  the  plaintiff,  and  there- 
fore he  is  allowed  to  begin  his  suit  again,  upon  payment  of 
costs ;  but  a  retraxit  is  an  open  and  voluntary  renunciation 
f>f  his  suit  in  court,  and  by  this  he  forever  loses  his  aotioti." 
Book  3,  p.  296. 
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It  is  improper  to  enter  a  retraxit,  or  a  judgment  iu  the 
nature  of  a  retraxit  and  having  the  effect  of  a  judgment  upon 
the  merits,  without  the  personal  oonsent  of  the  plaintiff  in 
the  action.  Such  is  the  rule  of  the  English  common  law ; 
and,  in  the  abtienoe  of  statute,  such  is  the  rule  in  this  coun- 
try. Bacon's  Abridgment,  title  Nonsuit,  vol.  7,  p.  215; 
Am.  &  Eng.  Ency.  of  Law,  title  Attorney  St  Client,  T ;  1 
Freeman  on  Judgments  (4th  ed.)  §  3 ;  Bridge  v.  Sumner, 
1  Pick.  870;  Lambert  v.  Sanford,  2  Blackford  (Ind.)  137; 
Thoma»<m,  v.  Odum,  31  Ala.  108  ;  Lowry  v.  McMillan,  8  BaiT 
(Pa.)  163 ;  Barret  v.  Third  Ave.  R.  R.  Co.,  45  N.  Y.  636. 

On  the  trial  defendant  admitted  plaintiff's  original  cause 
of  action  to  be  correct  as  stated  in  his  complaint,  and  rested 
his  defense  entirely  upon  his  plea  of  former  judgmeut,  or  rei 
jwlicata.  Thus  the  burden  of  proof  was  upon  defendant  to 
sustain  such  plea,  or  plaintiff  was  entitled  to  recover. 

It  is  contended  by  counsel  for  appellant  that  the  judgment 
iu  die  former  action  was  in  effect  a  judgment  of  retraxit,  or 
a  judgment  upon  the  merits  between  Loft  and  Hallack,  and, 
therefofe,  a  complete  bar  to  the  present  action. 

It  is  essential  to  a  retraxit  that  the  plaiutiff  in  person  con- 
sent to  the  dismissal  of  his  action.  The  record  of  the  judg- 
ment in  this  case  does  not  show  the  consent  of  either  party 
in  person ;  nor  does  it  show  the  appearance  of  either  party 
iu  person  at  the  time  the  judgment  of  dismissal  was  rendered ; 
nor  does  it  show  that  the  court  adjudged  that  any  settlement 
or  dismissal  of  the  cause  had  been  agreed  upon  between  the 
partiet.  It  is  true,  the  record  refers  to  "  a  stipulation  filed 
herein."  But,  whose  stipulation?  The  record  is  silent. 
What  were  the  terms  of  the  stipulation  ?  The  record  is  again 
silent,  except  as  it  may  be  inferred  that  the  terms  were  that 
the  cause  was  settled  and  was  to  be  dismissed  at  the  costs  of 
plaintiff.  From  the  files  of  the  cause  a  stipulation  was  pio- 
duced,  reciting  that  the  action  "  is  settled  and  hereby  is  dis- 
missed at  the  unpaid  costs  of  the  plaintiff,  and  said  dismissal 
may  be  entered  of  record."  But  it  is  well  settled  that  such 
a  document  among  the  iiles  is  no  part  of  the  record  of  a  cause, 
Vol.  XIX — 6 
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and  can  only  be  nmde  sach  by  bill  of  exceptions  or  other  ap- 
propriate action  bj  the  coui't  incorporating  the  sama  into  the 
record.  See  Fryer  v.  Breeze,  16  Colo.  S25,  and  cases  there 
cited.  Horeovev,  the  stipulation  upon  which  it  ia  asaumed 
the  court  rendered  judgment,  did  not  purpoi-t  to  be  the  stip- 
ulation of  the  partiet  but  of  the  attorneys ;  and  there  vag 
nothing  in  the  record  or  in  the  stipulation  to  indicate  that 
plaintiff  ever  authorized  his  attorneys  to  enter  into  any  stip- 
ulation whatever  for  the  settlement  or  dismissal  of  his  cause. 

The  defendant  introduced  no  evidence  except  the  i-ecord 
and  the  stipulation  to  support  his  plea  of  rea  judicata.  These 
did  not  cun-eapoiid  to  the  averments  of  the  plea.  They  did 
not  show  that  the  former  action  ytaafuilt/  lettUd  or  settled  at 
all  h}/ and  betteeen  the  plaintiff  herein  and  the  d^endant  herein^ 
nor  did  they  show  that  the  former  action  toot  diimieaed  at 
per  gtiptdation  of  the  parties  then  and  there  made  and  entered 
itUo,  as  was  alleged  in  the  plea.  The  very  gist  of  the  defense 
relied  on  was,  therefore,  not  supported  by  the  evidence,  and 
so  judgment  was  properly  given  in  favor  of  plaintiff. 

4.  But  even  if  the  foi-mer  judgment  might,  upon  fts  face, 
be  considered  a  judgment  upon  the  merits,  nevertheless,  the 
finding  of  the  trial  court  was  right  upon  another  ground. 

The  rephcation  was  not  challeuged  by  demurrer  or  other- 
wise. It  appeare  to  have  been  regarded  hy  the  trial  court  as 
sufficient  in  law  and  equity  as  a  reply  to  the  plea  of  ret  Judi- 
eata.  It  was  undoubtedly  sufficient  in  aahatance  for  that 
purpose.  By  its  averments  of  fact  in  detail,  as  good  equity 
pleading  requii-es,  the  judgment  relied  on  as  a  defense  to  this 
action  was  directly  and  explicitly  impeached  as  fraudulent. 
Under  our  practice  legal  and  equitable  relief  may  be  bad  ia 
the  same  action.  Code,  §§  59,  70.  If  the  matter  contained 
in  the  replication  had  been  set  forth  iu  the  complaint,  it 
would  without  question  have  been  a  proper  mode  of  seeking 
equitable  relief  in  connection  with  the  claim  sued  on.  That 
the  facts  impeaching  the  former  judgment  were  first  set  forth 
in  the  replication  was  a  matter  of  form  rather  than  substance. 
Defendant  was  fully  advised  of  the  matters  relied  on  to  over- 
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come  hia  plea ;  he  wna  also  entitled  to  ooDtrovert  such  mat- 
ton  by  evidence  at  the  trial,  and  so  was  not  deprived  of  any 
substantial  right.  Oode,  §  71.  Havinggone  to  ti-ial  upon  an 
issne  thus  formed,  the  objection  to  the  evidence  produced  in 
support  of  the  replication,  on  the  ground  that  it  wHa  a  collat- 
eral attack  upon  the  judgment  which  he  had  pleaded  as  n 
defense,  was  not  well  taken  ;  nor  is  it  to  be  asauDied  from 
anything  in  this  opinion  that  euch  objection  would  have 
availed  anything  before  the  trial.  The  right  to  attack  a 
judgment  for  jurisdictional  infirmity,  or  for  fraud,  is  not  con- 
fined to  the  complaint ;  it  extends  as  well  to  the  answer  and 
replication.  Tkompton  v.  Whitman,  18  Wall.  457;  Marr  v. 
Wetzel,  8  Colo.  2 ;  WiUon  v.  Hawthorne,  14  Colo.  533 ;  SeeUy 
V.  Taylor,  17  Colo.  78;  Sarshey  t>.  Blaekmarr,  20  la.  181,  et 
uq. ;  2  Freeman  on  Judgments  (3d  ed.)  §§  486,  576. 

In  support  of  his  replication  plaintiff  testified  positively 
that  he  never  settled  the  cause,  nor  agreed  to  dismiss  it,  and 
never  gave  his  attorneys  or  either  of  them  authority  so  to  do ; 
that  he  never  had  any  notice  whatever  of  the  dismissal ;  that 
be  had  asked  one  of  his  attorneys  several  times  what  had  be- 
come of  the  case,  and  that  in  reply  he  wa«  informed  th(U  noth- 
ing came  ovt  of  it,  that  it  waa  dropped,  and  that  there  wot  nothing 
m  it.  This  testimony  was  not  contradicted  in  any  manner  ; 
it  waa  responsive  to,  and  fully  supported,  the  averments  of 
the  replication.  Thus  the  judgment  upon  which  defendant 
lehed  was  successfully  impeached  and  overthrown. 

6.  In  behalf  of  appellant  it  is  further  contended  that  the 
judgment  of  dismissal  in  the  former  suit  must  be  held  to  have 
been  a  judgment  upon  the  merits  by  force  and  effect  of  cer- 
t^Q  provisions  of  the  code.  By  virtue  of  these  provisions  it 
is  niged  that  an  attorney  of  a  party  may,  without  the  con- 
seat  or  knowledge  of  his  client,  settle,  compromise,  and  dis- 
miss his  action,  so  as  to  forever  bar  his  right  to  recover  for 
the  same  cause.  Chapter  10  of  the  Code  is  cited  in  support 
of  this  view.    It  reads  as  follows  : 

"  Sec.  166.  An  action  may  be  dismissed  or  a  judgment  of 
nonsuit  entered  in  the  following  cases : 
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"  Firtt,  By  the  plaintiff  himself,  at  any  time  before  trial, 
upon  the  payment  of  costs,  if  a  counterclaim  has  not  been 
made. 

"  Second.  By  either  party,  upon  the  written  consent  of  the 
other. 

"  Third.  By  the  court,  when  the  plaintiff  fails  to  appear 
on  the  trial,  and  the  defendant  appears  and  aska  for  the  dia> 
missal. 

'^Fourth.  By  the  court,  when  upon  trial,  and  before  the 
final  submission  of  the  case,  the  plaintiff  abandons  it. 

"  Fifth.  By  the  court,  upon  motion  of  the  defendant,  when 
upon  the  trial,  the  plaintiff  fails  to  prove  sufficient  case  for 
the  jury, 

"  Sec.  167.  In  every  case,  other  than  those  mentioned  iu 
the  last  section,  the  judgments  shall  be  rendered  upon  the 
men  to," 

When  a  settled  rale  of  the  common  law — a  i-ule  plain, 
clear  and  salutary,  a  rule  of  geneml  recognition  and  imme- 
morial usi^e — is  sought  to  be  changed  by  statutory  enact- 
ment, it  is  to  be  expected  that  the  statute  will  express  the 
change  in  clear  and  unambiguouij  language,  leaving  little  or 
nothing  to  construction  or  inference. 

The  theor}'  that  chapter  10  of  the  code  authorizes  an  at^ 
torney  to  dismiss  bis  client's  action,  without  his  knowledge 
or  consent,  bo  as  to  forever  bar  a  recovery  for  the  same  cause, 
.seems  exceedingly  far  fetched.  Were  it  not  that  the  opin- 
ion in  Merritt  v.  Campbell,  47  Gala.  542,  lends  support  to 
such  theory,  we  should  not  deem  the  point  worthy  of  dis- 
cussion. The  other  eases  cited  ai'e  explninable  upon  other 
grounds.  Phillpotta  v.  Blaidel,  10  Nev.  19 ;  United  States 
V.  Parker,  120  U.  S.  89. 

Reading  chapter  10  carefully,  does  it  anywhere  affii-ma- 
tively  appear  that  an  attorney  is  authorized  to  settle  and  dis- 
miss his  client's  cause  of  action  by  the  entry  of  a  judgment 
upon  the  merits  without  his  client's  knowledge  or  consent? 
Certainly  not.  There  is  no  mention  of  what  an  attorney 
may,  or  may  not  do,  in  the  entire  chapter ;  nor  is  the  woi-d 
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attorney,  or  any  word  or  words  having  the  same  or  similar 
meaning,  cootained  in  the  chapter.  What,  then  ?  "  Oh." 
it  is  isaid,  '*  the  chapter  provides  for  a  judgment  of  nonsait 
or  dismiBsal  in  five  certain  kinds  of  cases ;  that  is,  under  five 
different  kinds  of  circumstances ;  it  also  provides  that  in 
every  case  other  than  the  five  mentioned,  'judgments  shall 
be  rendered  on  the  merits.'  " 

The  ailment  is,  that  as  the  judgment  of  dismissal  in  the 
former  suit  was  not  rendei-ed  under  circumstances  correspond- 
ing to  either  of  Mie  five  specified  oases  of  nonsuit  or  dis- 
missid,  therefore  it  must  be  considered  a  judgment  upon  the 
mei-its.  Such  reasoning  leads  to  the  ahsurd  result  that  if  a 
party  can  by  any  means  succeed  in  procuring  a  dismissal  or 
nonsait  of  bis  adversary's  action  under  circumstances  diffei*- 
ent  from  the  requirements  of  the  code, such  dismissal ornon- 
Euit  must  be  deemed  and  held  to  be  a  judgment  upon  the 
merits,  and,  hence,  a  bar  to  any  future  action  for  the  same. 
cause.  In  other  words,  that  there  caimot  be  such  a  thing  »s 
an  irregular  judgment  of  nonsuit  or  dismissal,  but  that  a 
judgment  of  nonsuit  or  dismissal,  not  authorized  by  the  code. 
must  be  consti-ued  to  have  the  effect  of  a  judgment  upon  the 
merits.  In  short,  that  a  bad  judgment  of  nonsuit  is  a  good 
judgment  upon  the  merits. 

The  construction  contended  for  is  altogether  unwarranted. 
Chapter  10  does  not  declare  that  judgments  other  than  the 
five  kinds  of  nonsuit  or  dismissal  mentioned  shall  be  deemed 
or  held  to  bejudgmenUupon  tkemeritt.  The  provision  is,  that 
in  every  case  other  than  the  five  kinds  mentioned,  "  judgments 
shall  be  rendered  upon  the  merits."  But  is  it  not  possible 
that  the  couit  might  not  always  observe  this  requirement  of 
the  code  ?  If  the  court  should  vender  a  judgment  of  dismissal 
or  nonsuit  in  disregard  of  such  lequii'etnent,  the  judgment 
would  be  a  wrong  to  the  plaintiff.  Would  it  remedy  or  mit- 
igate the  wrong  to  give  such  judgment  of  dismissal  or  non- 
suit the  force  and  effect  of  a  judgment  upon  the  merits  ?  On 
the  conti'arj-,  such  treatment  would  greatly  aggravate  plain- 
tifTa  injury  by  making  it  practically  irreparable.     What,  then 
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is  there  to  justify  the  construction  contended  for  ?  The  plain, 
unamfcaguous  words  of  the  statute  do  not  require  it;  justice 
and  equity  forbid  it.  It  is  said  in  logic  that  two  negatives 
are  equivalent  to  an  aifirmative ;  but  has  it  ever  been  demon- 
strated that  two  wrongs  make  a  right? 

The  purpose  of  chapter  10  was  to  prescribe  the  procedure 
by  which  a  party  having  certain  rights  might  pursue  his 
remedy.  Keeping  such  purpose  in  view,  it  is  clear  that  the 
chapter  does  not  exteud  or  enlarge,  and  was  not  intended  to 
extend  or  enlarge,  directly  or  indirectly,  the  powers  and  priv- 
ileges of  attorneys  in  respect  to  the  management  of  their 
clients'  causes.  Since,  therefore,  the  court  in  the  former  suit 
did  not  render  a  judgment  upon  the  meiits,  the  judgment 
of  dismissal  cannot  be  construed  to  have  such  effect  solely 
upon  the  ground  that  it  was  a  dismissal  in  a  case  other  than 
the  five  cases  mentioned  in  chapter  10. 

Our  conclusions  ara  that  the  judgment  of  dismissal  was  a 
final  judgment  and  put  an  end  to  plaintiffs  action,  but  that 
it  was  not  a  judgment  upon  the  merits,  and  so  did  not  put 
an  end  to  his  cause  of  action.  He  was,  therefore,  at  libeity 
to  commence  another  action  for  the  same  cause.  It  appear- 
ing that  the  district  court  committed  no  error  prejudicial  to 
tlie  rights  of  defendant,  its  findings  upon  the  issues  and  evi- 
dence as  presented  at  the  trial  were  right  and  must  be  Mp- 
held.    Its  judgment  is  acoordingly  affirmed. 

Affirmed. 


People  ex  hel.  Jones,  Plaintdfp  in  Ebboe,  t.  Caeveb, 
Defbndaut  in  Ebeob. 

I.  JUHIgDICTION— SuPBEMK  COUBT. 

Since  tlie  pa8safi;e  of  the  lut  oreatliig  the  ooort  of  appeals,  the  saprenifl 
court  Is  without  jurisdiction  by  wiit  of  error  or  by  appeal  to  revtew  a 
judgment  of  a  district  court  in  on  action  for  the  osDrpatlon  of  a  public 

Ihror  to  the  District  Court  of  DouglaB  Countj/. 
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Action  in  the  district  court  for  the  usurpation  of  the  ofBce 
of  road  overseer.  Trial  and  jndgment  in  favor  of  defendant 
(Usmissin^  the  action.  Relator  sues  out  vrit  of  errar  from 
this  court  to  review  the  judgment. 

"Die  following  section  of  tlie  act  creating  the  court  of  ap- 
peals  is  referred  to  in  the  opinion : 

**  Section  1.  No  writ  of  error  &om,  or  appeal  to,  the  su- 
preme court  shall  He  to  review  the  final  judgment  of  any  in- 
ferior court,  unless  the  judgment,  or,  in  replevin,  the  value 
found  exceeds  two  thousand  five  hundred  dulkrs,  exclusive 
of  costs.  Provided,  This  limitation  shall  not  apply  where 
the  matter  in  controveray  relates  to  a  franchise  op  freehold, 
nor  where  the  coustruotion  of  a  provision  of  the  conatitution 
of  the  state  or  of  the  United  States  is  necessai-y  to  the  deter- 
mination of  a  case.  Provided,  further.  That  the  foregoing 
limitation  shall  not  apply  to  writs  of  error  to  county  courts." 
Session  Laws  1891,  p.  118. 

Mr.  William  Dillon,  for  plaintiff  in  error. 

Mr.  Geobge  C.  Norris  and  Mr.  W.  H.  Davis,  for  de- 
fendant in  eiTOr. 

Me.  JusTicfi  Elliott  delivered  the  opinion  of  the  court. 

The  writ  of  error  was  improperly  sued  out  in  this  cause. 
The  judgment  of  the  district  court  was  in  substance  that 
relator's  action  be  dismissed,  and  that  defendant  go  hence 
and  recovei'  his  costs,  eto.  It  was  not  a  money  judgment  in 
any  amount  exclusive  of  costs,  nor  was  it  a  judgment  in  re- 
plevin, nor  did  the  matter  in  controversy  I'elate  to  a  franchise 
or  a  freehold.  It  is  not  indicated  by  the  pleadings,  by  the 
assignments  of  eiTor,  nor  otherwise,  that  the  construction 
of  any  provision  of  the  constitution  of  the  State  or  of  the 
United  States  is  necessary  to  the  determination  of  the  case, 
nor  is  it  the  judgment  of  a  county  court  that  is  sought  to  be 
reviewed.    Session  Laws  1891,  p.  118. 
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In  Londoner  v.  The  People  ex  rel.  Barton,  15  Colo.  246, 
this  coui-t,  construing  similai'  kngnage'in  section  388  of  the 
Code,  held  that  there  is  &  distinction  between  a  franchise  and 
a  public  office,  and  that  no  appeal  lies  to  this  opurt  from  a 
judgment  of  ouster  rendered  by  a  distiict  court  in  an  action 
for  the  usuipation  of  a  public  oflBce.  It  is  true,  the  %^>ndoner- 
Barton  Caee  was  afterwards  reviewed  by  this  court  lipon  vnit 
of  error.  See  15  Colo.  667.  But  that  was  befoi^'the  juris- 
diction of  this  court  by  writ  of  en'or,  as  well  as  by  appeal, 
was  restricted  by  tbe  act  creating  the  court  of  appeals.  Peo- 
ple V.  Richmond  et  cd.,  16  Colo.  274. 

Under  the  statute  and  the  decisions  above  cited,  it  is  clear 
that  this  court  is  without  jurisdiction  by  wiit  of  error  or  ap- 
peal to  review  this  cause.  The  writ  is  accordingly  dismissed 
without  prejudice. 

DumieBcd. 


1»  47ll 


FiSK,  Plaintiff  in  Eeror,  v.  Rbsbr,  Dbfbkdant 
Erbok. 


® 


1.  Dbuurbeb  to  Skpasatb  Depensb. 

In  passing  upon  n  demurrer  to  a  separate  defease  purporting  to  be  an 
answer  to  the  whole  oomplstDt,  Buch  defeuae  la  to  be  considered  as 
though  It  were  tJie  only  answer  In  the  case,  and  with  this  limitation 
tlie  demurrer  brings  up  tor  reTlew  the  entire  ploadlogs. 

2.  Paboi.  psoop— PBomasoBY  Note, 

Parol  pi'oot  la  admissible  to  show  tbe  circDiUBtaDcea  under  which  per- 
aona  other  than  the  payee,  and  apparently  not  otherwise  connected 
wiUi  a  proinlaeory  note,  have  indorsed  the  same. 

3.  Statute  of  FRAPDa, 

The  promise  of  one  peraon,  though  In  form  to  answer  for  the  debt  ol 
another,  if  founded  upon  a  new  and  sufficient  consideration,  movinf; 
from  the  creditor  and  promisee  to  the  promisor,  and  beneficial  to 
the  latter,  is  not  witbln  the  statute  of  frauds,  and  need  not  be  in 
writing. 

4.  Debt,  asbiqitable. 

Where,  after  the  ezecntion  and  delivery  of  a  promissory  note,  a  person 
other  than  the  payee  and  not  otherwise  connected  with  Ote  note,  for 
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a  new  and  sufflcfent  cooalderittiou  received  by  hlniBell  from  the 
payee,  promises  to  pay  the  note  and  thereupon  Indorses  the  sane, 
he  thereby  makes  the  debt  his  own,  and  such  debt  Is  assignable  bo 
as  to  YBBt  in  the  sssignee  a  right  of  action  in  his  own  name. 

Error  to  the  Diitrict  Court  of  Arapahoe  County. 

Action  by  the  assignee  of  a  promissory  note  against  aa  in- 
doiser;  other  matteis  stated  in  the  complaint  are  also  relied 
on  to  sustain  the  action.  The  pleadings,  so  far  as  the  same 
are  necessary  to  an  understanding  of  the  opinion,  aie  as 
followB : 

COMPLAINT. 

Plaintiff  Fisk,  for  amended  complaint,  complains  and  al- 
leges: "That  on  or  about  the  11th  day  of  November,  A.  D. 
1882,  one  Edgar  D.  Parker,  for  value  received,  made,  executed 
and  delivered  to  Elizabeth  S.  Iliff,  as  guardian  for  Edna  Iliff, 
Louise  IlifF  and  Willie  I.  Iliff,  minor  children  of  said  Eliza- 
beth S.  Iliff,  his  certain  promissory  note  for  the  payment  of 
thirteen  thousand  dollars  with  interest  thereon,  at  the  rate  of 
ten  per  oent  per  annum,  payable  quarterly,  or  to  be  counted 
as  principal  and  bear  like  interest ;  said  note  to  be  payable  on 
or  before  three  years  after  date,  which  said  note  was  and  is 
in  words  and  figures  following,  to  wit : 

" '  Denver,  Colo.,  November  11,  1882. 

" '  On  or  before  three  years  after  date,  I  promise  to  pay  to 
the  order  of  Elizabeth  S.  Iliff,  "  guardian,"  thirteen  thousand 
(13,000)  dollars,  for  value  received,  negotiable  and  payable 
at  *  *  *  without  defalcation  or  discount,  and  with  interest 
from  date  at  the  rate  of  ten  (10)  per  cent  per  annum ;  iutei'est 
payable  quarterly,  or  to  be  counted  as  pi-incipal  and  bear  the 
like  interest  till  paid.  Edoab  D.  Parker.'  " 

"  That  the  interest  on  siud  note  to  the  20th  day  of  Novem- 
ber, A.  D.  1884,  has  been  paid  and  credited  thereon. 

"  That  said  not«  was  secured  by  a  deed  of  trust  upon  cer- 
tain real  property  situate  in  Arapahoe  county,  Colorado,  then 
owned  by  said  Edgar  D.  Parker,  and  described  as  follows : 
Block  29,  in  Witter's  First  Addition  to  the  city  of  Denver — 
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except  100  feet  on  Willow  lane  by  120  feet  on  Deer  street, 
being  the  southwest  corner  of  said  block. 

*'  That  on  the  14th  day  of  June,  A.  D.  1884,  said  Edwai-d 
A.  Reser  became  and  waa  the  owner  of  said  i-eal  estate,  sab- 
ject  to  the  payment  of  said  note  so  secured  by  deed  of  trust 
upon  said  property. 

"  That  while  he  was  the  owner  of  said  property,  and  on, 
to  wit,  the  19th  day  of  December,  A.  D.  1884,  in  oonsidera- 
tion  that  said  Elizabeth  Iliff,  the  holder  of  said  note,  would 
not  foreclose  the  said  deed  of  trust  on  account  of  a  default  in 
the  payment  of  the  intei-est  existiDg  at  that  time,  and  in  the 
further  consideration  of  a  credit  of  C2,000  on  said  note,  said 
Edward  A.  Reser  then  and  tbei-e  guaranteed  the  payment  of 
said  note  and  agreed  to  pay  the  same,  and  then  and  there  in- 
dorsed the  same  on  the  back  thereof,  in  the  words  and  figures 
following,  to  wit :  *E.  A.  Reser.' 

"That  afterwards,  and  on,  to  wit,  the  Slst  day  of  December, 
A.  D.  1885,  there  was  credited  on  said  note,  by  reason  of  the 
sale  of  said  property  under  said  deed  of  trust,  the  sum  of 
seven  thousand  and  nine  hundied  and  sixty  dollars. 

*<  That  no  part  of  the  balance  of  said  note  nor  any  payments 
except  those  stated  have  been  paid  on  said  note. 

"  That  after  the  maturity  of  said  note,  and  on,  to  wit,  about 
the  1st  day  of  May,  A.  D.  188T,  the  same  was  duly  indonsed 
and  deliverad  by  said  Elizabeth  S.  Iliff  as  said  guardian  to 
this  plaintiff  for  a  valuable  consideration,  which  said  laut 
mentioned  indoraement  was  on  the  back  of  said  note  immedi- 
ately under  the  indorsement  of  defendant,  and  plaintiff  is  still 
the  legal  owner  and  holder  thereof. 

"  T'hat  long  before  the  maturity  of  said  note  said  Edgar  D. 
Parker  departed  from  the  state  of  Colorado  and  has  ever  since 
remained  away  from  said  state,  and  his  whereabouts  have  been 
and  are  unknown  to  this  plaintiff  and  said  Elizabeth  S.  Iliff, 
though  both  plaintiff  and  said  Elizabeth  S.  Iliff  have  made 
diligent  search  to  ascertain  his  address  and  residence. 

"That  long  before  the  maturity  of  said  note  said  Edgar D. 
Parker  became  and  ever  since  has  remained  totally  insolvent, 


n,g,t,7rJM,GOOglC 


1898.]  FiSK  V.  Rbbeb.  91 

BO  that  it  would  have  been  entirely  uaeleaa  to  have  recovered 
judgment  t^ainat  him. 

"  That  due  notice  was  given  to  the  defendant  in  this  case 
o£  the  failure  of  the  maker  of  Baid  note  to  pay  the  same. 

"  Wherefore  plaintiff  pra}'8  judgment." 

SECOND  DEf  BKSE  OF  ANSWER. 

Defendnnt  Reaer  for  a  second  and  fui'ther  defense,  "  alleges 
that  no  noie  or  memorandum  in  writing  expressing  the  consid- 
eration subscribed  to  or  signed  by  the  defendant  in  this  case 
was  ever  made  of  any  auch  contract  as  is  alleged  in  said  com- 
plaint, or  of  any  contract  by  which  the  defendant  ^reed  to  pay 
the  said  note  described  in  said  complaint,  or  to  guarantee  the 
payment  thereof,  or  to  become  surety  for  the  payment  thereof, 
or  to  become  bound  by  the  said  note  in  any  way  or  manner 
whatsoever. 

"  That  the  only  writing  in  existence  out  of  which  any  lia- 
bility can  arise  to  the  defendant  is  the  bare  words  *■  E.  A. 
Reser  *  written  on  the  back  of  the  said  note  mentioned  in  said 
compltunt." 

DEMUBBER. 

**  That  said  pretended  second  defense  does  not  state  facts 
sufficient  to  constitute  a  defense  to  the  plaintiff's  complaint 
herein." 

The  demurrer  was  overruled.  Plaintiff  elected  to  abide 
by  his  demurrer ;  and  thereupon  final  judgment  was  rendered 
agrniost  him.  Plaintiff  brings  the  cause  to  this  court  by  writ 
of  error. 

Messrs.  RoGEBS,  Shafboth  &  Whitfobd,  for  plaintiff 
in  error. 

Mr.  JoHH  P.  Brockway,  for  defendant  in  eiTor. 

Mb.  Justice  Elliott  delivered  the  opinion  of  the  court. 

The  only  matter  assigned  for  error  is  the  overruling  of 


jM,Googlc 


92  FisK  T.  Resgb.  [Sept.  T., 

plaintiffii  demun'er  to  the  uecond  defense.  lu  passing  upon 
a  demuner  to  a  separate  defense  purporting  to  be  an  answer 
to  the  whole  complaint,  such  defense  is  to  be  considei'ed  as 
though  it  were  the  only  answer  in  the  case,  and,  with  this 
limitation,  the  demurrer  brings  up  for  review  the  entire 
pleading)). 

The  demurrer  was  an  admission  of  the  truth  of  all  the 
facts  well  pleaded  in  the  second  defense ;  in  like  manner, 
every  material  allegation  of  the  compl^nt  not  controverted 
by  the  second  defense,  must,  for  the  purposes  of  the  deter- 
mination of  the  demurrer,  be  taken  as  true.    Code,  §  71. 

The  material  facts  thus  admitted  and  taken  ae  true,  are  as 
follows : 

In  November,  1882,  Parker  executed  the  note  in  controversy 
for  913,000,  payable  three  years  after  date  with  interest,  said 
note  being  secured  by  a  deed  of  trust  upon  certain  i-eal 
property. 

In  June,  1884,  defendant  Reser  became  the  owner  of  said 
real  property  vuhject  to  the  payment  of  laid  note,  and  while  he 
was  such  owner,  in  consideration  that  the  holder  of  the  note 
would  not  foreclose  the  deed  of  ti-ust  on  account  of  a  default 
in  the  payment  of  the  interest  existing  at  that  time,  and  in 
the  further  consideration  of  a  credit  of  $2,000  on  said  note, 
Reser  guaranteed  the  note  and  agreed  to  pay  the  Bame,  and  then 
and  there  indorsed  hit  name  on  the  bank  of  taid  note. 

In  December,  1885,  there  was  credited  od  said  note  by  rea- 
son of  the  sale  of  said  real  property  under  the  deed  of  trust 
the  sum  of  17,960.  No  part  of  the  note  except  the  payments 
above  stat«d  has  been  paid. 

In  May,  1887,  the  payee  indorsed  and  delivered  the  note  to 
plaintiff  for  a  valuable  consideration  by  writing  her  name 
immediately  under  defendant's  indorsement ;  and  plaintiff  is 
still  the  legal  owner  of  the  note. 

Before  the  maturity  of  the  note  Parker  departed  from  the 
state  of  Colorado,  has  ever  since  remained  away,  and  his 
whereabouts  are  unknown  to  plaintiff,  though  plaintiff  and 
the  payee  have  made  diligent  search  to  ascertain  his  address. 
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Long  before  the  maturity  of  the  note  Parker  became  and 
ever  since  has  remained  totally  insolvent. 

One  nutiee  was  given  defendant  of  the  failure  of  Parker 
to  pay  the  note. 

There  was  no  note  or  memorandum  in  writing  expressing 
the  conBideratinn  subscribed  to  or  signed  by  defendant  of  any 
contract,  agreement  or  guaranty  to  pay  the  note  in  iiny  way 
or  manner  whatsoever,  other  than  the  note  itself,  upon  the 
back  of  which  defendant  euhecribed  his  name. 

The  statute  of  frauds  and  perjuries  lias  loitg  been  a  fruit- 
fnl  source  of  legal  controveraies  and  conSictiiig  judicial  de- 
cisions. The  paiticular  provision  of  our  own  statute  involved 
in  the  present  action  has  not  been  exempt  from  such  conflicts ; 
it  is  to  be  found  in  section  12,  chapter  41,  General  Statutes 
188S,  and  is  in  effect  as  follows :  That  every  agreement  or 
ipecial  promise  to  antwer  for  the  debt,  default  or  miscarriage 
of  another  person,  shall  be  void,  unless  such  agreement,  or  some 
note  or  memorandum  thereof,  he  in  writing  and  sviiseribed  by 
the  party  charged  therewith.  See  G-en.  Stats.  §  1521 ;  1  Mills 
An.  Stats.  §  2025. 

Was  the  agreement  of  defendant  Reser,  as  shown  by  the 
pleadings,  within  the  foregoing  provision  of  the  statute  of 
frauds  ?  That  the  debt  which  he  ^[reed  to  pay  was  a  part 
of  the  promissory  note,  and  hence  a  part  of  the  debt  origi- 
iially  incurred  by  Parker,  is  not  controverted.  But  it  is  con- 
tended in  behalf  of  plaintiff  that  defendant  by  his  subsequent 
dealings  and  tmnsactions  made  such  debt  his  own,  and  that 
his  agreement  to  pay  the  same  is  therefore  not  within  the 
terms  of  the  statute. 

In  behalf  of  defendant  it  is  contended  that  the  suit  is 
brought  upon  the  promissory  note  described  in  the  complaint ; 
that  the  note  shows  the  debt  sued  for  to  be  the  debt  of  Par- 
ker and  uot  the  debt  of  defendant;  that  the  bringing  of  the 
suit  must,  therefore,  be  held  to  be  an  attempt  to  charge  de- 
fendant with  the  debt  of  another  pei-son ;  and  that  even 
though  defendant  actually  i^reed  for  a  valuable  consideration 
to  pay  such  debt,  yet  he  is  not  bound  by  such  agreement, 
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becauae  he  never  subsoribed  an^  written  not«  or  memoran- 
duin  of  each  agreement.  la  short,  that  the  pleadings  shov 
that  defendant's  agreement  was  a  mere  oral  agreement  to 
pay  the  debt  of  another  person,  and  is,  therefore,  void  ander 
the  statute  of  fi-auds.  It  must  be  admitted  that  there  is 
force  and  logic  in  this  reasoning;  but  a  long  line  of  judicial 
decisioDB  has  sanctioned  a  more  equitable  construction  of  the 
statute  when  applied  to  facta  and  circumstances  such  as  are 
disclosed  in  this  action. 

In  Good  V.  Martin,  1  Colo.  168,  Chief  Justice  Hallett,  de- 
livering the  opinion  of  the  court,  said :  *'  If  one  put  his  name 
upon  the  back  of  a  note  while  it  is  in  the  hands  of  the  maker, 
from  this  act  alone  it  may  be  presumed  that  he  did  so  with 
intent  to  serve  the  maker  by  becoming  surety  for  him ;  but 
if  he  pat  his  name  apoo  the  back  of  the  same  note  after  it  has 
passed  into  the  hands  of  the  payee,  we  cannot  determine 
from  this  act  alone  whether  he  intended  to  serve  the  maker 
or  the  payee." 

The  learned  judge  then  proceeded  to  examine  the  evidence 
relating  to  the  signing  of  the  note  by  the  party  sought  to  be 
charged  as  maker.  The  evidence  embraced  the  time,  place 
and  circumstanoea  under  which  the  note  was  executed,  and 
the  consideration  for  which  it  was  given.  The  opinion  con- 
cludes that  a  new  trial  should  have  been  granted  because  of 
the  insufficiency  of  the  evidence  to  chaise  the  appellant  as 
maker  of  the  note,  and  the  judgment  was  reversed  for  that 
cause.  This  decision  was  reviewed  and  affirmed  by  the  su- 
preme court  of  the  United  States.  Mr.  Justice  Clifford,  de- 
livering the  opinion  of  the  court,  used  the  following  language : 

"■  Cases  also  arise  where  the  signature  of  a  third  person  is 
subsequent  to  the  making  and  delivery  of  the  note,  and  in 
that  case  the  third  person,  as  to  the  payee,  is  not  a  maker, 
but  a  guarantor,  and  his  promise  is  void  if  withoat  consider- 
ation ;  but  the  consideration  may  be  the  original  considera^ 
tion  if  the  note  was  received  at  his  request  and  upon  his 
promise  to  guarantee  the  same,  or  if  the  note  was  made  at 
his  request  and  for  his  benefit.     1  Parsons,  Contr.  (6th  ed.) 
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244.  Judge  Story  says  that  the  interpretation  ought  to  be 
jvit  »ueh  (M  earriea  into  effect  the  true  intention  of  the  parties, 
which  may  be  made  out  by  parol  proof  of  the  facts  and  circtim- 
■tonoea  which  took  place  at  the  time  of  the  transaction."  See 
Good  V.  Martin,  95  U.  S.  97. 

Connsel  in  their  briefs  and  arguments  have  not  refeiTed 
to  any  decision  of  this  court  except  the  case  of  Cfood  v.  Mar- 
tin.  Thej  seem  to  have  overlooked  the  ease  of  Thatcher  v, 
BodcaeU,  4  Colo.  409,  wherein  Chief  Justice  Thatcher,  de- 
livering the  opinion  of  this  court,  approved  the  rule  that, 
"  An  i^^reement,  if  it  be  not  collateral,  but  in  the  nature  of 
an  original  agreement  to  pay  the  debt  of  another,  founded 
on  a  sufficient  consideration  received  by  the  promisor  him- 
self, is  not  within  the  provisions  of  the  statute,  and,  there- 
fore, need  not  be  in  writing ;  but,  if  the  agreement  to  answer 
for  the  debt  of  another  be  wholly  collateral,  it  must  be  in 
writing." 

The  statute  of  frauds  was  pleaded  in  the  Thatcher-Rockwell 
case  the  same  as  in  this  case ;  the  decision,  therefoi-e,  would 
seem  to  be  directly  in  point.  Other  Colorado  decisions 
recognize  the  same  rule,  and  none  that  we  have  been  able  to 
find  indicate  a  contrary  doctrine.  Mulvany  v.  Gross,  1  Colo. 
App.  112;  Greene  v.  Latcham,  2  Colo.  App.  416 ;  Green  v. 
Mtmiaon,  5  Colo.  20;  De  WaU  v.  Rartzell,  7  Colo.  601; 
MascweU  v.  DeU,  11  Colo.  418. 

Id  Bty  t>.  Simpson,  22  Howard  (U.  S.)  841,  it  was  held 
that  parol  proof  was  admissible  to  show  the  circumstances 
under  which  persons,  other  than  the  payee  and  apparently 
not  otherwise  connected  with  a  promiBsory  note,  had  indorsed 
the  same. 

In  Ihnerton  v.  Slater,  22  Howard  (U.  S.),  at  page  48,  it  is 
said :  "  Whenever  the  main  purpose  and  object  of  the  prom- 
isor is  not  to  answer  for  another,  but  to  subserve  some  pecu- 
niary or  business  purpose  of  his  own,  involving  either  a 
beoefit  to  himself,  or  dami^  to  the  other  contracting  party, 
his  promise  is  not  within  the  statute,  although  it  may  be  in 
form  a  promise  to  pay  the  debt  of  another,  and  although  the 
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perfoimance  of  it  may  incideatally  have  the  effect  of  extin- 
guishing that  liability." 

In  Dyer  v.  0ibaon,  16  Wis.  580,  Chief  Justice  Dixon  deliv- 
ering the  opinion  of  the  court,  it  was  held  that :  "  The  prom- 
ise of  one  person,  though  in  form  to  iinswer  for  the  debt  of 
another,  if  founded  upon  a  new  and  sufficient  consideration, 
moving  from  the  creditor  and  promisee  to  the  promisor,  and 
beneficial  to  the  latter,  is  not  within  the  statute  of  frauds, 
and  need  not  he  in  writing,  suhsorihed  by  him,  and  express- 
ing the  consideration." 

The  following  are  some  of  the  cases  cited  hy  counsel  and 
examined  in  the  preparation  of  this  opinion.  Their  citation 
in  this  connection  must  not  be  understood  to  be  an  unquali- 
fied approval  of  the  views  therein  expressed.  The  opinions 
above  quoted  from  more  nearly  express  our  view  of  the  law 
applicable  to  the  present  controversy.  1  Jones  on  Mort- 
gages, §  750 ;  Bi-andt  on  Suretyship,  §§  55,  56 ;  Mallory  v. 
auiett,  21  N.  Y.  412;  Brownell  v.  Sarsh,  29  Ohio  St.  681 ; 
Calking  V.  Chandler,  36  Mich.  320  ;  Van  Doren  v.  leader,  1 
Nev.  380;  Clapp  v.  TTtfift,  52  Wis.  638;  Lamb  v.  Tucker,  42 
la.  118 ;  Hawkes  v.  PkilUpt,  7  Gray,  284 ;  Lincoln  v.  Himey, 
51  Ills.  485 ;  Eaydm  v.  Weldon,  43  N.  J.  L.  128 ;  Fitzgerald 
V.  Morritiiey,  14  Neb.  198;  Perkini  v.  Catlin,  11  Conn.  230, 
Fuller  V.  Soott,  8  Kan.  25  ;  Bateman  v.  Butler,  124  Iiid.  223  ; 
Schafer  v.  Farmers  ^  M.  Bank,  59  Pa.  St.  148;  NlchoU  v. 
Allen,  28  Minn.  542 ;  Schneider  v.  Schiffman,  20  Mo.  671. 

In  the  present  case,  more  than  eighteen  months  after  the 
execution  of  the  note  in  controversy,  defendant  Reser  became 
the  owner  of  the  real  estate  by  which  said  note  was  secured. 
His  ownerahip  of  the  property,  however,  was  suitjeet  to  the 
payment  of  taid  note;  that  is,  defendant  had  become  the 
owner  of  the  land  burdened  with  the  incumbrance  ;  and  his 
ownerahip  consisted  simply  of  the  equity  of  redemption. 
Stephens  v.  Clay,  17  Colo.  495.  Though  he  may  not  at  the 
time  of  purchasing  have  personally  assumed  to  pay  the  in- 
cumbrance, nevertheless,  he  was  lx>und  to  pay  it,  and  the 
whole  of  it,  or  run  the  risk  of  losing  the  land  by  foi-eclosure 
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proceedings.  1  Jones  on  Mor%i^8,  §  736.  Six  montlis  after 
thus  acquiring  the  land,  and  when  there  was  a  deftiult  for  the 
nonpayment  of  accumulated  interest  upon  the  note  for  which 
the  holder  of  the  note  might  foreclose,  a  new  contract  was 
eotered  into  between  the  holder  of  the  note  and  defendant  to 
the  following  effect:  The  holder  of  the  not«  agreed  not  to 
forecloae  the  deed  of  tru^t  on  account  of  the  interest  then  due, 
and  also  gave  a  credit  of  {2,000  upon  said  note ;  and,  upon 
such  coDsideration,  defendant  then  and  there  guaranteed  the 
payment  of  said  note,  and  agreed  to  pay  the  tame,  and  then 
and  there  indorsed  hit  name  upon  the  hack  of  aaid  note. 

The  value  of  the  land  subject  to  the  trust  deed  does  not 
appear;  hence,  we  cannot  know  the  value  of  defendant's 
equity  of  redemption.  But  it  is  dear  that  the  promise  to 
forbear  foreclotting  the  trust  deed,  and  the  credit  of  $2,000 
upon  the  note  secured  by  such  trust  deed,  were  suificient  con- 
sideration foi'  defendant's  promise  to  pay  the  same.  The 
credit  of  92,000  was  a  substantial  relief  to  him  from  the  but^ 
den  of  the  incambi-ance.  It  is  true,  it  is  not  alleged  for  what 
length  of  time  the  holder  of  the  note  promised  to  forbear 
foreclosing  the  trust  deed ;  but  the  agreement  was,  not  to 
foredote  for  the  default  in  the  parent  of  the  interest  then 
existiTiff,  and  no  fui-ther  default  could,  by  the  terms  of  the 
note,  occur  for  nearly  two  months;  so  that  a  suspension  of 
iorecloeure  proceedings  for  that  peiiod  was  secured  by  dc 
fendant's  promise  to  pay  the  residue  of  the  note. 

It  is  scarcely  necessary  to  further  multiply  words  to  dem- 
onstrate that  defendant's  agreement  to  pay  the  note  wot,  as  be- 
ttpeen  himself  and  payee,  an  original  agreement  bated  upon  a 
new  and  tiifficient  coniideration  moving  from  the  creditor  and 
promisee  to  himself  and  for  hie  benefit.  Though  the  agree- 
ment to  pay  the  note  was,  in  fnrm,  an  agreement  to  answer 
for  the  debt  of  another,  and  did  incidentally  serve  both  the 
payee  and  the  maker  of  the  note,  yet,  it  is  manifest  that  the 
primary  object  of  defendant  was  to  sei-ve  himself,  and  that 
the  controlling  consideration  with  him  was  the  protection  of 
his  own  interests.  By  the  ^^ement  he  secured  two  im- 
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portant  benefits :  first,  a  substtuitial  reduotion  of  the  inoum- 
braiice  upon  his  land;  aeeond,  forbearance  from  forecloBure 
proceedings  for  a  considerable  period,  during  which  defend- 
ant might  provide  for  the  rapidly  accumulating  interest  upon 
such  incumbrance.  There  was  nothing  whatever  in  the  trans* 
action  between  the  payee  and  defendant  to  indicate  that  he 
had  any  object,  purpose,  desire  or  motive  whatever  to  serve 
any  other  pei-son  than  himself.  As  between  defendant  and 
the  payee,  the  transaction  was  equivalent  to  a  re-execution 
and  re-delivery  of  the  note  for  the  reduced  amount,  that  is, 
for  the  original  amount  of  the  note  less  the  credit  of  $2,000. 
The  obligation  thus  assumed  by  defendant  to  pay  the  note 
became  and  was  thereafter  his  own  debt,  that  ia,  a  debt  due 
to  the  payee  fiom  himself,  and,  as  such,  was  unquestionably 
assignable  by  the  payee  so  as  to  vest  in  her  assignee  a  right 
of  action  thereon  in  his  own  name.  ■  Code,  §§  8  and  4 ;  See 
Roei  V.  Kenniion,  38  la.  896 ;  also.  Some  Int.  Go.  ti.  A.  T.  ^ 
S.  F.  R.  R.  Co.,  recently  decided  by  this  court,  {anU  p.  46) 
and  authorities  there  cited. 

Our  conclusion  is  that  the  second  defense  is  not  sufficient 
in  law  to  bar  plaintiff's  action.  Defendant  is,  however,  en- 
titled to  a  trial  upon  the  issues  formed  by  the  other  defenses 
of  his  answer.  The  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded,  with  directions  to  sustain  the  de- 
murrer to  the  second  defense,  and  for  further  proceedings  in 
accordance  with  this  opinion. 

Reverted. 


McMiLLBN,  Admr.  etc.,  Appellant,  v.  Gebstlb, 
Appellee. 

.  Pbk-kmptob. 

iy  settiing  upon  tiie  public  land  ol  the  Uiilted  States  and  flUng  a  declaim 
atory  atatemcDt,  a  person  acquires  no  Interest  In  the  land  itaelf,  but 
onl;aninchoaterigbtwbloh,  upon  complianoe  with  the  requirements 
ot  the  acts  ot  congress,  may  ripen  Into  a  title.    It  ia  not  the  Bat>- 


jM,Googlc 


1898.]  McMiLLEK  V.  Geestle.  99 

]«0to(  Bale  or  tnuiBtor  either  voluntary  or  by  adverie  legal  procoed- 
IngB. 

2.  ATTACKKUrr. 

An  attachment  cao  only  operate  upon  the  right  of  a  debtor  eiiitli^;  at 
Uie  time  of  the  levy. 

S.  Statutort  CoHBTRUonoir. 

Seotions  3610  and  2677,  Gen.  Stata.,  providing  that  the  occnpant  Of  pab- 
Uo  landa  baa  attauaferable  Intereat  tfaetelQ,  subject  U>  execution, 
baa  no  application  to  the  case  of  a  pre-emptor  whose  rights  are  de- 
rived bom  the  general  government. 

4.  COWKVASOX. 

A  deed  by  a  pre-emptor  made  after  he  has  acqnired  the  right  to  convey' 
the  land,  la  not  invalid  by  reason  of  the  fact  that  it  was  executed 
in  pnrananee  of  an  agreement  whieh  was  prohibited  and  void  at 
the  time  it  ma  made. 

5.  FOKFUTUHB. 

<tiMationB  ol  forfeiture  of  a  pre^mptor's  tjQe  oan  only  be  raised  by  the 


Appeaifrom  the  Dittrict  Oourt  of  Garfield  Count;/. 

This  was  a  proofleding  in  intervention  to  determine  the 
right  to  certain  real  estate.  Verdict  and  judgment  in  favor 
of  appellee,  petitioner  in  intervention. 

.  Mr.  J.  W,  DOLLISON  and  Mr.  E.  H.  Watson,  for  appellant 

Mr.  M.  J.  BABTLB7,  for  appellee. 

Ma.  Justice  Goddabd  delivered  the  opinion  of  the  court. 

Ou  the  20th  day  of  October,  1890,  J.  E.  Barber  oommenced 
an  action  upon  overdue  promissory  notes  against  Charles  H. 
Leonard  in  the  county  court  of  Gartteld  county ;  sued  out  a 
writ  of  attachment,  which  waa  levied  on  the  21st  day  of  Oc- 
tober, 1890,  at  one  o'clock  and  twenty-five  minutes  p.  h.,  by 
fiUng  a  copy  of  the  writ  in  the  clerk  and  recorder's  ofGce  of 
the  county,  with  a  description  of  the  property  sought  to  be 
attached.  Pendiiig  the  action  Barber  died,  and  McMillen, 
as  his  administrator,  was  substituted  as  plaintiff  in  the  action. 
The  appellee  claims  title  to  the  land  in  controversy  by  deeds 
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from  Leonard  dated  the  2l3t  day  of  October,  1890,  and  the 
10th  day  of  December,  1890.  Leonard  filed  his  declaratory 
Btatement  as  a  pre-emptor  for  the  land  in  controversy  on 
July  23,  1890,  and  made  final  entry  on  October  21,  1890. 
The  controverted  question  of  fact  determined  by  the  jury 
waa  an  to  whether  this  levy  was  made  before  the  final  entry 
of  the  land  in  the  land  office.  Evidence  wae  ioti'oduced  tend- 
ing to  show  that  such  entry  was  not  completed  and  the  land 
paid  for  until  some  twenty-five  minutes  after  two  P.  u.  on 
said  day,  an  hour  later  than  the  levy.  The  jury  having  found 
this  issue  in  favor  of  intervenor,  upon  conflicting  evidence, 
it  must  be  taken  that  the  entry  was  made  after  the  levy  of 
the  writ.  The  question  of  law  presented  is,  whether  a  pre- 
emptor  upon  the  public  land,  before  final  entry,  has  such  an 
interest  in  the  land  sought  to  be  pi-e-empted  as  is  subject  to 
attachment ;  and,  second,  if  not,  whether  a  levy  attempted  to 
be  made  before  entry  constitutes  a  lien  upon  the  equitable 
estate  acquired  by  the  pre-emptor  upon  final  entry  made  after 
the  attempted  levy  and  before  judgment  in  the  attachment 
suit.  We  think  both  questions  must  be  answered  in  the  neg- 
ative. 

By  settling  upon  the  public  land  of  the  United  States  and 
filing  a  declarator}'  statement  a  peiBon  acquires  no  interest  in 
the  land  itself,  but  only  an  inchoate  right,  which,  upon  the  com- 
pliance with  the  requirements  of  au  act  of  congiess,  may 
ripen  into  a  title.  The  right  is  personal  to  the  pre-emptor  and 
may  be  forfeited  by  a  failure  to  perform  any  of  the  conditions 
imposed  at  any  time  before  payment  and  final  entry.  It  is 
not  s  subject  of  sale  or  transfer,  as  expressly  provided  in  sec- 
tion 226S  of  the  Revised  Statutes  of  the  United  States : 
*'  All  assignments  and  ti'ansfera  of  the  right  hereby  secured, 
prior  to  the  issuing  of  the  patent,  shall  be  null  and  void." 

It  would  seem  manifest,  therefore,  that  if  a  volantaiy  trans- 
fer or  assignment  by  the  pre-eroptor  would  be  void,  a  third 
party  could  not,  in  contraveutiuu  of  the  policy  and  against 
the  express  letter  of  the  statute,  procure  a  transfer  of  the 
right  by  an  adverse  legal  proceeding  against  him,  and  that 
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any  step  to^vards  tbe  accnmplishment  of  such  a  result  would 
be  wholly  ineSective.  The  levy  of  the  writ  for  this  reason 
was  wiUiOUt  any  force  and  created  no  lien  upon  the  interest 
of  liConard.  It  is  well  established  that  an  attachment  can 
only  operate  upon  the  tight  of  a  debtor  that  exiuted  at  the 
time  of  the  levy.  Drake  on  Attachment,  §§  2S4  and  243 ; 
Wade  on  Attachment,  §  258 ;   Oroeker  v.  Pierce,  81  Me.  177. 

It  follows  that  the  levy  being  a  nullity,  the  equitable  title 
acquired  upon  final  entry  was  unaffected  by  it,  and  passed 
by  the  conveyance  of  October  21,  1890,  to  the  appellee,  un- 
incumbered. Counsel  for  appellant  relies  on  sections  2676 
and  2677  of  the  General  Statutes  of  Colorado,  1883,  as  sus- 
tuning  his  contention  that  the  interest  of  Leonard  was  trans- 
ferable and  subject  to  execution.  The  right  of  occupancy 
and  possession  that  are  therein  mentioned  are  such  as  exiat 
between  occupants  of  the  public  domain  whose  rights  aie 
dependent  upon  occuj^ncy  alone  and  not  upon  any  right  de- 
rived from  the  general  government  Such  rights  in  no  meas- 
ure interfere  with  the  paramount  title  of  the  United  States 
or  its  disposal  of  the  land  to  one  who  acquires  the  right  to 
purchase  it  under  the  act  of  congress,  and  are  terminated 
whenever  its  title  passes  to  such  purchaser. 

The  interest  of  Leonard  sought  to  be  attached  in  this  case 
was  one  held  under  the  provisions  of  the  act  of  congress  and 
not  the  occupancy  contemplated  in  the  state  statute,  and,  as 
before  stated,  was  not  attachable. 

This  conclusion  dispenses  with  the  necessity  of  passing 
upon  other  eiTors  that  it  is  claimed  intervened  upon  the  trial. 
We  cannot  perceive  wherein  the  rulings  of  the  court  com- 
plained of  in  any  way  prejudiced  the  rights  of  appellant. 
The  judgment  is  accordingly  affirmed. 

Affirmed. 

OH  PETITION  FOR   REHEARING. 

Feb  Cdbiah.  The  appellant  relies,  in  his  petition  for  a 
rehearing,  upon  a  question  we  did  not  deem  it  essential  to 
pass  upon  in  the  original  opinion  in  this  case ;  and  that  is. 
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that  the  evidence  introduced  in  the  court  below  shows  that 
Gentle  had  entered  into  an  agreement  with  Leonard  for  the 
purchase  of  the  land  in  question  prior  to  the  entry  iD  the  land 
office,  and  that  the  deed  executed  on  the  Slst  day  of  Octo- 
her,  1890,  was  made  prior  to  such  entry ;  and,  incidental  to 
this,  that  the  court  erred  in  not  permitting  Leonard,  upon 
his  cross-exam  in  ation,  to  testify  to  such  agreement.  The 
evidence  of  Gerstle,  as  disclosed  in  the  record  and  uncontra- 
dicted except  by  inference,  iu  direct  and  positive  to  the  effect 
that  the  deed  from  Leonard  was  signed,  acknowledged  and 
delivered  after  the  entry  had  been  made.  After  stating  the 
time  the  entry  was  made,  this  witness  testified  as  follows  : 

"  Q.  You  saw  that  delivered,  did  you  ?  (referring  to  re- 
ceiver's receipt.)  A.  Yes,  sir.  Q.  You  saw  the  money  paid 
for  the  land  ?  A.  Yes,  sir.  Q.  What  did  yon  do  after  that 
was  handed  to  Mr.  Leonard  ?  A.  We  went  to  Judge  Hodges' 
office.  Q.  How  far  is  Uiat  from  the  land  office  ?  A.  J  think 
the  next  door,  or  second  door  above.  Q.  What  did  you  do 
there  ;  who  went  with  you  ?  A.  Charley  Leonard  signed  the 
deed  to  me  and  had  it  acknowledged.  Q.  That  was  after  the 
money  was  paid  for  the  land  to  the  receiver,  then  ?  A.  Yes, 
sir.  Q.  What  did  yon  do  with  the  deed  when  it  was  signed 
and  acknowledged?  A.  I  took  it  right  down  to  the  clerk 
and  recorder  of  this  oounty." 

Indoraement  of  filing  in  recorder's  office,  as  shown  on  the 
deed,  was  2.80  p.  m. 

This  witness  testified  fully  to  the  arrangement  that  he  had 
with  Leouard  in  regaixl  to  the  land  piior  to  its  entry,  which 
Was  to  the  effect  that  he  had  a  claim  against  Leonard,  secured 
by  a  trust  deed  on  the  land,  amount  to  $3,500  ;  and  that  in 
consideration  of  advancing  an  additional  sum  of  money  at 
the  time  of  delireiing  the  deed  he  obtained  tide  to  the  land. 

As  we  stated  in  our  former  decision,  we  considered  it  un- 
necessary to  pass  upon  this  assignment  of  error,  and  we  are 
still  of  the  same  opinion ;  but,  as  the  appellant  insists  so 
strenuously  that  because  the  agreement  for  the  sale  to  Gers- 
tle, or  for  the  conveyance  to  him,  was  made  prior  to  the  en- 
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try  of  the  land,  that  the  conveyance  itself  was  void,  and 
therefore  that  GeisUe  had  no  claim  upon  which  he  could  in- 
tervene, we  will  briefly  state  the  views  we  entertain  upon 
that  proposition. 

We  regard  it  as  immaterial  whether  the  agreement  relied 
on  is  in  contravention  of  the  act  of  congress  or  not,  since  the 
deed  to  Gerstle  was  signed,  acknowledged  and  delivered  after 
the  entry,  and  at  a  time  that  Leonard  had  the  full  capacity 
to  dispose  of  the  land.  As  was  said  in  the  case  of  Sutphen 
V.  Stitphen,  80  KatfSHs,  510,  speaking  of  a  transaction  identi- 
cal with  the  one  under  consideration,  with  the  exception  that 
it  wau  an  ^reement  to  tmll  a  homestead  instead  of  a  pre- 
emption right,  the  court  uses  this  language : 

"  But  when  the  deed  was  made,  the  father  had  a  right  to 
convey,  and  he  could  not  disaffirm  the  conveyance  on  the 
ground  of  any  invalidity  in  the  prior  contract  And  while 
that  prior  contract  was,  at  the  time  it  was  made,  illegal  and 
void,  such  invalidity  arose  not  from  any  moral  taint  in  the 
transaction — nothing  which  made  it  inherently  and  essentially 
vicious — but  alone  from  a  temporary  inhibition.  When  that 
inhitntlonceased  there  WHS  nothing  to  prevent  the  parties  fi'om 
carrying  the  agreement  into  effect.  And  when  without  fur- 
ther stipulation  or  new  arrangement  the  father  executed  a 
conveyance  to  the  son,  the  fair  interpretation  is  that  it  was  in 
execution  of  that  prior  contract,  that  it  was  a  presentafGrm- 
ation  of  its  validity,  a  new  contract,  so  to  speak,  a  sale  upon 
the  time  and  terms  theretofore  forced  upon." 

Nor  do  we  think  that  the  validity  of  the  deed  to  Gerstle 
by  Leonard  can  be  questioned  collaterally,  as  attempted  in 
this  case.  The  intervener's  title  was  good  as  against  all  the 
world  except  tlie  United  States,  and  the  question  of  forfeit- 
ure can  only  be  raised  by  the  government.  Larinon  v.  Wil- 
bur, 47  N.  W.  Rep.  881 ;  Snow  v.  Flannery,  10  Iowa,  818 ; 
Turner  o.  Dimnellyy  70  Cal.  597. 

The  original  opinion,  as  corrected  by  changing  date  of  de- 
livery of  deed,  will  be  adhered  to,  and  petition  for  rehearing 
denied. 

Rehearing  dented. 
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Mayor  aud  Trustees  of  Thb  Tows  op  Valverde, 
Plaintiffs  in  Error,  v.  Shattuck  et  al.,  Defend- 
ants IN  Error. 

1.  Statdtb,  TorD  IN  Pabt, 

Where  part  oolj  of  a  legiBlative  act  is  void,  the  residue  majr  sometlmeB 
be  upheld;  but  jadfclal  authority  cannot  subetdbite  ajiTthing  in 
place  of  the  void  part;  if  tlie  residue  of  t^e  act  cannot  stood  with 
the  void  part  cast  out,  then  the  whole  act  must  fail;  and  where  a 
statute  has  but  a^Ingle  object,  if  the  provisions  for  the  aocomplish- 
ntent  of  that  object  be  void,  the  whole  act  fails. 

2.  Lbqiblative  Powsk— Mdmtcipal  Cokpohaitoi<s. 

In  general,  the  legislature  has  plenary  power  in  respect  to  muoiolpal 
corporatioDH,  and  a  legislative  act  relatiog  thereto  will  be  upheld 
unlesB  in  unooDBtitutloDaUtj  is  clearly  and  palpably  apparent. 

As  a  town  or  city  increases  in  population,  territorial  enlai^ement,  pub- 
lic improvements  and  modifications  of  its  local  government  be- 
come necessary  to  the  enjoyment  of  life,  the  proteoUon  of  health, 
and  the  security  of  property. 

5.  ELBCTIONS QUKSTIOS  Of  AMMKXATIOtr. 

The  word  elections  in  section  1,  article  7  of  the  Constitution,  is  not  used 
in  its  general  or  comprehensive  sense,  but  in  its  restrict«d  political 
sense,  meaning  public  eiections  for  the  choice  of  public  oSloers. 

A  statute  requiring  the  queatloii  of  the  annexation  of  a  town  or  olty  to 
be  submitted  to  the  determination  of  such  qualified  electors  of  the 
municipality  as  have  in  the  year  next  preceding  paid  a  property 
tax  therein,  is  not  unoomtHtuIlonal. 

4.  Spboiai.  Lbotblation. 

The  term  toanahip  in  the  legal  nomenclature  of  this  state  refers  to  an 
involuntary  corporatton,  or  quasi  corporation,  and  not  to  a  volun- 
tary municipal  corporation  such  as  an  Incorporated  town.  Special 
legislation  is  not  forbidden  in  respect  to  incorporated  towoa  or  cities, 
except  la  cases  where  a  general  law  can  be  made  applicable. 

6.  Liquon  Tbaffic. 

The  municipal  authorities  of  incorporated  towns  and  cities  may  I>e  in- 
vested wi^  power  to  license,  r^ulate,  prohibit  or  suppress  tlie 
traffic  tn  intoxicatli^  liquors,  subject  to  the  general  law*  of  the 
state;  and  such  traffic  may  be  prohibited  in  one  part  of  a  town  or 
city,  andlioensed  in  another  part,  as  the  public  welfare  may  require. 

6.  Ai.nKBMA»ic  Rbpresbntatioit. 

The  constitution  of  this  state  does  not  make  it  Imperative  that  tjiere 
shall  be  local  aldeiTuanic  representation  In  towns  or  cities. 
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1.  TAXATlOIf — FUBUC  Indbbtsdbsm. 

Section  10  of  tb«  act  of  1893  relating  to  tlie  lumezfttioD  of  contlgnons 
town*  and  cities  la  not  obuoxtous  to  certain  coustiCutioaal  provls- 
iom  relating  to  taxation  and  public  lndebt«dneM.  Art  10,  9S  3  and 
1,  art  11,  g§  1  and  S,  and  art.  IB,  %  12,  coDBldered. 

Error  to  the  County  Court  of  Arapahoe  County. 

Spbclal  proceeding  in  the  coubty  court  uader  the  act  of 
April  11,  1893,  providing  for  the  annexation  of  contiguoutt 
towns  and  cities.     See  Session  Laws  of  that  year,  p.  451. 

Upon  petition  by  citizens  of  the  town  of  Valverde  for  tht, 
diasolntion  of  said  town  and  for  its  annexation  to  the  city  of 
Denver,  the  court  made  an  order  requiring  the  mayor  and 
tmatees  of  said  town  to  call  an  election  for  the  purpose  of 
determining  the  question  of  dissolution  and  annexation.  The 
original  order  required  the  question  to  be  submitted  *'  to  a 
vote  of  the  qualified  electors  of  the  town  of  Valverde,  en- 
titled to  vote  at  said  election." 

Subsequently  the  mayor  and  three  of  the  trustees  of  said 
town  appeared,  and  by  a  counter  petition  prayed  that  the 
order  requiring  the  election  might  be  vacated  on  the  ground, 
88  they  alleged,  that  the  legislative  act  under  which  the 
order  was  obtained  is  unconstitutional  and  void. 

Upon  further  consideration  it  was  adjudged  by  the  oourt 
that  said  act,  "In  so  far  as  it  prescribes  a  property  qualifica- 
tion for  voters,  is  unconstitutional  and  void ;  but  that  the 
remainder  of  said  act  is,  nevertheless,  valid  and  sufficient ;  " 
and  thereupon  the  original  order  was  by  the  court  so  modi- 
fied as  to  require  the  mayor  and  trustees  of  said  town  to  call 
an  election  for  the  submission  of  the  question  by  ordinance 
to  a  vote  of  the  qualified  electors  of  said  town  "  without  re- 
gard to  the  payment  of  a  property  tax  therein." 

To  reverae  the  judgment  of  the  county  court,  the  mayor 
and  trustees  bring  the  record  of  the  proceedings  to  this  court 
b}'  writ  of  error. 

The  following  provisions  of  the  constitution  of  Colorado 
are  referred  to,  but  not  quoted  at  length,  in  the  opinion : 
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AEHOLB  10. 
"  Sec  7.  The  general  a^embly  ahall  not  impose  toxes  for 
the  purposes  of  any  countyi  city,  town,  or  other  municipal 
corporation,  but  may  by  law  vest  in  the  corpoi'ate  authonties 
thei-eof  respectively  the  power  to  assess  and  collect  taxes  for 
all  purposes  of  such  corporation." 

AltTlci^  11. 

"Sec.  1.  Neither  the  state  nor  any  county,  city,  town, 
township  or  school  district  shall  lend  or  pledge  the  credit  or 
faith  thereof,  directly  or  indirectly,  in  any  manner  to  or  in 
aid  of  any  person,  company  or  oorpoiation,  public  or  private, 
for  any  amount  or  for  any  purpose  whatever,  or  become  re> 
sponsible  for  any  debt,  contract,  or  linbility  of  any  peraon, 
company  or  corporation,  public  or  private,  in  or  out  of  the 
state." 

*'  Sec.  8.  No  city  or  town  shall  contract  any  debt  by  loan 
in  any  form,  except  by  means  of  an  ordinance,  which  shall 
be  iiTepealable,  until  the  indebtedness  therein  provided  for 
shall  have  been  fully  paid  or  discbarged ;  specifying  the  pur< 
poses  to  which  the  funds  to  be  raised  shall  be  applied,  and 
providing  for  the  levy  of  a  tax,  not  exceeding  twelve  (12) 
mills  on  each  dollar  of  valuation  of  taxable  property  within 
such  city  or  town,  sufficient  to  pay  the  annual  interest,  and 
extinguish  the  principal  of  such  debt  within  fifteen,  but  not 
less  than  ten  yeara  from  the  creation  thereof ;  and  such  tax 
when  collected  shall  be  applied  only  to  the  purposes  in  such 
ordinance  specified,  until  the  indebtedness  shall  be  paid  or 
discharged.  But  no  such  debt  shall  be  created  unless  the 
question  of  incumng  the  same  shall  at  a  regular  election  for 
councilmen,  aldermen  or  officers  of  such  city  or  town,  be 
submitted  to  a  vote  of  such  qualified  electors  thereof  as  shall, 
in  the  year  next  preceding,  have  paid  a  property  tax  therein, 
and  a  majority  of  those  voting  on  the  question,  by  ballot  de- 
posited in  a  separate  ballot  box,  shall  vote  in  favor  of  creat- 
ing such  debt ;  but  the  aggregate  amount  of  debt  so  created, 
together  with  the  debt  existing  at  the  time  of  such  election, 
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shall  not  at  any  time  exceed  three  per  cent  of  the  valuation 
last  aforesaid.  Debt«  contracted  for  supplying  water  to  aach 
city  or  town  are  excepted  from  the  operation  of  thlB  section. 
The  valuation  in  this  section  mentioned  shall  be  in  all  cases 
that  of  the  assessment  next  preceding  the  last  assessment  be- 
fore the  adoption  of  aucli  ordinance." 

ARTICLE  15. 
"  Sec.  12.  The  general  assembly  shall  pass  no  law  for  the 
benefit  of  a  railroad  or  other  corporation,  or  any  individual 
or  association  of  individuals,  retrospective  in  its  operations, 
or  which  imposes  on  the  people  of  any  county  or  municipal 
subdivision  of  the  state,  a  new  liability  in  respect  to  trans- 
actions or  coneiderations  already  pa»t." 

Mr.  J.  W.  Hblbio,  for  plaintiffs  in  error. 

Mr.  F.  A.  Williams,  and  Messrs.  Helm  &  Goudt,  for 
defendants  in  error. 

Mr.  Plait  Rogebs,  amicM  curia. 

Mb.  Justice  Elliott  delivered  the  opinion  of  the  court. 

The  assignments  of  error  are  to  the  effect ;  first,  that  the 
final  judgment,  or  modified  order,  of  the  county  court  is  con- 
trary to  the  terms  of  the  annexation  act  under  which  this 
proceeding  was  instituted ;  and,  second,  that  the  act  itself  is 
nnconstitutioual  and  void. 

1.  That  the  modified  order  does  not  follow  the  terms  of 
the  act  is  apparent  from  the  langu^e  of  sections  2  and  5, 
hereinafter  quoted.     See  Session  Laws  1898,  p.  451,  et  teq. 

The  county  court  evidently  concluded  that  the  objection 
to  the  statute  on  the  ground  of  its  supposed  unconstitution- 
ality, might  be  obviated  by  rejecting  that  part  prescribing  a 
tax-paying  qualification  for  voters,  and  that  the  residue  of  the 
statQte  might  be  upheld.     A  brief  examination  of  the  object 
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and  purpose  of  the  act  will  ahow  whether  snoh  conoltuion  is 
oorreot  or  otherwise. 

The  object  of  the  act  in  question  is  to  provide  for  the  an- 
nexation of  contiguous  towns  and  cities.  Section  2  requires 
that  the  question  of  diasolution  and  aunexation  be  submitted 
"  to  a  vote  of  such  of  the  qualified  electors  of  such  town  or 
city  [to  be  annexed]  as  have  in  the  year  next  preceding  piud 
a  property  tax  therein." 

Section  5  further  provides  that "  no  ballot  on  the  question 
submitted  shall  be  i-eceived  by  the  judges  of  election  unless 
the  person  ofTering  the  same  shall  be  a  duly  qualified  voter  in 
the  election  precinct  in  which  he  offers  to  vote,  and  entitled 
to  vote  in  such  precinct  at  said  election,  and,  in  addition 
thereto,  shall  have  in  the  next  year  preceding  said  election 
paid  a  property  tax  in  said  town  or  city." 

Section  8  provides  that  tf  a  majority  of  the  votes  bo  cast 
shall  be  "for  annesation,"  a  report  showing  the  result  of  the 
election  shall  be  duly  pi-epared,  certified,  and  filed  in  the 
office  of  the  clerk  of  the  county  court ;  that  the  court  shall 
examine  the  same,  and,  if  satisfied  that  the  proceedings  have 
been  regular,  shall  approve  the  repoi't;  and  that  from  and 
after  such  approval,  such  town  or  city  shall  be  dissolved  and 
the  territory  then  included  within  the  boundaries  thereof 
shall  be  and  become  annexed  to,  and  part  of,  l^e  oity  exist- 
ing under  special  charter. 

Tliose  pi-ovitiions,  which  require  the  submission  of  the  ques- 
tion of  dissolution  and  annexation  to  the  determination  of 
tax-paying  electors,  lie  at  the  very  foundation  of  the  act  itself. 
If  a  majority  of  the  votes  be  "  for  annexation,"  and  the  pro- 
ceedings be  found  regular,  annexation  is  accomplished ;  other- 
wise, nothing  is  accomplished.  It  follows  that  if  the  provision 
prescribing  the  qualifications  of  voters  be  unconstitutional, 
then  the  whole  act  is  unconstitutional.  The  legislature  has 
not,  by  the  terms  of  the  act,  consented  that  a  town  or  city 
may  be  dissolved  or  become  annexed  to  another,  exoept  i^ 
a  majority  vote  of  electors  having  the  qualifications  prescribed 
hy  the  act  itself.     The  reception  of  ballots  from  persons  not 
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having  such  qualifications  is  strictlj  forbidden.  A  majority 
Tota  bj'  electors  thus  qualified  is,  therefore,  the  essential  con- 
dition to  the  accomplishment  of  annexation. 

The  courts  will  go  far  in  giving  a  legislative  act  a  partioo- 
lar  construction  luther  than  declare  it  unconstitutional.  Bat 
the  act  in  this  instance  is  so  clear  and  specific  in  respect  to 
the  qualifications  of  voters,  that  there  is  no  room  for  judicial 
construction.  It  is  true,  that  where  part  only  of  a  legiaktive 
act  is  void,  the  residue  may  sometimes  be  upheld ;  but  judi- 
cial authority  cannot  substitute  anything  in  place  of  the  void 
part.  If  the  residue  of  the  act  cannot  stand  with  the  void 
part  oast  out,  then  the  whole  act  must  fall. 

The  statute  under  consideration  in  this  case  has,  as  we 
have  seen,  a  single  object — the  dissolution  of  incoiporated 
towns  and  cities  for  the  purpose  of  annexing  their  temtory 
to  another  city ; — in  a  word,  the  object  is  annexation.  The 
dissolution  is  preliminary  to,  and  insepai-able  fiom,  annexa- 
tion ;  and  those  provisions  which  presciibe  the  means  and 
procedure  to  be  pursued,  are  incidental  or  auxiliary  to  the 
same  end.  So,  also,  the  remaining  provisions  are  dependent 
upon  and  foUow  the  accomplishment  of  the  single  object, 
annexation.  If  those  provisions  of  the  act  which  prescribe 
the  essential  condition  upon  which  annexation  is  made  to 
depend  be  unconstitutional,  the  principal  object  of  the  statute 
fails,  and  the  whole  act  fails.  Cooley  on  Const.  Lim,  •177 
et  teq.,-  In  re  Some  BiU  No.  165,  15  Colo.  593;  Reed  v. 
Onmibua  It.  It.  Co.,  S3  Cala.  212 ;  Commonwealth  ex  rel.  v. 
Potta,  79  Pa.  St.  164 ;  St.  Jo.  ^  Denver  B.  R.  Co.  v.  Buchanan. 
Cmmty  Court,  89  Mo.  485. 

The  order  of  the  court  requiring  the  eubmlsaion  of  the 
question  to  voters  other  than  those  prescribed  by  the  statute 
was  erroneous,  whatever  view  may  be  taken  of  the  statute 
itself.  If  the  act  be  found  valid,  the  question  must  be  sub- 
mitted to  such  electors  as  the  act  specifies ;  if  the  act  be  found 
unconstitutional,  the  proceeding  must  be  dismissed. 

2.  Is  the  act  in  question  unconstitutional?  This  question 
has  been  ably  argued  by  counsel  pro  and  con;  it  must  now 
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be  detennined  in  oi-der  th«t  the  ooanty  court  may  properly 
dispose  of  the  proceeding. 

In  general,  the  legislature  has  plenaiy  power  in  respect  to 
municipal  corporatinus.  But,  in  this  etate,  legisUtive  power 
has  been  so  hedged  about  by  oonatitutiooal  restrictions  that 
we  are  confronted  with  many  difficulties  in  this  as  in  other 
cases.  We  are  not,  however,  unmindful  of  the  nft-repeated 
rule,  that  the  courts  will  not  decki-e  a  legislative  act  uncon- 
stitutional, unless  its  unoonstitutionahty  is  cleHrly  and  pal- 
pably apparent.  See  People  v.  Wright,  6  Colo.  96,  wherein 
it  is  said ; 

"  The  powers  of  the  general  assembly  are  plenary,  subject 
only  to  constitutional  restraints,  expressed  or  implied.  To 
authorize  an  implied  restraint,  the  implication  must  be  a 
necessary  one." 

See,  also,  Wadaworth  v.  TJ.  P.  Ry.Go.,  18  Colo.  600,  where- 
in it  is  said :  "  So  long  as  a  le^lative  act  is  within  the  sphera 
of  legislative  power — that  is,  so  long  as  it  is  not  an  encroach- 
ment upon  the  province  of  some  other  department  of  the 
government,  it  will  be  upheld,  unless  clearly  in  conflict  with 
some  provision  of  the  constitution  of  the  state  or  nation,  or 
in  violation  of  some  private  right  thereby  secured.  The  con- 
flict between  the  legislative  act  and  some  specific  provision 
of  the  fundamental  law  must,  in  general,  be  clearly  apparent, 
or  the  act  will  not  be  deemed  unconstitutional." 

Municipal  corporations  are  organized  to  promote  the  pros- 
perity and  secure  the  happiness  of  people  living  in  compact 
communities.  Police  and  sanitary  regulations  different  from 
the  general  laws  of  the  state  are  conducive,  and,  in  many  in- 
stances, essential,  to  the  welfare  of  the  inhabitants  of  cities 
and  towns.  As  such  municipalities  increase  in  population, 
territorial  enlargement  and  public  improvements  of  different 
kinds,  as  well  as  modifications  of  the  local  government,  be- 
come necessary  to  the  enjoyment  of  life,  the  protection  of 
health,  and  the  security  of  property,  public  and  private. 

8.  It  is  contended  that  the  act  under  consideration  is  un- 
constitutional because  a  proper^  qual^cation  is  required  to 
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entitle  an  elector  to  vote  upon  the  question  of  dissolution  and 
uinexRtion.  In  support  of  this  contention,  section  1  of  arti- 
cle 7  of  the  Constitution  is  relied  on ;  it  reads  as  follows ; 

"Section  1.  Every  male  person  over  the  age  of  twenty-one 
years,  possessing  the  following  qualificationa,  shall  be  entitied 
to  vote  at  all  elections : 

^IHrtt — He  shall  be  a  citizen  of  the  United  States,  or,  not 
being  a  citizen  of  the  United  States,  he  shall  have  declared 
lus  intention,  according  to  law,  to  become  such  citizen,  not 
less  t^an  four  months  beforehe  offers  to  vote. 

"  Seeond — He  shall  have  resided  in  the  state  six  months 
immediately  preceding  the  election  at  which  he  offers  to  vote, 
and  in  the  county,  city,  town,  ward  or  precinct,  auoh  time  as 
may  be  prescribed  by  law ;  Provided,  that  no  person  shall  be 
denied  the  right  to  vote  at  any  school  district  election,  nor 
to  hold  any  school  district  office,  on  account  of  sex." 

It  will  be  observed  that  no  property  qualification  is  sp^i- 
fied  in  the  foregoiug  section  ;  hence,  if  an  elector  has  the 
qaaliflcationa  therein  specified,  he  is  entitled  to  vote  at  all 
deeUont  contemplated  by  said  Motion,  If  the  term  eleetioni, 
as  therein  used,  be  held  to  include  such  an  electiou  as  is  pro- 
vided for  in  the  act  now  under  consideration,  then  the  act 
cannot  be  upheld.  That  the  word  is  not  used  in  such  a  com- 
prehensive sense,  may  he  inferred  from  the  fact  that  else- 
where in  the  constitution  wherein  the  creation  of  public 
indebtedness  is  provided  for,  the  right  to  vote  is  restricted 
to  such  qualified  electors  as  shall,  in  the  next  year  preceding, 
have  paid  a  property  tax.  See  article  11,  §§  6, 7,  8.  These 
provisions  of  article  11  were  framed  at  the  sume  time  as  arti- 
cle 7,  and  if  they  had  been  considered  exceptions,  they  would 
doubtiess  have  been  noted  as  such  in  article  7  by  the  usual 
phrase,  "  except  as  in  this  eoiietitution  otherwise  provided," 
as  was  done  in  other  parts  of  the  original  constitution.  See 
art  5,  §  80;  art.  6,  §§  1  and  2. 

It  is  manifest  thatsome  restriction  must  be  placed  upon  the 
phrase  all  elections,  as  used  in  section  1,  else  every  pei-son 
haviog  the  qualifications  therein  prescribed  might  inabt  upon 
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voting  at  every  election,  private  ua  well  as  public,  and  thus 
interfere  with  affairs  of  others  in  which  he  has  no  interest 
or  concern.  In  our  opinion,  the  word  electiona  thus  used, 
does  not  have  its  general  or  comprehensive  signification,  in- 
cluding all  acts  of  votinff,  choice,  or  lelection,  without  limita- 
tion, but  is  used  in  a  more  restricted  political  sense — as 
elections  of  public  oiBcers.  This  view  ia  consistent  with  the 
title  of  ailicle  7,  "Suffi-age  and  £lection»,"  and  is  aUo  in 
harmony  with  the  residue  of  the  article.  See  Century  Dic- 
tionary ;  also,  Webster,  and  Bouvier ;  Am.  Si  Eiig.  Ency. 
of  Law,  title.  Electiom. 

In  In  re  Nominations  to  Pvhlic  (Ifficei,  9  Colo.  631,  a  bill  re- 
lating to  primary  elections  was  held  to  be  "a  proper  subject 
of  legislation,  entirely  within  the  legislative  power;"  and 
the  bill  aa  passed  excludes  voters  from  voting  who  in  good 
faith  belong  to  another  political  party  than  the  one  holding 
the  primary  election.  Session  Laws  1887,  p.  317,  at  ieq. 
Thus,  we  have  a  judicial  decision  of  our  own  state,  limiting 
somewhat  the  phi-ase,  all  elections,  as  used  in  article  7. 

In  the  absence  of  any  specific  constitutional  provision  to 
the  contmr}',  the  legislature  may  choose  any  appropriate 
agencj'  whereby  to  change,  modify,  or  disincorporate  muni- 
cipal corporations.  1  Dillon  Mun.  Corp.  (4th  ed.)  §§  54, 
68, 185 ;  People  v.  Fleming,  10  Colo.  553 ;  Oheaney  v.  Hooter, 
9  B.  Mon.  830;  Mamhall  v.  Donovan,  10  Bush  (Ky.)  681; 
Buekner  v.  Gordon,  81  Ky.  665 ;  BlancJiard  v.  BtBteU,  11  , 
Ohio  St.  96 ;   Graham  v.  City  of  Greenville,  67  Tex.  62. 

Counsel  for  plaintiffs  in  error  i-efers  to  the  conslitutiomil 
provision  that  "  the  general  assembly  shall  provide  by  gen- 
eral laws  for  the  oi^nization  and  classification  of  towns  and 
cities."  Const.,  art.  14,  §  13.  Such  provisiou  does  not, 
however,  prohibit  the  dissolution  of  towns  and  cities  thus 
oi^nized  by  any  appropriate  exercise  of  legislative  power. 
We  find  nowhere  in  the  constitution  any  provision  forbidding 
the  submission  of  the  question  of  dissolution  or  annexation 
to  the  determination  of  tax-paying  electors.  Such  electors 
presumably  have  gi'eater  interest  than  others  in  questions 
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affecting  public  indebtedness  or  rate  of  taxation  in  the  mu- 
iticipftlity  where  their  property  is  taxable.  As  we  have  seen, 
the  qualifications  prescribed  by  the  act  are  analognus  to 
those  prescribed  in  the  coustitution  itself,  where  similar  in- 
terests are  at  stake. 

These  views  are  not  in  conflict  with  the  opinion  In  re  S3>- 
tentvm  of  Boundaries  of  City  of  Denver,  18  Colo.  288.  The 
precise  point  decided  in  that  case  is  summed  up  by  the  court 
as  follows : 

"  "  In  our  opinion,  the  power  of  the  legislature  to  annul  the 
corporate  existence  of  the  adjoining  towns  hy  an  amendment 
to  the  ipeeial  charter  of  the  city  of  Denver,  as  provided  by  the 
hill  aubmitted,  mtut  be  denied." 

The  court  did  not  hold  that  the  legislature  was  powerless 
to  disincorporate  a  town  or  city  existing  under  general  laws, 
nor  that  a  majority  vote  of  all  the  qualified  electors  of  such 
a  mnnicipality  was  essential  to  its  disincorporation. 

The  case  at  bar  is  unlike  the  caae  of  State  v.  WilKamt,  5 
Wis.  SOS,  where  the  constitution  itself  expressly  provided 
who  should  be  entitled  to  vote  at  an  election  for  the  removal 
of  a  county  seat.  Section  5  of  article  11  of  our  Constitution 
contains  a  similar  provision  in  relation  to  voting  for  the  cre- 
ation of  a  debt  for  public  buildings.  Neither  the  Wisconsin 
case  nor  section  5  militates  against  the  view  we  have  taken. 

We  do  not  feel  justified  in  declating  the  act  unconstitu- 
tional on  the  ground  that  the  question  of  annexation  is  re- 
quired to  be  submitted  to  the  determination  of  tax-paying 
electors. 

4.  It  is  further  contended  that  the  annexation  act  is  local 
or  special  legislation  ;  and,  hence,  in  conflict  with  section  25 
of  article  5  of  the  Constitution.  The  only  specially  enumer- 
ated case  forbidden  by  section  25,  to  which  the  present  act 
can  be  compared,  is,  "  regulating  county  or  township  affairs." 
The  present  act  affecttt  and  regulates  the  affaire  of  towns 
and  cities,  but  not  the  affairs  of  townships.  The  term  town^ 
thip  in  the  legal  nomenclature  of  this  state  refers  to  an  in- 
voluntary corporation,  or  quasi-corporation,  as  a  subdivision 
Vol.  XIX — 8 
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o£  a  county,  and  not  to  a  voluntAry  municipal  corporation 
each  as  an  incorporated  town.  County  Court  Q-arfield  Co.  v, 
Schaarz,  IS  Colo.  291 ;  Booth  v.  County  Court  Arapahoe 
County,  18  Colo.  661 ;  1  Dillon  Man.  Corp.  §§  22,  23 ;  Kelly 
V.  Meeke,  87  Mo.  396. 

The  act  is  general  in  form.  Of  necessity,  it  has  some  spe- 
cial chamcteristios.  But  conaideiing  the  subject-matter  of 
the  legislation  we  are  not  prepared  to  say  that  a  more  gen- 
eial  law  could  be  made  applicable.  Hence,  ito  enactment  ia 
not  inhibited  by  the  latter  clauao  of  section  25.  In  general, 
the  power  of  a  state  legislature  to  pass  an  act  will  be  pre- 
sumed to  exist  unless  the  contrary  clearly  appears. 

5.  It  is  urged  that  the  act  is  unconstitutional  because  of 
certain  exuise  provisions.  The  objection  is  that  it  continues 
in  force  the  oidinances  of  an  annexed  town  or  city,  prohibit- 
ing or  regulating  the  sale  of  intoxicnting  liquors  within  the 
original  limits  of  such  town  or  city,  and  that  such  ordinances 
cannot  be  repealed  without  the  consent  of  the  voters  of  such 
annexed  territory.  This  objection  is  not  maintainable.  It 
has  never  been  questioned  inthis  state,  so  far  as  we  are  ad- 
vised, that  the  municipal  authorities  of  incorporated  towns 
and  cities  may  be  invested  with  power  to  license,  regulate, 
prohibit,  or  suppress,  the  trafGc  in  intoxicating  liquors,  nth' 
j'eet  to  the  general  laws  of  the  slate.  The  controversy  has 
been  whether  the  local  municipal  government  might  nullify 
or  suspend  the  general  laws  of  the  state  relating  to  tippling 
houses  within  the  limits  of  such  towns  or  cities.  See  ITujf- 
smith's  Case,  8  Colo.  175  j  also,  Seinssen's  Case,  14  Colo.  237. 

In  this  state,  the  policy  of  our  legislation  has  been  to  in- 
vest local  municipal  governments  with  large  powers  in  re- 
spect to  the  traffic  in  intoxicating  liquors.  And  the  different 
towns  and  cities  have  resorted  to  high  license,  low  license, 
local  option,  prohibition,  or  partial  prohibition,  as  the  popular 
will  has  been  manifested  through  the  local  municipal  officers; 
and  so  dmm  shops  have  been  permitted  in  one  part  of  a  city 
or  town  and  prohibited  in  another  part.  For  example,  in 
Denver,  sometimes  by  the  charter,  sometimes  by  ordinance. 
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the  petition  or  consent  of  a  mnjority  of  the  property  owners 
within  restxioted  limits  has  been  made  a  condition  to  ibe 
licensing  of  galoons;  and,  again,  the  sale  of  intoxicating 
liquors  has  been  forbidden  within  a  certain  distance  of  pub- 
lie  schools  and  chui-ches.  The  legality  of  such  conditions 
and  restrictions  has  never  been  judicially  denied,  so  far  as 
we  are  advised.  The  objections  to  the  excise  provisions  of 
the  act  in  question  do  not  render  the  act  unconstitutional ; 
nor  do  they  present  any  insuperable  obstacle  to  annexation. 
Iley  need  not,  therefore,  be  further  reviewed  in  the  present 
proceeding.  People  v.  Cregier,  188  Ilia.  401. 
.  6.  It  is  objected  that  people  living  in  the  original  territorial 
limits  of  an  annexed  town  or  city  can  have  no  representation 
in  the  board  of  aldermen  of  the  city  to  which  such  town  oi 
city  beconjes  annexed.  This  objection  is  not  well  founded. 
Provision  u  made  for  such  representation,  though  a  case  may 
occor  in  wbiob  such  representation  may  be  suspended  for  a 
brief  time.,  Gompara  section  18  of  the  act  under  considera- 
tion wiUi  section  2  of  the  Denver  charter  of  1893,  Session 
Laws,  p.  18&.  The  objection  cannot  be  considered  serious ; 
it  does  not  affect  the  constitutionality  of  the  act.  No  con- 
stitatiofial  provision  has  been  cited  making  it  imperative  that 
there  shall  be  local  aldermanic  representation  in  towns  or 
cities  In  this'state.  The  cases  cited  by  counsel  for  plaintiff 
in  error  on  this  point  bear  little  anali^y  to  the  present  case. 
Warren  v.Mayor  ^  Aldermen  of  Charlettown,  2  Gh-ay,  84 ;  Peo- 
ple V.  Mat/nard,  15  Mich.  463  ;  Lanning  v.  Carpenter,  20  N. 
T.447. 

7.  It  is  contended  that  section  10  of  the  Annexation  Act 
violates  certain  constitutional  provisions  relating  to  taxation 
and  municipal  indebtedness.     The  section  reads  as  follows : 

"  Sec.  10.  Whenever  in  pursuance  of  this  act  any  town  or 
city  existing  ander  general  laws  shall  be  annexed  to  any  city 
existing  under  a  special  chai-ter,  all  rights,  causes  of  action, 
records,  uncollected  revenues  and  other  property  of  the  town 
or  city  so  annexed  shall  accrue  to  and  become  the  property 
of  the  eity  so  enlatged ;  and  all  valid  indebtedness  of  any 
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town  or  city  so  annexed,  and  of  the  city  existing  under  a 
special  charter,  shall  be  paid  by  geoeral  taxation  upon  all  the 
taxable  properly  within  the  city  existing  under  a  special  char- 
ter, including  the  territory  formerly  included  in  the  town  or 
oitj  so  annexed.  At  least  a  proportionate  share  of  the  moneys 
of  the  city  so  enlarged,  avftilable  for  water  service,  lighta  and 
other  public  improvements,  shall  be  expended  each  year  with- 
in the  territory  formerly  included  within  the  town  or  city  so 
annexed,  based  upon  the  assessed  valuation  thei-eof ;  and  the 
water  and  light  service  of  any  town  or  city  so  annexed  shall 
not  be  curtailed  after  such  annexation."  Session  Laws,  1893, 
p.  455. 

Unless  the  foregoing  section  conflicts  with  some  express 
provision  of  the  constitution,  there  can  be  no  doubt  of  its 
wisdom  and  propriety.  Speiiking  upon  this  subject,  Mr.  Jus- 
tice Dillon  says : 

"It  is  usual,  however,  for  the  legislature,  on  the  change 
or  division  of  municipal  and  public  corporations,  to  make 
provision  concerning  existing  indebtedness;  and  its  power 
to  do  so,  unless  restrained  by  special  constitutional  provisioD, 
is  clear  and  ample."     1  Dillon  Mun.  Corp.  §  173. 

The  constitutional  provisions  which  section  10  of  the  An- 
nexation Act  is  supposed  to  violate  will  be  briefly  noticed. 

Of  art.  10,  sec.  7 :  It  is  a  sufficient  answer  to  the  objection 
based  on  this  section  to  remark  that  the  general  assembly  has 
not  by  section  10  of  the  Annexation  Act  undertaken  to  "  im- 
poee  taxes  for  the  purposes  of  any  county,  city,  town  or  other 
municipal  corporation."  On  the  contrary,  it  has  by  said  sec- 
tion vested  in  the  corporate  authoiities  of  the  surviving  city 
the  power  to  assess  and  collect  taxes  throughout  its  entire 
extent,  including  its  enlar^d  boundaries,  for  all  the  purposes 
of  such  en  laired  corporation. 

Of  art.  11,  sec.  1 :  This  section  is  to  be  construed  as  pro- 
hibiting a  town  or  city  by  its  own  voluntary  corporate  act 
from  pledging  its  credit  to,  or  becoming  responsible  for,  any 
debt,  contract  or  liability  in  aid  of  a  thii'd  part}'.  Certainly, 
in  the  case  at  bar,  the  town  of  Valverde  is  Dot  called  upon 
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to  pledge  its  credit  to,  or  become  responsible  far,  any  person, 
compai>y  or  corporation.  If  annexation  takes  place,  the  town 
of  Valverdfl  ceases  to  exist  as  a  municipal  corporation.  It 
is  true,  that  by  annexation  the  city  of  Denver  becomes  re- 
sponsible for  tiie  municipal  indebtedness  of  Valverde,  if  any 
tiiere  be  existing  when  annexation  takes  place ;  bat  by  an- 
nexation the  territory  of  Valverde  is  added  to  the  city  of 
Denver,  and  becomes,  ipio  facto,  an  integi'al  part  of  its  new 
and  enlarged  boundaries,  and  so  the  indebtedness  foi'  which 
Uie  enlarged  oity  becomes  responsible  is  its  own  indebtedness 
for  and  on  its  own  account,  and  is  no  longer  a  debt  or  obli- 
gation of  a  third  party.  It  may  be  obHei-ved  alao  in  this  con- 
nection that  the  corporate  property  of  Valvei'de  in  case  of 
annexation  becomes  the  property  of  the  enlai^d  city  the 
moment  antiexation  takes  place. 

Of  art.  11,  sec.  8 :  It  is  contended  that  section  10  of  the 
Annexation  Act  contains  a  threefold  violation  of  this  section. 
The  ai^ument  is,  tliat  it  affects,  or  may  affect,  the  rights  of 
the  town  of  Valverde,  of  the  city  of  Denver,  and  of  the  creditr 
018  of  both  municijjalitiee.  It  is  true,  taxation  of  property 
situate  in  tlie  territory  formerly  embraced  within  the  corpo- 
rate limits  of  Valverde  or  of  the  city  of  Denver  may  be  in- 
creased or  decreased  by  annexation,  though  it  is  not  made  to 
^pear  that  there  will  be  any  change.  In  any  event,  sec- 
tion 8  does  not  contain  any  guai'anty  that  there  shall  be  uo 
increase  of  taxation  in  case  of  the  enlaif^ement  of  municipal 
boundai-ies,  nor  has  our  attention  been  called  to  any  other 
constitutional  provision  to  that  effect. 

By  anuexadoit  no  debt  is  contracted  bi/  loan  either  by  the 
towD  of  Valverde  or  by  the  city  of  Denver,  nor  is  any  debt 
conti'acted  at  all  by  the  town  of  Valverde  as  a  municipal 
corporation  since  the  town,  as  such,  ceases  to  exist  as  soon  as 
dissolution  and  annexation  take  place.  The  annexation  of 
Valverde  may  increase,  or  it  may  decrease,  the  taxes  of  those 
owning  property  situate  within  the  original  limits  of  Valverde 
or  of  Denver ;  it  may,  or  may  not,  subject  property  within 
such  limits  to  pre-existing  municipal  indebtedness;  in  any 
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event,  these  circumstances  constitute  no  legal  or  oooatitn- 
tional  objection  to  anuexation.  Objeotious  to,  as  well  as  ar- 
guments for,  annexation  based  upon  such  supposed  increase 
or  decrease  of  taxation,  rest  wholly  upon  gi-ounds  of  expe- 
diency, and  do  not  affect  the  legal  or  constitutional  rights  of 
either  municipality,  or  of  the  residents  thereof.  Upon  thia 
subject  Judge  Dillon  speaks  with  his  usual  oleamees  as  fol- 
lows: 

"  Not  only  may  the  legislature  originally  fix  the  limits  of 
the  corporation,  but  it  may,  unless  specially  restrmned  hy  ike 
conttitittion,  tviiequeitHy  annex,  or  authorize  the  annexation 
of,  contiguous  or  other  territory,  and  this  without  the  con- 
seut,  and  even  against  the  remonstrance,  of  the  majority  of 
the  pereons  residing  in  the  corporntion  or  on  the  annexed  ter- 
ritory. And  it  it)  no  constitutional  objection  to  the  exercise 
of  this  power  of  compulsory  annitxation  that  the  property  thus 
brought  within  the  corporate  Hniita  will  he  subject  to  taxa- 
tion to  discharge  a  pre-existing  municipal  indebtedness,  since 
this  is  a  matter  which,  in  the  absence  of  special  constitutional 
restriction,  belongs  wholly  to  the  legislature  to  determine." 
1  DiUon  Mun.  Corp.  (4th  ed.)  §  185. 

The  rights  of  creditors  are  amply  protected  by  the  annexa- 
tion act.  They  have  the  joint  resources  of  the  two  munici- 
palities as  secuiity  for  the  municipal  indebtedness  of  each. 
They  have  a  responsible  municipal  government  upon  which 
every  kind  of  legal  process  may  be  had  for  the  collection  and 
enforcement  of  their  respective  claims.  In  case  of  antece- 
dent indebtedness  contracted  by  loan  in  pursuance  of  an  or- 
dinance of  any  town  or  city,  suoh  oidinancs,  by  virtue  of  ihe 
constitution,  survives  all  changes  of  oi^nization,  govern- 
ment, or  boundaries,  which  may  befall  the  munioipality,  until 
such  indebtedness  shall  have  been  fully  paid  and  discbat^d. 
lu  case  such  town  oi'  city  be  dissolved  by  annexation  to  an- 
other, the  municipal  otBcei-s  of  the  surviving  corporation  may 
be  compelled  by  mandamuB  to  levy  and  collect  tAxes  for  the 
payment  of  suoh  indebtedness,  the  same  as  if  they  were  offi- 
cers of  the  original  corporation-;  and  for  the  putpose  of  mora 
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completely  prntecting,  paying  and  dischai^ag  such  indebt- 
edness, auch  officeis  mayi  if  necessary  to  the  security  of  cred- 
itors, be  required  to  levy,  collect  and  keep  separate  the  taxen 
collected  from  tbe  property  situate  within  tlie  limits  of  the 
original  municipalities  respectively,  any  law  of  tlie  tttate  to 
the  contrary  notwilhstanding-  The  Constitution  of  the  Uni- 
ted States  provides  that  no  state  ghall  pa»»  any  law  impairing 
the  obtiffotion  of  eontraeU.  This  applies  to  the  constitutions 
of  the  sevei'al  states  as  well  as  to  statutes  enacted  by  state 
legislatures.  The  constitution  of  this  state  oontaios  a  simi- 
lar provision. 

It  is  true,  section  8  of  article  10  of  our  Constitution  pro- 
vides that  "  all  taxes  shall  be  uniform  upon  the  same  class 
of  subjects  within  tbe  territorial  limits  of  the  authority  levy- 
ing the  tax."  In  view  of  this  provision,  it  is  urged  with  much 
force  that  the  annexation  act  cannot  be  upheld,  since  the  con- 
tingeiicy  may  occur  in  which  the  municipal  autlioiities  of  the 
enlarged  city  may  have  to  depart  from  the  unifurmity  vule  in 
levying  taxes.  For  example,  original  Valverde  property  may 
have  to  be  subjected  to  a  certain  rate  of  taxation  to  meet  orig- 
inal Valverde  indebtedness,  while  original  Denver  property 
may  have  to  be  subjected  to  a  different  rate  of  taxation  to 
meet  original  Denver  indebtedness,  fiemote  and  improbable 
as  such  a  contingency  may  be,  nevertheless,  if  it  should  oc- 
cur, all  state  laws,  constitutional  as  well  as  statutory,  would 
have  to  give  way  to  the  paramount  rule  that  no  state  law  can 
be  suffered  to  impair  the  obligation  of  contracts  f  and  thus 
the  uniformity  rule  of  taxation  might  be  pai-tially  suspended 
in  order  to  maintain  contract  obligations.  But  we  need  not 
for  this  reason  hold  section  10  of  the  Annexation  Act  void. 
The  rule  prescribed  in  that  section  may  be  followed,  unless 
some  creditor,  for  the  purpose  of  enfoi-cing  the  payment  of 
his  loan  contracted  in  pursuauce  of  an  irrepealable  ordinance, 
should  invoke  tbe  rule  specified  in  section  8  of  urticle  11  ol 
the  Constitution.  In  suob  case,  the  municipal  authoiities  of 
Denver  might  be  compelled  to  act  as  ofBcers  of  tho  uiiginal 
town  of  Valverde,  or  of  the  original  city  of  Denver  (as  such 
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towD  or  city  existed  when  such  loan  was  contracted),  And  in 
auch  ofRcinl  otpscity  might  be  i-equired  to  levy  and  collect 
taxes  from  such  originHl  municipality  and  apply  the  same  to 
the  payment  of  auch  loan  ;  this  section  of  article  11  being 
connected  with  tlie  obligation  of  the  loan  would  be  held  su- 
perior to  section  8  of  article  10,  as  well  as  superior  to  the 
annexation  statute.  Conbact  obligations  are  of  paramount 
importance.  1  Dillon  Mun.  Corp.  (4th  ed.)  §§  170  to  174, 
inc. ;  Cooley's  Const.  Lim.  (6tli  ed.)  p.  351 ;  Mount  PUtuant 
V.  Beckwiths  100  U.  S.  514  ;  NoHh  Yarmouth  v.  SfciUit^a,  45 
Me.  133  ;  Blanohard  v.  Bittell,  tupra;  McQum  v.  Board  of 
Education,  133  Ilia.  122;  County  of  San  Mateo  v.  Railroad 
Co.,  13  Fed.  Rep.  722 ;  8  Am.  ^  Ihtg.  JR.  JR.  Ca»e»,  p.  1; 
People  V.  Mat/or  of  Chicago,  51  Ills.  36  ;  Lire  Town  of  Flat- 
buaK  60  N.  Y.  406  ;  People  v.  Morgan,  90  Ills.  566 ;  Slkri- 
wether  v.  Garrett,  102  U.  S.  473. 

Of  art.  15,  sec.  12 :  The  annexation  act  is  not  obnoxious 
to  this  section.  A  legislative  act  whereby  one  municipal 
corpoi-ation  becomes  annexed  to  another,  forming  one  consol- 
idated town  or  city,  the  surviTiiig  municipality  assuming  all 
the  coi-poi-ate  debts  and  taking  all  the  corpotute  pi-opei'ty  of 
the  annexed  municipality,  together  with  the  authority  to  levy 
and  collect  taxes  throughout  the  enlat^ed  municipality,  its 
not  an  act  retrospect  in  its  operation ;  nor  does  it  impose  on 
the  people  of  either  municipality  a  new  liability  in  respect  to 
transactions  or  considerations  ali'eady  past.  The  benefit  ac- 
cruing t(f  the  people  of  the  surviving  city  is  a  present  and 
prospective  consideration,  and  is  based  upon  a  present  and 
not  upon  a  past  transaction.  So,  too,  there  is  a  present  con- 
sideratiou  accruing  to  the  people  of  the  annexed  territory; 
they  receive  and  enjoy  the  greater  privileges  and  protection 
which  the  larger  municipality  affords,  and  at  the  same  tdme 
are  relieved  from  the  burdens  of  an  independent  municipal 
government. 

It  is  said  that  the  provisions  of  the  annexation  act  are  not 
binding  upon  the  city  of  Denver  because  the  act  does  not 
provide  for  her  assent  to  annexation  either  by  popular  eleo- 
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tion  or  by  a  vote  of  her  corporate  officers.  It  ia  a  sufficient 
answer  for  this  case  to  say,  that  the  city  of  Denver  ia  not 
here  complaining ;  nor  do  we  intimate  that  an  objection  on 
her  part  would  be  of  any  avail ;  besides,  just  before  the  pas- 
sage of  the  annexation  act,  an  act  was  passed  "  to  amend  and 
revise  the  charter  of  Denver."  The  latter  act  expressly 
provides  that  any  town  or  city  contiguoua  to  Denver  may 
become  a  part  of  the  latter  city  by  dissolution  and  annexation. 
It  ia  conceded  that  such  revised  and  amended  charter  has  al- 
ready been  accepted  and  put  in  operation  by  the  city  of  Den- 
ver. Thus,  the  city  of  Denver  has  accepted  in  advance  the 
annexation  of  contiguous  towns  and  cities  with  all  the  bur- 
dens imposed  by  the  annexation  act.  See  Session  Laws  1893, 
particularly  the  exception  and  proviso  in  section  2  on  page 
135. 

We  have  endeavored,  with  due  consideration,  to  review  the 
objections  presented  against  the  constitutionality  of  the  an- 
nexation act.  While  impressed  with  the  rule  that  the  act 
should  be  upheld,  if,  by  any  reaaonable  construction,  its  pro- 
viaioDB  could  be  harmonized  with  the  constitution,  we  have 
endeavored,  also,  to  bear  in  mind  the  rights  of  individuals. 
It  should,  however,  be  observed  in  this  conrtection  that  the 
record  in  this  case  nowhere  discloses  the  existence  of  any 
municipal  indebtedness  whereby  the  rights  of  individuals, 
either  as  taxpayei-s  or  creditors,  are,  or  may  become,  involved 
by  annexation.  We  have,  however,  considered  such  ques- 
tions because  it  seemed  expedient  that  they  should,  to  some 
extent,  be  disposed  of  in  a  pi'0(;eeding  of  this  kind.  If  the 
constitutional  objections  in  re.-<pect  to  taxation  and  municipal 
indebtedness,  as  presented  upon  this  review,  were  to  be  held 
sufficient  to  defeaji  the  present  act,  it  is  difficult  to  see  how 
they  could  be  obviated  by  any  other  legislative  enactment. 
Thus,  the  unfortunate  conclusion  would  be  reached  that  two 
or  more  towns  or  cities  in  this  state  could  not  be  annexed  or 
consolidated,  so  long  as  there  should  be  any  indebtedness  by 
loan  existing  against  either  of  them. 

The  annexation  act,  so  far  as  this  review  has  extended, 
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Rppesrs  to  have  been  framed  with  care ;  and  its  proviaiona 
seem  to  be  fair  and  juxt,  as  well  as  free  from  constitutional 
objeetion.  The  judgment  of  tlie  county  court  will  be  re- 
versed, and  the  cause  remanded  for  further  proceedings  in 
accordance  with  this  opinion. 

Bever»ed. 


McClurb  et  al.,  Admr's.  etc.,  Appellants,  v.  Thb 
Board  of  Codnty  Commibsionbr8  of  the  Codnty  op 
La  Plata,  Appellee. 


1.  COUHTT  Tbeasurrr. 

Honef  collected  and  received  b;  the  trea«urer  belongs  to  the  oonntj, 
and  be  is  a  bailee  thereof,  witli  ezpreu  and  extraordin&ry  liability. 

2.  Trubi«  and  TauBTXEa. 

Money  received  by  tlie  treasuror  bj  virtue  of  his  office  cODstitutes  a 
trust  fund,  which,  if  divert«d  or  misappropriated,  may  bo  recovered 
in  an  action  upon  his  bond,  or  the  county  may  treat  it  aa  a  trust 
tund  and  follow  it  wherever  it  can  be  ti'aced. 

3.  Same. 

Id  order  to  subject  the  private  estate  of  a  defaulting  trustee  to  the  pay- 
ment of  the  trust  fund,  while  it  le  not  necessary  to  trace  such  funds 
Into  any  particular  property,  it  must  be  clearly  shown  that  it  went 
into  and  was  used  for  the  benefit  of  such  estate. 

4.  Same. 

The  mere  wrongful  conversion  of  a  trust  fund  can  give  the  beneficiary 
no  equitable  lien  upon  property  belonging  to  the  trustee  prior  to 
■udi  conversion,  nor  upon  assets  subsequently  acquired  from 
sources  entirely  outside  and  independent  of  the  fund  or  Ita  pro- 

5.  rLBAxare — Proof. 

To  enforce  a  construotive  or  resulting  trust,  the  facte  from  which  such 
trust  Is  claimed  to  arise  must  be  clearly  alleged,  and  prorad  with 
certainty. 

6.  EviDEKcr— RapoBTB  of  CoMMrrrEEB. 
Reports  of  committeeis  appointed  hf  the  co 

to  examine  the  books  of  the  treasurer  a 
to  prove  the  facte  recited. 


Appeal  from  the  Dittrict  Court  of  La  Plata  Comitjf. 
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Action  to  declare  and  enforce  a  truat. 

Od  the  6th  day  of  January,  A.  D.  1892,  the  Board  of 
County  CommissionerB  of  La  Platu  county  instituted  this 
action  against  T.  J.  McClure,  D.  L.  Sheets  and  John  P.  Cos- 
ton,  adminietratora  of  the  estate  of  John  Reid,  deceased,  to 
sahjecl  the  assets  that  came  into  their  hands  as  such  admia- 
istratoTs  to  the  payment  of  a  balance  due  to  the  county  from 
their  intesliite,  as  county  treasurer.  The  facts  upon  which 
appellee  pi-edicates  its  right  to  this  relief  fue  in  substance  as 
follows : 

On  the  2d  day  of  July,  A.  D.  1888,  John  Reid  qualified 
and  assumed  the  ofBce  of  county  ti-easurer  of  La  Plata  coun- 
ty, and  held  such  office  until  the  5th  day  of  Mai-ch,  A.  D. 
1890,  the  day  of  hia  death.  During  such  term  he  collected 
and  received  county  funds  to  the  amount  of  |i20,000  over 
and  above  his  du^bursements,  and  the  amount  in  the  treasury 
at  the  time  of  his  death.  On  the  12th  day  of  March,  A.  D. 
1890,  the  appellants  were  appointed  and  qualified  as  admin- 
istrators of  his  estate,  and  as  such  administrators  took  pos- 
session and  control  of  all  his  personal  and  real  estate.  The 
CAsh  and  other  assets  in  the  ofiice,  aggregating  the  sum  of 
$32,997.97  were  turned  over  to  Mr.  Bell,  the  successor  in 
office,  by  appellants,  and  the  sum  of  $9,145.75  was  afterwards 
paid  to  the  connty  by  Mrs.  Reid,  out  of  life  insur-ance  receiv- 
ed by  her  upon  the  death  of  her  husband.  It  is  claimed  by 
appellee  that  Reid  commingled  the  couuty  funds  with  his  , 
own,  and  that  the  individual  assets  that  ciinie  into  the  hands 
of  the  appellee  were  in  part  the  proceeds  of  such  funds,  and 
are  held  by  them  in  trust  for  the  county.  The  court  below 
found  the  issues  in  favor  of  appellee,  and  decreed  that  the 
sum  of  $10,897.25,  with  interest  from  November  5,  A-  ^• 
1890,  be  first  paid  out  of  such  assets. 

To  reveiw  tliis  deci'ee  appellants  bring  this  appeal. 

Mr.  J.  L.  Russell  and  Mr.  Geoegb  Q.  Bichmoni>,  for 
appellants. 
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Mr.  O.  S.  Galbbbath,  for  appellee. 
Mb.  Jdstice  Goddabd  delivered  the  opinion  of  the  ooart 

The  prelimiDaiy  question  to  be  met  at  the  threshold  of  our 
investigHtion  ia  us  to  the  relationship  that  a  county  treaanier 
holds  to  the  money  that  coiaes  into  his  hands  by  virtue  of 
his  oSice.  It  is  contended  by  appellee  that  the  relation  is 
that  of  bailee  of  the  funds,  and  by  Hpiiellante  that  tlie  rela- 
tion of  debtor  and  cieditor  exists  between  him  and  the  couaty. 
Without  determining  where  the  weight  of  authority  lies  on 
this  question,  as  there  is  much  conflict  between  the  ndjudged 
cases,  we  think  that  under  the  pivsvisions  of  our  statute  re- 
lating to  a  county  treasurer,  the  money  collected  and  received 
by  him  belongs  to  the  county,  and  that  he  holds  a  fiduciary 
relationship  thereto  that  constitutes  him  a  bailee,  with  express 
and  extraoi'dinary  liability.  The  bond  he  is  required  to  give 
before  entering  upon  the  duties  of  his  ofBce  is  conditioned 
that  he  '^  shall  faithfully  and  pi-omptly  perform  the  duties  of 
said  office,  *  *  •  pay,  according  to  law,  all  moneys  which 
shall  come  into  his  hands  as  treasurer,  and  shall  render  a 
just  and  true  account  thereof,  whenever  required  by  said 
board  of  commissi  on  ei-s,  ox  by  any  provision  of  law,  and  shall 
deliver  over  to  his  successor  in  office,  or  to  any  other  person 
authorized  by  law  to  receive  tlie  same,  all  moneys,  books, 
papers  and  other  things  appertaining  thereto  or  belonging  to 
his  office."     Mills'  Ann.  Stat.  §  886. 

Section  890  of  Mills'  Annotated  Statutes  provides: 

"It  shali  be  the  duty  of  the  county  treasurer  to  receive  all 
moneys  belonging  to  the  county,  from  whatsoever  source 
they  may  be  derived.  •  •  •  All  moneys  received  by  him  for 
the  use  of  the  county  shall  be  paid  out  by  him  only  on  the 
orders  of  the  board  of  commissioners,  according  to  law,  ex- 
ce[>t  where  special  provision  for  the  payment  thereof  is  or 
shall  be  otherwise  made  by  law." 

It  is  further  provided  in  section  901  of  Mills'  Annotated 
Statutes,  "  Upon  the  resignation  or  removal  from  office  of  any 
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county  treHsurer,  all  the  books  and  papera  belonging  to  his 
office,  and  all  moneys  in  his  hands  by  virtue  of  his  ofSce,  shall 
be  delivered  to  his  successor  in  office,  upon  the  oath  of  such 
preceding  traasurer,  or  in  c;uie  of  his  death,  upon  oath  of  his 
executors  or  admininti-atois,"  etc. 

The  supreme  couil  of  Indiana  having  announced  the  doc- 
trine in  several  cases  that  a  township  trustee,  in  common  with 
a  ooanty  treasurer,  was  not  a  mere  bailee,  hut  the  owner  of 
the  money  that  came  into  his  bands  by  virtue  of  his  office, 
that  court  distinguished  and  limited  such  ownei-ship  in  Sow- 
Uy  V.  Fair,  104  Ind.  189,  as  follows : 

"  But  the  tide  of  a  township  trustee  in  the  money  for  which 
he  is  held  accountable  is  only  recognized  to  the  extent  that 
is  necessary  for  the  better  preservation  of  the  various  funds 
which  the  money  represents,  and  is,  in  fact,  a  legal  title  only 
in  a  technical  and  very  limited  sense.  The  equitable  title  to, 
and  tiie  bene&ciary  int«rest  in,  such  money  is  in  the  town- 
ship, and  in  that  view  the  money  for  which  the  trustee  is  lia- 
ble upon  his  bond  really  belongs  to  the  township." 

It  follows  that,  if  the  money  received  by  the  treasurer  by 
virtue  of  his  oifice  belongs  to  the  county,  it  constitutes  a 
trust  fund,  which,  if  diverted  or  misappropriated  may  be.re- 
covered  in  an  action  upon  his  bond,  or  the  county  may,  if  it 
elect,  treat  it  as  a  trust  fund  and  follow  it  wherever  it  can 
be  traced.     Sauer  v.  Town  of  Nevadaville,  14  Colo.  54. 

It  only  remains,  therefore,  to  determine  from  the  evidence 
in  the  case  whether  the  appellee  has  established  its  right  to 
sul^ct  the  Hssets  that,  came  into  the  hands  of  appellants  in 
their  representative  capacity,  to  the  payment  of  the  balance 
found  to  be  due  from  their  intestate  to  the  county.  It  is  a 
well  settled  rule  that,  where  property  held  in  trust  has  been 
misapplied  and  diverted  from  the  purpose  of  sucli  trust,  it 
may  be  followed  wherever  it  may  be  traced,  and  subjected  in 
its  new  form  to  the  use  of  the  cestui  que  trust.  Firgt  Nat- 
Bank  of  Central  City  v.  Eummell  et  at.,  14  Colo.  259 ;  Cook  v. 
Tullis,  18  WaU.  882 ;  Ifeel^  v.  Rood,  54  Mich.  134 ;  Fierce  v. 
SoUer,  65  iMicb.  26S. 
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In  the  case  nt  bar  no  evidence  was  introduced  thnt  tended 
to  show  in  the  iilightest  degree  that  the  money  sought  to  be 
recovered  wae  invested  in  any  of  the  property  Uiat  came  into 
the  possession  of  appellants.  On  the  contrary,  evidence  was 
introduced  by  them  that  all  the  property  of  which  their  in- 
testate died  seized  was  owned  by  him  prior  to  July  2, 1388, 
or  was  property  that  he  had  received  in  exchange  for  other 
property  that  he  owned  prior  to  that  time.  Upon  proof  alone 
that  Reid  as  county  treasurer  had  collected  the  funds  in  con- 
troversy, and  that  they  had  not  been  applied  to  the  use  of  the 
county  during  hia  lifetime,  noj-  turned  over  since  his  death, 
the  court  below  held  that  the  failure  to  account  for  ita  disposi- 
tion created  a  conclusive  presumption  that  it  was  commingled 
with  Reid's  private  assets  and  rendered  such  assets  subject 
to  its  payment.  The  case  of  McLeod  v.  Evan»,  68  Wis.  401, 
was  relied  on  as  sustaining  this  conclusion.  That  decision 
was  rendered  by  a  divided  court.  The  majority  opinion,  if 
not  a  departure  from,  very  much  enlarges  the  rule  very  gen- 
erally announced  in  the  adjudicated  cases,  and  as  correctly  stat- 
ed by  Ju4ge  Cassoday  in  his  dissenting  opinion,  "  The  mere 
wrongful  conversion  of  the  draft  by  Hodges  certainly  gave 
the  plaintiff  no  equitable  lien  upon  the  pioperty  belonging 
to  him  prior  to  such  convei-sion,  nor  upon  assets  subsequently 
acquired  from  sources  entirely  outside  and  independent  of, 
and  wholly  foreign  to,  the  draft  or  the  proceeds  of  it.  To 
say  that  it  does,  is  to  hold  that  such  wrongful  cunversion  of 
itself  gave  the  plaintiff  a  preference  over  all  other  creditors, 
regardless  of  what  became  of  the  draft  or  the  proceeds  of  it. 
I  am  not  aware  of  any  adjudicated  ease  sanctioning  such  a 
preference.  An  equitable  lien  exists  only  when  the  trust 
money  is  directly  or  indirectly  traceable  to  the  fund  sought 
to  he  charged." 

Moreover,  the  fitcts  in  that  case  were  dissimilai*  from  those 
disclosed  in  the  case  before  us,  and  furnished  some  founda- 
tion for  the  claim  that  the  trust  money  was  mixed  with  pri- 
vate funds.  It  was  shown  that  Hodges  was  engaged  in  the 
business  of  banking ;  that  through  drafts  drawn  on  the  Chi- 
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cago  bank,  the  proceeds  of  the  converted  draft  came  into  his 
bands  in  tiie  course  of  his  bu^inets  as  a  banker,  and  were 
osed  by  bim  for  the  bene6t  of  his  estiite. 

In  the  case  of  Sherwood  v.  Milford  State  Bank,  63  N.  W. 
.  Rep.,  p.  928,  Judge  Durand,  after  citing  cases  in  point,  said : 
**  But  in  all  these  cases  it  is  held  that  the  fund  must  be  clearly 
traced  into  the  hands  of  the  person  sought  to  be  charged, 
and  that  it  the  trust  property  does  not  remain,  but  has  beea 
made  way  with  hy  the  trustee,  the  ceituit  que  tmitent  have 
no  longer  any  specific  remedy  against  any  part  of  his  estate 
io  his  insolvency,  but  they  must  come  in  paripatiu  with  the 
other  creditors,  and  prove  against  the  trustee's  estate  for  the 
amount  due  them.  This  rule  has  been  as  steadily  adhered 
to  by  the  courts  both  of  this  country  and  of  England  as  any 
rule  which  has  ever  been  adopted  for  the  protection  of  the 
general  creditors  of  a  bankrupt  or  of  an  insolvent." 

Upon  a  careful  examination  of  the  cases  cited  by  appellee 
we  find  nothing  in  conflict  with  the  rule,  that  in  order  to 
subject  a  private  estate  of  a  defaulting  trustee  to  the  payment 
of  the  trust  fund  that  has  been  by  him  wrongfully  converted, 
while  it  is  not  necessary  to  trace  such  funds  into  any  partic- 
alar  property,  it  must  he  clearly  shown  that  it  went  into,  and 
was  used  for  the  benefit  of  such  estate. 

The  rule  is  well  established  that  to  enforce  a  constructive 
or  resulting  trust  the  facts  from  which  such  trust  is  claimed 
to  arise  must  bo  clearly  alleged,  and  must  be  proved  with 
clearness  and  certainty.  Pom.  Eq.,  vol.  2,  §  1058 ;  Perry  on 
Trusts,  §  187  ;  First  Nat.  Bank  of  Denver  v.  Campbell,  2  Colo. 
App.  271 ;  Phaiips  et  al.  v.  Overfield,  100  Mo.  466. 

Tested  by  this  rule,  the  evidence  in  this  case  is  clearly  in- 
sufficient to  establish  appellee's  right  to  recover  in  this  action. 

As  this  case  may  be  retried,  we  notice  briefly  the  errors 
assigned  upon  the  admission  and  rejection  of  certain  evi- 
dence. The  court  permitted,  over  the  objection  of  appel- 
lants, the  witness  Weaver  to  testify  to  statements  made  by 
defendant  Coaton  to  the  commissioners,  to  the  effect  that  the 
nssets  in  ihe  bands  of  the  administrators  were  sufficient  to 
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pKj  all  liabilities  against  the  estate,  and  that,  if  a  sufficient 
time  was  given  them  to  realize  on  peraoual  property,  they 
could  pay  off  the  indebtedness  claimed  by  the  county;  that 
the  assets  were  figui'ed  up,  and  also  the  liabilities,  to  show 
that  there  wonld  be  sufficient.  We  are  unable  to  perceive 
wherein  this  evidence  was  relevant.  It  could  throw  no  light 
upon  the  meiits  of  the  controversy,  or  in  any  way  aid  the 
court  in  arriving  at  any  legal  or  equitable  conclusion  involved 
in  the  action.     K  was  clearly  inadmissible. 

The  reports  of  the  committees  appointed  by  the  district 
court  in  pursuance  of  the  statute  to  examine  the  books  of  the 
treasurer,  offered  by  appellants,  were  properly  rejected.  The 
facts  sought  to  be  established  by  them  could  not  be  proven 
in  that  wa)' ;  while  the  individuals  composing  such  committee 
might  testify  as  to  the  amount  of  money  which  they  found  on 
hand  at  the  time  of  their  investigation,  the  reports  themselves 
were  clearly  inadmissible  to  prove  such  fact. 

For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment of  the  court  below  must  be  reversed. 

Reverted. 


Sylvester  bt  al,.  Plaintiffs  im  Ebrob,  v.  Jebohe,  De- 
fendant IN  Eerob. 

1.  EqniTT — ItlJUMCTlOSS. 

Injunctive  relief  will  not  be  gntnted  to  stay  a  mer«  private  Duiftauoe, 
unleM  ft  uppeara  that  gre»t  and  irraparable  mischief  will  result 
from  withlioldiug  the  procW,  but  where  that  appears,  and  that  a 
suit  at  law  will  be  an  ineffectual  protection  against  future  acts  of  a 
similar  character,  equity  ba«  jurisdiction. 

2.  Saxk. 

The  statute  miAii^  owners  of  reservoirs  liable  for  all  damages  result- 
ing from  leakage,  or  overflow  of  waters  therefrom,  or  by  floods  etc., 
does  not  deprive  a  court  of  equity  of  jurisdiction  to  restrain  the  fill- 
ing of  a  reservoir,  when  the  remedy  at  law  ts  not  adequat*  to  a 
particular  exigency. 
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3.  PBAOnCB. 

A  writ  eommandlng  the  defendants  to  retndn  and  desist  from  diverting 
water  Into  a  reserroir,  did  not  forbid  tbe  repairing  or  changing  the 
rewTvoir  so  as  to  prevent  the  injur;  oompl^aed  of,  and  whenever 
It  was  so  obanged  they  were  at  liberty  to  apply  to  the  court  for  a 
modification  or  disBolntion  of  ttte  Injonatiou. 

4.  Plbadisos. 

Facte  occnrring  subseqaent  to  the  oommencement  of  an  action  should 
be  presented  by  supplemental  pleadings,  and  not  by  amendment  to 
the  original  proceedings. 

6.  Injukctiom. 

The  right  to  an  injunction  to  prevent  the  flooding  of  premtsee  witbiD 
the  corporate  limits  of  Denver,  which  have  been  platted  into  streetji, 
alleys,  blocks,  etc.,  is  in  no  way  dependent  upon  the  legality  of  the 
plat. 

e.  EvxDxnoK. 

The  fact  that  others  have  coDstructed  reservoirs  in  the  same  locality 
can  give  no  right  to  maintain  one  and  permit  water  to  seep  there- 
front  to  tlie  danu^  of  adjoining  lands.  Evidence  of  such  fact  is 
Irrelevant  and  inadmissible. 

7.  DiSCBBTIOM— LlMTTIHO  Aroumshts. 

The  fixing  a  limitation  upon  ailments  of  counsel  in  a  civil  action  is  a 
matter  almost  entirely  within  tbe  discretion  of  the  trial  oourt. 

Error  to  the  District  Court  of  Arapahoe  County. 

Action  tor  injunctive  relief  to  prevent  the  flooding  of 
plaintiffs  property  by  water  from  defendants'  reservoir. 

Id  the  district  court  a  temporary  restraioittg  order  was 
granted,  which,  after  several  unsucceasfut  attempts  at  disso- 
lution was,  upon  final  bearing,  dissolved,  tbe  defendants,  in 
tiie  meantime,  having  reinforced  the  banke  of  their  reservoir 
so  aa  to  prevent  seepage  therefrom.  Upon  the  final  hearing, 
it  was  specifically  adjudged  that  tbe  original  injunction  was 
properly  issued,  but  that  the  occasion  therefor  bad  since  been 
removed  by  the  defendants,  wherefore  tbe  same  was  dissolved. 
The  defendants  being  dissatisfied  with  the  result,  in  so  far  as 
it  adjudged  the  original  injunction  to  have  been  rightfully 
gi-asted,  excepted  to  the  judgment,  and  bring  the  case  here 
upon  error. 

The  original  and  only  complaint  whs  filed  in  tbe  district 
Vol.  XIX — 9 
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court  on  the  5th  day  of  December,  1888.  In  this  pleading 
the  pkintiff  alleges : 

"  That  he  is  the  owner  in  fee  of  that  certiun  tract  and  parcel 
of  land  situated  in  the  west  half  of  section  4,  towuship  4, 
south  of  range  68  west,  Arapahoe  county,  Colorado,  which 
is  platted  and  known  as  Jerome  park,  and  as  the  fiist  addi- 
tion to  Jerome  park.  That  he  has  been  the  owner  of  said 
tracts  and  parcels  of  laud  ever  siuce  the  month  of  June,  1887, 
buying  a  large  portion  thereof  some  Urae  prior  to  said  date. 

"  PlaintiEf  further  says,  that  immediately  after  the  purchase 
of  said  tracts  and  parcels  of  land  the  same  was  platted  as 
Jerome  park,  and  as  the  Srst  addition  to  Jerome  park,  and 
improvements  made  thereon  and  the  same  devoted  to  residence 
purposes,  and  that  since  said  date  not  less  than  seventy-five 
houses  have  been  built  on  said  tracts  and  parcels  of  land, 
and  that  most  of  the  same  are  completed  and  occupied  by 
residents. 

"  Plaintiff  further  says  that  he  is  still  continuing  the  im- 
provement of  said  land,  and  that  the  same  has  been  until  this 
time  in  active  demand  for  sale  as  residence  property  and  for 
the  construction  of  dwellings  thereon. 

"  Plaintiff  further  says  that  late  in  the  summer  of  1887, 
and  after  the  plaintiff  had  purchased  the  above  described 
tracts  and  parcels  of  land  and  improved  the  same  and  devoted 
them  to  residence  purposes,  the  defendants  acquired  the  fol- 
lowing described  tract  and  parcel  of  land,  to  wit :  Beginning 
at  a  pointou  the  dividing  line  between  the  northwest  quarter 
and  the  southwest  quarter  of  section  4,  township  4,  south  of 
range  68  west,  326  feet  east  of  the  northwest  corner  of  said 
southwest  quarter;  thence  east  on  sud  dividing  line  281.5 
feet  more  or  less  to  a  point  710  feet  west  from  the  northeast 
corner  of  the  northwest  qnaitei-  of  said  southwest  quarter ; 
thence  at  right  angles  with  said  dividing  line  330  feet ;  thence 
east  345.5  feet;  thence  south  208  feet ;  thence  west  627  feet 
to  a  point  538  feet  south  of  the  place  of  beginning;  thence 
north  538  feet  to  the  place  of  beginning,  containing  5.12  acres 
more  or  less.     That  said  tract  of  land  lies  immediately  east 
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and  adjacent  to  that  part  of  the  above  described  premises 
owned  by  the  plaintiff,  known  as  the  first  addition  to  Jerome 
park,  and  immediately  oontiguoua  to  block  7  in  such  addition. 

"  Plaintiff  further  eaya  that  said  defendants  have  excavated 
on  said  premises  acquired  by  them  as  aforesaid  an  excavation 
from*  four  to  seven  feet  in  depth  below  the  natural  surface 
of  the  soil,  and  extending  over  almost  the  who.le  of  said  tract 
of  5.12  acres,  and  have  thrown  up  embankments  about  such 
excavation  three  to  five  feet  above  the  natural  surface  of  the 
soil. 

"  Plaintiff  further  says  that  on  or  about  the  22d  day  of 
November,  1888,  the  defendants  turned  a  large  stream  of 
water  into  the  said  excavation,  and  have  ever  since  continued 
to  flow  the  same.  That  there  is  now  running  into  said  exca- 
vation a  rapid  stream  of  water  therein,  diverted  by  said  de- 
fendants, which  is  not  less  than  three  inches  in  depth  and 
four  feet  in  width,  and  that  the  defendants  have  maintained 
such  tttream,  or  a  much  larger  stream  continuously  since  the 
same  was  diverted  into  said  excavation,  and  that  the  defend- 
anta  have  thereby  made  a  pond  of  water  some  four  or  five 
acres  in  extent,  and  from  three  to  seven  feet  in  depth. 

*'  Plaintiff  further  says,  that  the  water  thus  diverted  into 
said  excavation  by  defendants  escapes  therefrom  upou  the 
lands  owned  hy  the  plaintiff,  as  above  desci-ibed,  almost  im- 
mediately after  the  same  are  diverted,  by  reason  of  the  loose 
construction  of  the  said  pond  and  the  gravelly  character  of 
the  soil  lying  beneath  the  same ;  and  that  after  the  pond  be- 
comes partially  filled  it  escapes  about  as  rapidly  as  it  flows 
into  the  pond,  and  that  the  result  thereof  has  been  to  fiood  a 
large  part  of  the  premises  owned  by  the  plaintiff.  That  lots 
14  to  88  in  block  7  are  flooded  with  water,  so  that  the  a&me 
stands  thereon  fram  six  inches  to  two  feet  in  depth.  That  a 
large  part  of  the  remainder  of  plaintifTs  premises  are  so  af- 
focted  t^  the  water  percolating  throngh  the  gravelly  soil 
from  the  said  pond  as  to  fill  or  flood  the  cellars  of  the  houses 
owned  by  the  plaintiff  and  his  grantees  oo  said  premises. 

"Plaintiff  further  shows  that  he  is  the  owner  of  biick 
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bouses  lately  constructed  on  lot  17  in  block  7,  and  on  lot  48 
in  block  6,  and  on  lot  22  in  block  4,  in  said  Jerome  park  ad- 
diUoii,  each  of  which  have  brick  cellars  which  would  be  water 
tight,  except  from  the  acts  of  the  defendants  aforesaid  in 
maintaitiing  the  said  pond,  but  that  the  maintenance  of  said 
pond  had  flooded  said  oellars  eo  that  the  water  now  stands  in 
depth  from  six  inches  to  two  feet,  and  it  has  been  impossible 
for  the  plaintiff  to  continue  work  and  complete  the  said 
houses  on  account  of  the  flooditig  of  the  same  with  water  as 
aforesaid. 

"  And  plaintiff  further  shows,  that  upon  lota  57  and  58  in 
block  6,  55  and  56  in  block  6,  59  and  60  in  block  6,  8  and  9 
in  block  4, 15  and  16  in  block  5,  in  said  Jeiome  park  addi- 
tion, bouses  are  owned  and  occupied  by  certain  gi-antees  of 
the  plaintiff,  and  that  the  cellars  connected  with  said  houses 
have  been  flooded  in  the  same  manner  as  those  owned  by  the 
plaintiff  by  the  action  of  the  defendants,  and  that  the  plain- 
tiff is  greatly  injured  thereby  by  reason  of  his  interests  as  a 
seller  of  the  same,  and  as  the  owner  of  the  adjoining  prop- 
erty. And  pliintiff  further  shows  that  be  is  the  owner  of  a 
large  part  of  said  addition,  amounting  to  over  two  hundred 
lots,  which  are  UDsnId,  and  the  sale  of  which  is  greatly  in- 
jured, if  not  entirely  prevented  by  the  maintenance  of  the 
pond  aforesaid. 

^'Plaintiff  further  shows  that  he  has  sold  from  the  stud 
Jerome  paik  and  the  said  addition  thereto  about  one  hundred 
and  fifty  lots,  and  that  the  acts  of  the  defendants  greatly  in- 
jure the  further  sale  thereof,  and  that  it  will  be  impossible  to 
sell  any  of  the  lota  lying  under  said  pond  for  building  pur- 
poses if  the  same  is  still  maintained. 

"  Plaintiff  further  shows  that  he  has  requested  defendants 
to  abate  the  said  nuisance  and  discontinue  the  maintenance 
of  said  pond,  and  that  they  refuse  to  do  so ;  and  plaintiff 
says  that  if  the  said  pond  is  maintained  during  the  progress 
of  tiiis  cause  it  will  produce  great  and  irreparable  injury  to 
the  plaintiff;  that  he  has  already  been  damf^ed  by  the  acts 
of  the  defendants  in  not  less  than  the  sum  of  two  thousand 
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dollars,  and  that  if  the  same  is  further  maintained  his  dam- 
ages will  be  of  a  sort  which  cannot  be  estimated,  nor  can  he 
be  adequately  compensated  by  any  damages  which  could  be 
recovered  at  law. 

"  Wherefore  plaintiff  prays: 

*'  1.  That  a  temporaiy  writ  of  injunction  issue  out  of  this 
court  enjoining  the  said  defendants  and  each  of  them,  and 
their  and  each  of  their  agents,  servants  and  employees,  from 
further  diverting  the  water  into  the  said  excavation  itbove 
described,  and  from  causing  any  further  water  to  flow  therein 
during  the  continnance  of  this  suit 

"  2.  That  upon  the  final  hearing  of  this  cause  said  injunc- 
tion be  made  perpetual. 

"  8.  For  the  sum  of  two  thousand  dollars  damages,  and 
tor  costa  of  thia  suit." 

A  temporary  injunction  was  issued  on  December  8,  1888, 
and  duly  served  upon  the  defendants.  On  the  same  day  the 
defendants  filed  their  answer.  In  this  they  admit  the  own- 
ership of  the  property  as  alleged.  They  further  admit  tliat 
at  the  time  of  the  commencement  of  the  action  they  were 
engaged  in  filling  said  reservoir  with  water.  All  the  other 
allegations  of  the  complaint  are  specifically  denied.  As  a 
second  and  further  defense  they  allege  that  the  plaintiff  con- 
sented to  the  construction  of  defendant's  reservoir,  and  that 
the  same  was  constructed  before  there  were  any  improve- 
ments upon  plain  ti^s  land. 

Afterwards,  by  amendment  to  the  original  answer,  and  as 
a  further  defense,  it  was  alleged  that  plaintiffs  lands  were 
within  the  corporate  limits  of  tlje  city  of  Denver,  and  that 
the  same  had  been  platt«d  into  lots,  blocks,  streets  and  alleys, 
and  the  lots  sold  in  violation  of  the  charter  of  such  city. 

By  a  further  amendment  tendered  for  filing,  it  is  alleged 
that  there  are  many  practicable  methods  by  which  seepa^ 
may  be  prevented  from  defendant's  reservoir,  among  which 
a  number  ai-e  given  in  detail ;  and  it  is  also  averred  that  since 
the  preliminaiy  injunction  was  issued,  such  changes  had  been 
made  as  would  effectually  prevent  the  damages  complained 
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of.  The  court,  bein^  of  opinioa  that  these  matters  could 
more  properljr  be  embraced  iu  a  supplemeotal  pleading  thau 
by  amendment,  refused  to  permit  this  amendment  to  be  filed, 
and  the  same  matters  were  under  protest  set  forth  in  a  sup- 
plemental answer.  In  this  it  is  stated  that,  1^  the  construction 
of  a  cei-tain  drainage  ditch  and  other  changes,  the  reservoir 
of  defendants  no  longer  permits  of  seepage. 

Mr.  J.  Wabnbb  Mtt.t.h,  for  plaintiffs  in  error. 

Mr.  John  L.  Jerome,  for  defendant  in  ei-ror. 

Chief  Justice  Hayt  delivered  the  opinion  of  the  court. 

It  is  contended  that  the  facts  stated  in  the  complaint  are 
not  sufficient  to  authorize  equitaUe  relief. 

The  remedy  by  injunction  was  invoked  for  the  purpose  of 
restmining  the  defendants  from  running  water  in  a  certain 
reservoir,  from  whence  it  was  escaping  by  aeep^^  upon  phun- 
tifF's  land,  Sooding  his  building  lots,  and  filling  the  cellars  of 
his  houses  with  water,  as  it  is  alleged. 

As  a  general  rule,  injunctive  relief  will  not  ba  granted  to 
stay  a  mere  private  nuisance,  unless  it  appears  that  irrepara- 
ble mischief  will  result  from  withholding  the  process.  But 
where  it  appears  that  great  and  irreparable  mischief  will  re- 
sult from  the  wrougs  complained  of,  and  that  a  suit  at  law 
will  be  ineffectual  as  a  protection  gainst  futum  acts  of  a  sim- 
ilar character,  the  jurisdiction  of  equity  is  now  firmly  estab- 
lished.    High  on  Injunctions,  (3d  ed.)  sees.  802,  839. 

It  is  urged  by  appellants  that  the  rule  is  changed  in  this 
state  by  reason  of  the  following  provision  of  our  statute : 
"  The  owners  of  the  reservoirs  shall  be  liable  for  all  damages 
arising  from  leakage  or  overflow  of  the  waters  therefrom  or 
by  floods  caused  by  breaking  of  the  embankments  of  such 
reservoirs."  Mills'  Ann.  Stat.,  sec.  2272.  The  foregoing  is 
simply  an  affirmation  of  a  common  law  princij)le.  It  was 
enacted  in  this  state  as  part  of  au  act  with  reference  to  iixi- 
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gadoD.  In  this  act  the  right  is  given  tor  the  construction  of 
reservoirs  for  ceitain  purpones,  and  the  context  indicates,  we 
think,  that  the  p&ragi-aph  relied  upon  was  inserted  aa  a  pre- 
oautionaiy  measure,  under  the  apprehension  that  without  it, 
it  would  be  possible  to  place  such  a  construction  upon  the 
act  as  would  relieve  owners  of  reservoirs  from  liability  for 
leakage  and  overflow.  It  does  not  change  the  rule  concern- 
ing injunctive  relief.  lu  older  to  have  this  effect,  the  remedy 
at  law  must  be  direct,  certain  and  adequate.  When  the 
remedy  is  not  adequate  to  a  particular  exigency,  then  a  court 
of  equity  has  jurisdiction.  The  remedy  at  law  in  this  case  is 
inadequate  because  the  injuries  that  were  being  suffered  by 
plaintiff  were  irrepai-able ;  and  aUo  for  the  reason  that  a  suit 
at  law  would  not  prevent  the  iudicting  of  like  injuries  in  the 
future.  Story's  Eq.  PL,  sec.  473 ;  High  on  lujutictions, 
sec.  889 ;  Sprague  v.  Rhodes  et  al.,  4  R.  I.  301. 

The  writ  as  issued  commanded  the  defendnnba  to  refrain 
and  desist  from  diverting  water  into  the  reservoir.  Com- 
plaint is  made  on  account  of  the  scope  of  the  writ.  It  is 
claimed  that  it  should  have  simply  enjoined  the  defendants 
from  running  water  in  the  I'eservoir  as  then  constructed.  We 
do  not  think  this  contention  of  counsel  is  well  taken.  Tlie 
writ  did  not  prevent  the  defendants  from  repairing  oc  chang- 
ing the  reservoir  so  as  to  prevent  the  injuiy  to  plaintiff  com- 
plained of,  and  whenever  the  reservoir  was  so  changed  the 
defendants  were  at  liberty  to  apply  to  the  court  to  have  the 
injunction  modified  or  dissolved.  They  availed  themselves 
of  this  right  from  the  firat,  and  from  time  to  time  made 
changes  in  the  reservoir,  and  were  allowed  under  the  direc- 
tion of  the  court  to  experiment  by  running  water  into  it. 
While,  therefore,  the  injunction  as  framed  was  warranted  by 
the  facts,  were  it  (itherwise,  the  defendants  are  not  in  a  posi- 
tion to  complain  because  they  were  not  injured  thereby,  hav- 
ing been  allowed  to  make  the  necessary  experiments  from 
time  to  time,  untQ  the  reservoir  was  propeily  constiucted, 
when  the  injunction  was  promptly  dissolved. 

The  refusal  to  allow  facts  oocuriing  subsequent  to  the  com- 
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mencemeiit  of  the  action  to  be  pleaded  as  an  amendment  to 
the  original  answer,  was  not  error.  By  an  amendment  to 
the  code  of  civil  procedure,  it  is  provided  that,  "  When  facta 
occurring  subsequent  to  the  commencement  of  an  action  ren- 
der it  proper,  the  same  may  by  leave  of  the  court  be  presented 
by  supplemental  pleadings,  and  issue  taken  thereon  as  in  case 
of  original  pleadings."  Session  Laws,  1889,  p.  78.  These 
facts  v/ei-e  pleaded  in  the  supplemental  answer  filed,  and  were 
'given  due  weight  by  the  district  court.  The  defendants' 
lights  were  in  this  manner  fully  pi-otected,  and  the  statute  as 
to  pleading  observed. 

Plaintiff's  premises  are  situate  within  the  corporate  lituita 
of  the  city  of  Denver.  By  an  amendment  to  the  city  charter 
in  force  at  the  time  of  the  actn  complained  of,  it  is  provided, 
'*  That  it  shall  be  unlawful  for  any  person  or  persons  to  plat 
or  lay  out  into  streets,  alleys,  blocks  and  lots  any  land,  within 
the  corporate  limits  of  the  city  of  Denver,  and  offer  the  same 
for  sale,  either  publicly  or  privately,  unless  it  be  platted,  and 
the  plat  he  also  accepted  by  the  city  council."  Sesition  Laws, 
1887,  p.  88.  The  provision  is  relied  upon  to  defeat  this  ac- 
tion. If  plaintifTs  right  to  the  relief  sought  rested  upon  the 
validity  of  his  plat,  or  a  right  to  sell  the  lots,  there  would  be 
force  in  this  contention.  Until  the  premises  are  platted  ac- 
cording to  the  statute  and  accepted  by  the  city,  they  do  not 
properly  constitute  an  addition  to  the  city,  but  this  does  not 
prevent  the  occupation  or  improvement  of  the  prembes  by 
the  owner  or  his  grantees.  It  certainly  gives  the  defendant 
no  right  to  flood  the  lands  with  water,  and  render  the  same 
unhealthy,  uninhabitable  and  worthless.  The  plaintifTs  right 
to  maintain  this  action  is  in  no  way  dependent  upon  the  le- 
gality of  the  plat ;  it  could  be  maintained  were  the  land  ranch 
or  acre  property. 

Upon  the  final  hearing  the  court  refused  to  allow  defend- 
ants to  show  that  the  location  of  their  reservoir  was  in  a  lo- 
cality abounding  in  reservoirs,  and  utilized  for  the  gathering 
and  storage  of  ice,  and  this  ruling  is  assigned  for  error.  The 
evidence  rejected  was  irrelevant  to  the  issue.     It  is  entirely 
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immaterial  whether  or  not  the  locality  was  so  used.  The 
defendant  could  not  gain  a  right  to  maintain  a  reservoir  and 
[lermit  the  water  to  seep  therefrom  to  the  damage  of  the  ad- 
joining lands,  by  showing  that  others  had  constructed  reser- 
voirs in  the  same  locality,  or  that  other  landu  in  that  vicinity 
were  need  for  the  ice  business. 

The  ruling  of  the  court  refusing  to  allow  the  defendants 
to  show  that  the  plaintiff  might  make  his  cellar  water  tight 
by  the  use  of  cement  must  be  upheld.  Plaintiff  was  under 
uo  obligation,  equitable,  legal  or  moral,  to  make  his  cellar 
water  tight  to  avoid  in  part  the  consequences  of  the  wrong- 
ful act  of  defendants.  Aside  from  this,  the  fiooding  of  the 
cellars  with  water  was  only  a  part  of  the  injury  complained 
of. 

Upon  the  final  hearing  the  argument  was  limited  to  forty- 
five  minutes  for  each  side,  and  this  restriction  is  assigned  for 
error.  The  fixing  of  a  limitation  upon  aigumenta  of  counsel 
is  a  matter  almost  entirely  within  the  discretion  of  the  trial 
courts,  and  unless  such  discretion  has  been  grossly  abused 
this  court  will  not  be  justified  in  interfering.  The  parties 
in  the  court  below  presented  several  applications  for  the  dis- 
solution of  the  injunction  prior  to  the  final  hearing,  and  no 
doubt  Uie  questions  involved  were  freely  discussed  upon  these 
interlocutory  upplications,  so  that  a  lengthy  argument  upon 
the  final  hearing  was  not  required.  Be  this  as  it  may,  how- 
ever, we  are  not  prepared  to  say  that  the  time  allowed  was 
not  KuiBcient  to  fully  present  the  questions  at  issue. 

The  tiial  court  seems  to  have  proceeded  with  extreme 
caution  in  the  determination  of  the  issues  presented.  From 
time  to  time,  upon  application,  tlie  defendants  were  allowed 
to  change  the  banks  of  their  I'eservoir,  and  experiment  there- 
with by  turning  water  into  the  same.  As  soon  as  the  couH 
was  advised  that  the  reservoir  was  sullicient  to  prevent  the 
seepage  complained  of,  the  injunction  was  dissolved.  Under 
tiiese  circumstances  we  are  unable  to  find  that  the  defend- 
tnta  have  any  just  ground  of  complaint.  The  judgment  of 
the  district  court  will  therefore  be  affirmed. 

Affirmed. 
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1.  Stattjtobt  COKSTBCOEIOR'. 

While  the  statute  (Mills'  Ann.  Stata.  sec.  8tM)  ts  ailent  u  to  tli«  place  of 
ImprUoumeat  of  oae  coiiTict«d  of  the  offense  therein  pToacribed, 
yet  it  provides  tfaat  be  shall  be  deemed  guilty  of  a  felony,  which  in 
effect  U  a  provision  t^at  he  shall  be  imprisoned  1&  the  penitentiary. 

2.  FBLONP,   DBFIirKD. 

The  term  felony,  whenever  It  occurs  In  the  oonstltation  or  laws  of  this 
state,  means  any  criminal  offense  pouishable  by  death  or  Impilsoa- 
meot  in  the  peatt«ntiary,  uui  none  other. 

3.  COMBTITUTIOKAL  LAW — TlTLK   OF  ACT. 

The  purpose  of  an  act  entitled  "  An  act  to  provide  for  the  branding, 
herding  and  care  of  live  stock,  and  to  repeal  certain  acts  In  relation 
thereto,"  is  to  protect  the  ownership  of  live  stoclc,  and  a  section  of 
the  act  providing  that  any  person  who  shall  steal,  etc.,  an;  neatoat^ 
He,  horse,  etc.,  shall  be  deemed  guilty  of  a  felony  and  punished.  Is 
well  Intended  to  cairy  out  that  purpose;  it  furnishes  effective  and 
appropriate  means  to  that  end,  and  is  germane  to  tite  subject  oi- 
pressed  In  the  title  ot  the  act. 

4.  Samb. 

It  is  provided  by  sec  21,  arL  S  of  the  Constitution  that  no  bill  except 
general  appropriation  bills  shall  be  passed  containing  more  than 
one  subject,  which  shall  be  clearly  expressed  In  ita  title.  This  in- 
hibition mast  receive  a  reasonable  construction.  It  Is  enough  if 
the  bill  treats  of  one  general  subject,  and  that  aahject  Is  expreased 
In  the  title. 


Origirud  Proceeding — Application  for  Sabea»  Oorput. 

Mr.  A.  W.  HoLLBNBECK,  foF  petitioner. 

The  Attoekey  GenbbaI.,  for  the  People. 

Peb  Cdbiam.  The  petitioner  waa  indicted  on  the  4tti  day 
of  June,  1891,  in  the  district  court  sitting  in  and  for  Baca 
county,  for  feloniously  stealing  two  steers  on  the  20th  day 
of  November,  1889.  Upon  the  trial  of  the  cause,  on  June  10, 
1893,  he  was  found  guilty  of  iHrceny  in  manner  and  form 
as  charged  in  the  indltitmeut,  and  the  value  of  the  property 
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stoleo  was  fouod  to  be  tlS.OO.  He  was  thereupon  seoteiiced 
by  the  coart  to  hard  Inboi  in  the  penitentiary  for  the  term  of 
six  months.  He  alleges  that  such  sentence  was  void  and  his 
imprisonment  thereunder  illegal,  because  not  authorized  by 
any  law  of  the  state  in  force  at  the  time  the  offense  was  com- 
mitted. That  under  section  T&3  of  the  General  Statutes  of 
1883,  being  section  1230  of  Mills'  Statutes,  to  constitute 
grand  lan;eny,  punishable  by  imprisonment  in  the  peniten- 
tiary, the  value  of  the  property  stolen  must  exceed  the  sum 
of  S20.O0,  and  that  the  -lentence  could  not  be  imposed  under 
section  S190  of  the  General  Statutes,  section  4271  of  Mills' 
Statutes,  because  the  place  of  imprisonment  is  not  therein 
designated,  and  under  the  decision  of  this  court  in  the  case 
of  Brookt  et  al.  v.  People,  14  Colo.  413,  he  should  have  been 
confined  in  the  county  jail.  It  was  held  in  the  case  of  Kolr 
let^erger  v.  The  People^  9  Colo.  233,  that  those  sections  were 
concurrent,  and  that  the  crime  of  larceny  of  live  stock  was 
indictable  and  punishable  under  either.  While  the  crime  as 
charged  in  the  indictment  iu  this  case  is  within  the  purview 
and  language  of  both  of  these  sections,  yet  the  sentence  was 
manifestly  imposed  under  the  latter  section,  which  is  as  fol- 
lows : 

"  Any  person  who  shall  steal,  embezzle,  •  •  •  drive,  lead 
or  ride  away  •  •  •  any  neat  cattle,  horse,  etc.,  •  *  •  shuU 
be  deemed  guilty  of  a  felony,  and  ou  conviction  thereof  in 
any  court  of  competent  jurisdiction  shall  be  punished  by  im< 
prisonment  not  exceeding  six  years,  or  by  fine  not  exceeding 
five  thousand  (5,000)  dollars,  at  the  discretion  of  the  couit." 

This  section  is  clearly  not  amenable  to  the  objection  relied 
on  by  counsel  for  petitioner.  While  it  does  not  in  express 
terms  provide  the  place  of  imprisonment,  yet  in  effect  it  does 
80  by  providing  that  the  offense  therein  proscribed  shall  be 
deemed  a  felony. 

By  section  4,  art.  18,  of  the  State  Constitution,  all  felonies 
not  capital  are  made  punishable  by  confinement  in  the  peni- 
tentiary, and  reads  as  follows : 

"  Sec.  4.  The  term  felony,  wherever  it  may  occur  iu  this 
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constitution  oi-  the  laws  of  the  state,  shall  be  construed  to 
mean  any  ciiminal  offense  punishable  by  death  or  imprison- 
meut  in  the  penitentiary,  and  none  other." 

In  Brookt  et  al.  v.  People,  supra,  the  statute  under  which 
the  sentence  was  impiised  did  not  designate  the  offense  as  a 
felony. 

It  is  further  contended  that  section  3190  is  unconstitu- 
tional because  it  contains  a  subject  not  expressed  in  the  title 
of  the  act  in  which  it  appears.  The  title  of  the  act  is  as  fol- 
lows: 

*'  Au  act  to  provide  for  the  branding,  herding  and  care  of 
stock,  and  to  repeal  certain  acts  in  relation  thereto." 

We  think  this  position  is  also  untenable.  The  purpose  of 
the  act  as  expressed  in  its  title  is  evidently  to  protect  the 
ownership  of  live  st^ick.  The  word  care,  as  therein  used, 
may  and  should  be  regarded  an  synonymous  with  the  word 
protection.  The  section  under  consideration  is  well  intended 
to  carry  out  that  purpose,  and  furnishes  very  effective  and 
appropriate  means  to  that  end. 

As  was  said  in  the  case  of  Qolden  Oanal  Co.  v.  Bright,  8 
Colo.  144 : 

"  This  constitutional  inhibition  must  receive  a  reasonable 
construction.  It  ia  enough  if  the  bill  treats  of  but  one  gen- 
era!  atil^'ect,  and  that  subject  is  expressed  in  the  title  ;  to  re- 
quire that  each  subdivision  of  the  subject,  each  and  every  of 
the  '  ends  and  means  necessary  or  convenient  for  the  accom- 
plishment of  the  object,'  must  be  specifically  mentioned  in 
the  title,  would  greatly  impede  and  embarrass  legitimate  leg^ 
islation.*' 

The  writ  is  dismissed,  and  the  prisoner  remanded  to  the 
custody  of  the  warden  of  the  penitentiary. 

Writ  di»mi»»ed. 
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Jones  v.  Perot. 


Jones,  Admr.  etc.,  Plajntipp  in  Ereioe,  y.  Pbeot  bt 
AL.,  Defendants  m  Eeeor. 


m 


L  Pi.xAiinro.  )  j-^— . 

A  compUtut  which  does  not  alloge  performance  of  one  of  the  eesential  TlB  IJil 

conditJonH  imposed  upon  tbe  plaintiffs  by  the  termB  of  their  con-         '- — ^ 

tract,  fails  to  state  a  cause  of  action. 

2.  PBACmCK. 

Tbe  court  may.  when  justice  requires  It,  determine  tbe  ulUmate  rlghta 
of  tiie  parties  on  «ach  side  as  between  themselves. 

3.  Saus. 

It  Is  erroneons  in  an  action  against  an  estate  to  enter  judgment  against 
the  admlalstrator  personally,  or  to  award  execution.  A  judgment 
agiUnst  an  administrator  should  be  de  bonia  teatatorU. 

4.  JtmiBxiTciioir. 

Although  an  estate  may  Ite  in  course  of  administration  in  the  county 
court,  a  party  is  not  required  to  present  his  cl»lm  to  that  court 
for  allowance.  He  may,  at  his  option,  bring  suit  In  the  district 
coitTt  in  tbe  first  instance. 

6.  PhKADUie — Dbbial. 

A  denial  in  an  answer  of  "  an;  knowledge  or  Information  sufficient  to 
form  a  belief  "  as  to  each  and  every  allegation  in  tbe  complaint  ex- 
eept,  ete.,  Is  defective  in  that  it  contains  no  statement  to  the  effect 
that  the  defendant  cannot  obtain  aufftoient  Icnowledge  ot  Informa- 
tion on  which  to  base  a  belief. 

Error  to  the  District  Court  of  ArapiAoe  County. 

Fob  the  fiist  cause  of  action  defenditnta  in  error  as  plaio- 
tifFe  b^ow  allege,  that  on  January  28,  1832,  plaintiff  and 
others  were  the  owners  of  certain  Roiiring  Fork  Iniprovement 
Company  bonds,  and  that  said  parties  entered  into  a  written 
agreement  with  Isaac  Cooper  with  reference  thereto,  setting 
forth  the  instrument  in  hoc  verba.  So  far  as  the  provisions 
of  the  agreement  are  necessary  to  a  correct  understanding 
of  the  present  conti-oversy  they  are  as  follows : — 

Cooper  agrees  to  forthwith  organize  and  cause  to  be  in* 
corporated  a  company  to  be  called  The  Pearl  Mining  Com- 
pany, on  the  basis  of  five  million  dollars  capital,  divided  into 
five  hundred  thousand  shares  at  a  par  value  of  ten  dollars 
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each,  of  which  one  handred  and  seventeen  thousand  shares 
Are  to  be  reserved  in  the  treasury  of  the  company  as  working 
capital,  to  cover  expenses  of  beginning  and  carrying  on  the 
opei'ations  of  the  company ;  the  said  Cooper  further  agreeing 
to  convey  to  said  company  certain  mining  claims  located  in 
Pitkin  and  Gunnison  counties,  Colorado.  The  agreement 
further  witnesses  that  said  parties  of  the  Becotid  part,  in  con- 
sideration of  the  premises,  agree  to  deposit  with  The  Gruar- 
antee  Trust  &  Safe  Deposit  Company  of  Philadelphia  cash 
to  the  amount  of  fifty  per  cent  of  the  par  value  of  their  re- 
spective holdings  of  bonds  of  The  Roaring  Fork  Improve- 
ment Company,  to  be  held  by  said  company  until  H.  P. 
Bennet,  Esq.,  of  Denver,  Colorado,  shall  have  passed  the 
title  of  the  said  Cooper  to  the  aforesaid  mining  claims,  and 
upon  such  passing  of  title  and  conveying  of  same  by  Cooper 
to  said  Pearl  Miuing  Company,  said  parties  of  the  second 
part  agree  to  exchange  with  Cooper  said  Roaring  Fork  Im- 
provement Company's  bonds  with  accrued  interest  thereon 
to  January  1, 1882,  and  cash  deposited  as  aforesaid  with  said 
Guarantee  Company  for  stock  in  the  said  Pearl  Mining 
Company,  upon  which  a  dividend  of  three  cents  per  share 
per  annum  shall  be  guaranteed,  as  hereinafter  set  forth: 
Upon  consummation  of  said  exchange,  the  said  parties  of 
the  second  part  agree  to  surrender  to  Cooper  all  the  stock 
of  said  Roaring  Fork  Improvement  Company  received  as 
bonus  for  the  bonds  so  exchanged,  and  to  release  and  pay 
over  to  him  said  cash  deposited  with  the  Guarantee  Company. 
In  consideration  of  the  premises  Cooper  agrees  to  exchange 
the  stock  of  The  Pearl  Mining  Company  for  the  stock  and 
bonds  of  The  Roaring  Fork  Improvement  Company,  with 
accrued  interest  thereon  to  January  1,  1882,  and  cash  as 
above  set  forth,  and  promises  to  pay  a  dividend  of  three 
cents  per  share  per  annum  in  cash  from  Febniary  1,  1882, 
upon  such  stock  as  shall  be  thus  exchanged  for  bondu  or 
cash,  Cooper  to  deposit,  as  collateral  security  for  the  pay- 
ment of  said  dividend  as  aforesaid,  alt  the  stock  and  bonds 
received  by  him. 
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It  it  further  agreed  tliat  upon  default  of  Cooper  to  pay  the 
whole  of  said  dividend  as  aforesaid  upon  alt  stock  exchang- 
ed for  bonds  with  accrued  interest,  or  cash  as  aforesaid,  that 
then  recourse  may  be  bad  by  the  parties  of  the  second  part, 
"  Ist.  To  the  enforcement  of  the  sale  of  collateml  security  and 
of  the  penalty  as  in  manner  provided.  2d.  To  the  said  Isaac 
Cooper,  whose  individual  liability  to  pay  said  dividend  as 
aforesaid  it  is  distinctly  understood  shall  extend  only  to  that 
portion  of  said  stock  which  has  been  exchanged  by  him  for 
cash  as  aforesaid."  This  dividend  to  be  paid  until  sixty  cents 
per  share  in  cash  shall  be  tendered  by  him  for  all  stock  upon 
which  a  dividend  is  guaranteed. 

It  is  further  agreed  that  said  Cooper  is  to  maintain  the  or- 
ganization of  The  Roaring  Fork  Imjirovement  Company,  and 
to  obtain  title  to  the  Aspen  town  site  through  the  Aspen 
Town  and  Land  Company. 

A  transfer  from  certain  parties  interested  in  the  contract 
to  the  plaintiffs  in  this  case,  including  W.  Henry  Sutton,  is 
alleged,  and  also  the  organization  of  The  Pearl  Mining  Com- 
pany as  provided,  and  that  the  title  to  the  mining  property 
mentioned  was  duly  passed  by  H.  P.  Bennet,  Esq.,  and  the 
deeds  conveying  the  same  executed  and  delivered  to  The 
Pearl  Mining  Company  in  pursuance  of  said  agreement. 

It  is  further  alleged  that  plaintiff  exchanged  with  said 
Cooper  said  stock  and  bonds  of  The  Roaring  Fork  Improve- 
ment Company  held  by  them  and  deposited  with  The  Guar- 
antee Trust  &  Safe  Deposit  Company  of  Fhiladel  phia,  922,500 
in  cash,  which  was  half  of  plaintiffs  holdings  of  the  bonds  of 
said  Roaring  Fork  Improvement  Company,  and  received  in 
exchange  therefor  from  said  Cooper,  stock  in  The  Pearl  Min- 
ing Company  to  the  amount  of  112,70-5  shares ;  that  87,500 
of  said  shares  represents  the  122,500  in  cash,  on  which  shai-es 
Cooper  was  by  the  terms  of  his  contract  required  to  pay  an- 
nnally  a  dividend  of  three  centa  per  share  from  the  first  day 
of  February,  1882,  up  to  the  time  of  bringing  the  suit.  It  is 
further  alleged  that  no  part  of  said  dividend  has  been  paid. 
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The  sale  of  the  collateral  security  is  alleged  to  have  been 
made  in  manner  provided,  realizing  the  uum  of  $660. 

For  the  second  cause  of  action  it  is  alleged  that  on  or  about 
the  15th  day  of  August,  1882,  at  Fhilitdel^hia,  in  the  state 
of  Pennsylvania,  plaintiff  loaned  to  said  Isaac  Cooper,  at  his 
special  instance  and  request,  the  sum  of  $4,000,  which  said 
sum  Cooper  was  to  repay  to  plaintiff  within  a  reasonable  time, 
with  interest  at  the  mte  of  six  per  cent  per  annum  from  the 
time  of  said  loan  until  the  same  was  repaid  ;  that  the  reason- 
able time  in  which  said  Cooper  agreed  to  pay  said  money  ex- 
pired on  the  first  day  of  January,  1883,  and  that  neither  said 
Cooper  in  hia  lifetime,  nor  the  said  defendant  since  his  death, 
has  paid  plaintiff  any  part  of  said  sum. 

The  amended  answer  to  this  complaint,  upon  which  answer 
the  action  was  tried,  admits  death  of  Isaiic  Cooper  and  the  ap- 
pointment of  the  defendant  as  administrator;  admits  organ- 
ization of  The  Pearl  Mining  Company  and  its  acquisition  of 
title  as  described  in  thecomjjlaint;  admits  that  Isaac  Cooper 
transferred  to  plaintiff  131,166j  shares  of  stock  of  The  Pearl 
Mining  Company,  but  denies  that  41,666|  shares  thereof  repre- 
sent the  amount  of  said  stock  exchanged  for  cash,  for  which 
dividends  were  guaranteed  ;  admite  sale  of  the  collateral  secu- 
rity for  the  amount  alleged,  but  avei's  that  such  sale  was  col- 
lusive and  fraudulent ;  to  matters  not  admitted  there  is  an 
attempt  at  denial.  For  a  further  answer  and  defense  the  de- 
fendants allege  that  no  demand  was  ever  made  by  said  plain- 
tiffs upon  Cooper  nor  his  administrator  for  the  payment  of 
the  alleged  demands  stated  in  the  complaint,  and  that  neither 
of  said  demands  was  ever  tiled  in,  or  exhibited  against  the 
estate  of  Isaac  Cooper  in  the  county  court  of  Arapahoe 
county,  where  the  administration  of  the  estate  was  being  had. 

For  a  second  defense,  the  statute  of  limitations  is  pleaded. 

In  the  third  defense  as  amended,  it  is  alleged  that  thera  is 
misjoinder  of  parties  plaintiff  in  tliis  action,  in  the  joinder  of 
the  said  W.  Henry  Sutton  as  one  of  the  plaintifi^  herein,  in 
this,  to  wit:  That  on  the  fii-st  day  of  May,  1882,  a  written 
agreement  was  entered  into  between  Sutton  and  Cooper,  by 
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the  terms  of  whicb  a^eemenl:  amoog  other  things  it  is  alleged 
that  Sutton,  one  of  the  plaintiffs  below,  aBsumed  and  agreed 
to  pay  one  half  of  any  liability  that  might  occur  to  Cooper 
by  reason  of  the  agreement  sued  on  herein.  The  legal  effect 
of  this  agreement  is  pleaded  in  detail. 

As  s  fourth  and  further  answer  and  defensCi  and  also  l^ 
way  of  counterclaim,  a  fraudulent  sale  of  the  collateral  se- 
curity  deposited  by  Sutton  is  alleged,  in  which  fraudulent 
sale  it  is  averred  all  the  plaintiffs  participated.  The  facts 
constituting  the  fraud  are  not  specifically  set  forth. 

A  demurrer  was  £Ied  to  eaoh  of  the  defenses  set  up  in  the 
answer.  The  demurrer  having  been  withdrawn  as  to  the 
second  defense,  it  was  attained  aa  to  the  first  and  third  de- 
fenses, and  overruled  as  to  the  fourth. 

The  defenses  remiiining,  a  replication  was  thereafter  filed. 

A  trial  to  the  court  reiiulted  in  findings  in  favor  of  the 
plaintiff  in  the  sum  of  Jtl5,515.  A  motion  for  a  new  trial 
was  filed  and  overruled,  and  judgment  rendered  upon  the 
findings.  To  reverse  this  judgment  the  case  is  brought  here 
by  appeal. 

Mr.  H.  P.  BENMirr,  for  plaintifi  in  error. 

Mr.  R.  D.  Thompson,  for  defendants  in  error. 

Chief  Justice  Hayt,  delivered  the  opinion  of  the  court. 

It  is  contended  that  the  firet  cause  of  action  upon  which 
plaintiff  relies  is  fatally  defective  by  reason  of  the  failure  to 
plead  the  payment  of  $22,600,  which,  under  the  contract,  the 
plaintiffs  were  to  pay  to  the  defendant  Isaac  Cooper.  One 
of  the  conditions  of  the  contract  sued  on  required  the  parties 
of  the  second  part  upon  the  consummation  of  said  exchange 
to  surrender  to  said  Cooper  all  the  stock  of  said  Roaiiog 
Fork  Improvement  Company  received  as  bonus  for  the  bonds 
so  exchanged,  and  to  release  and  pay  over  to  him  said  ca»h  de- 
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poiiud  with  the  Chiarantre  Oompany.  The  performance  of 
this  condition  on  the  part  of  plaintiffs  is  alleged  a»  follows : 

"  The  plaintiff  exchanged  with  said  Cooper  the  said  stock 
and  bonda  of  The  Roaring  Fork  improvement  Company 
held  by  them  and  deposited  with  The  Guarantee  Trust  &  Safe 
Deposit  Company  of  Philadelphia  in  the  state  of  Pennsylva- 
nia 425,000  in  cash,  which  was  half  of  plaintiff's  holdings  of 
the  bonds  of  said  Roaring  Fork  Improvement  Company,  and 
received  in  exchnnge  therefor  from  said  Cooper  stock  in  The 
Pearl  Mining  Company  on  the  basis  of  sixteen  and  two  thirds 
dollars  worth  of  the  stock  of  said  Pearl  Mining  Company  for 
each  dollar  in  bonds  of  The  Roaring  Fork  Improvement  Com- 
pany, together  with  accrued  interest  thereon  up  to  Janu- 
oiy  1, 1882,  which  interest  amounted  on  the  last  named  day 
and  date  to  the  sum  of  $8,825,  which  tr^ther  with  said 
$45,000  of  bonds  and  said  $22,500  in  cash  made  the  sum 
of  $78,700,  for  wliich  plaintiffs  received  from  said  Cooper 
$1,227,050  worth  of  the  capital  stock  of  The  Pearl  Mining 
Company,  or  what  is  equivalent  thereto,  $122,705  shares  of 
the  capital  stock  of  said  Peari  Mining  Company ;  that  37,500 
of  said  shares  represents  the  $22,500  in  cash  so  a»  c^oretaid 
paid  over  by  plaintiffs  to  said  Cooper,  on  which  last  named 
number  of  shai-es  said  Cooper  ought  under  said  contract  to 
have  annually  paid  to  said  plaintiffs  said  guaranteed  divi- 
dend of  three  cents  per  share  trom  the  said  1st  day  of  Feb* 
ruary,  A.  D.  1882.  up  to  the  pi-esent  time." 

Of  the  foregoing  it  is  to  be  noticed  that  it  falls  short  of  an 
allegation  of  performance  of  the  condition  of  the  oonbract  by 
which  plaintiffs  obligated  themselves  to  make  a  cash  pay- 
ment bo  the  defendant.  Examining  tbe  pleadings  for  the 
purpose  of  ascertaining  to  what  antecedent  statement  the 
words  "  to  a»  aforeaaid "  refer,  we  find  the  only  other  alle- 
gation in  reference  to  the  payment  of  cash  is,  that  the  same 
had  been  deposited  with  the  Guarantee  Title  and  Safety  De- 
posit Company  of  Philadelphia.  This  prior  clause  is  not  an 
allegation,  nor  equivalent  to  an  allegation  of  the  payment  of 
the  money  to  Cooper,  and  the  subsequent  clause,  dependent 
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as  it  is  apon  the  prior  clause  and  referring  specifically  tbere- 
to,  amounts  simply  to  an  allegation  of  the  deposit  of  such 
money  with  the  Philadelphia  Company.  The  complaint, 
therefore,  fails  to  state  a  cause  of  action,  in  that  it  does  not 
allege  performance  on  the  part  of  plaintiffs  of  one  of  the  es- 
sential conditions  imposed  upon  them  by  the  terms  of  their 
coatrsct. 

A  general  detnarrer  to  defendant's  third  defense  to  plain- 
tiff's fint  caoae  of  action  was  filed  and  sustained  in  the  court 
below.  In  this  defense  it  is  alleged,  among  other  things,  that 
on  the  first  day  of  May,  1882,  Sutton  and  one  D.  H.  Bradley 
and  Isaac  Cooper  made  and  entered  into  a  written  agreement 
between  them,  in  which  f^freement,  among  other  things,  it 
was  expressly  provided  that  the  said  Sutton  and  Cooper  were 
joint  owners  and  equal  partners  in  and  to  all  the  capital  stock 
and  bonds  of  The  Roaring  Fork  Improvement  Company  men- 
tioned in  plaintiff's  complaint,  then  owned  or  held  hy  said 
Isaac  Cooper,  or  that  might  thereafter  be  acquired  by  him, 
and  also  that  all  expenses  thereafter  incurred  and  outlays 
made  by  Isaac  Cooper  in  the  conduct  of  the  affairs  of  The 
Roaring  Fork  Improvement  Company  were  to  be  shared  by 
Cooper  and  Sutton.  It  is  also  alleged  that  all  the  expenses 
accruing  to  Cooper  under  and  in  accordance  with  the  terms 
of  the  agreement  known  as  the  dividend  agreement,  should 
be  equally  shared  bj-  Cooper  and  Sutton,  and  that  such  profits 
as  might  accrue  by  reason  of  the  matters  and  things  aforesaid 
should  be  equally  divided  between  them,  share  and  share  alike, 
and  that  an  equal  division  of  the  stock  and  bonds  of  The 
Roaring  Fork  Improvement  Company  should  be  made  be- 
tween them. 

The  court  erred  in  sustaining  the  demurrer  to  this  pleading. 
If  the  facte  alleged  are  ti-ue,  and  they  must  be  taken  as  true, 
as  i^inst  the  demurrer,  the  plaintiff  Sutton  had  become 
jointly  liable  with  defendant  Cooper  upon  the  agreement 
which  constitutes  the  basis  of  the  first  cause  of  action  as 
pleaded.  The  defense  should  have  been  permitted  to  stand, 
to  the  end  that  in  this  action  the  ollamate  rights  of  the  par- 
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ties  may  be  detflrmined  as  between  themBelvea  as  pi-ovided 
by  section  222  of  the  Civil  Code. 

"  Sec.  222.  Judgment  may  be  given  for  or  against  one  or 
more  of  several  plaintiffs,  and  for  or  against  one  or  more  of 
several  defendants ;  and  it  may,  when  the  justice  of  the  case 
requires  it,  determine  the  ultimate  rights  of  the  parties  on 
each  side  as  between  themselves." 

The  judgment  of  the  district  court  is  bad  in  form,  in  that 
the  administrator  is  personally  charged,  and  also  for  the  rea- 
son the  execution  is  awarded.  In  the  event  of  a  recovery  by 
the  plaintiffs,  the  judgment  should  be  against  the  administra- 
tor, de  bonis  tettatoris.  Mills'  Ann.  Stat.,  sec.  4798 ;  Varux'a 
ffeirs  V.  Maronty,  S  Colo.  298  ;  Mattixon  v.  Ohildg,  5  Colo.  78. 

In  view  of  a  new  trial,  other  errors  assigned  will  be  briefly 
noticed. 

Although  it  is  admitted  that  the  estate  of  Isaac  Cooper  was 
in  course  of  administi-atton  in  the  county  court  of  Arapahoe 
county,  at  the  time  of  the  bringing  of  this  suit,  plaintiffs  were 
not  for  this  reason  required  to  present  their  claims  to  that 
court  for  allowance.  They  could,  at  their  option,  bring  suit 
in  the  district  court  in  the  firat  instance.  Mills'  Ann.  Stat., 
sec.  4792 ;   Vance's  Heirt  v.  Maroney,  supra. 

The  denials  in  the  answer  are  as  follows:  The  defendant 
"denies  any  knowledge  or  information  sofBcient  to  forma. 
belief  as  to  each  and  every  allegation  in  the  complaint,  ex- 
cept as  hereinafter  admitted."  This  form  of  denial  is  defect- 
ive in  that  it  does  not  contain  a  statement  to  the  effect  that 
-defendant  cannot  obtain  sufBcient  knowledge  or  information 
upon  which  to  base  a  belief.  From  ought  that  appears,  infor- 
mation might  have  been  obtained  upon  the  slightest  inquiry, 
which  would  have  enabled  tiie  defendant  to  either  have  ad- 
mitted or  denied  in  positive  form  the  allegations  of  the  oom- 
plaint.     Code,  sec.  66 ;  Saney  v.  The  People,  12  Colo.  845. 

The  district  court,  consistently  with  its  ruling  sustaining 
the  demurrer  to  the  amended  third  defense,  rejected  the  proof 
offered  of  the  alleged  contract  of  May  1,  1882 ;  hence  such 
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contract  is  not  before  us  in  this  case  in  such  form  as  to  au- 
^orize  further  conBideration. 

The  judgmeut  will  be  reversed  and  the  cause  remanded, 
with  direotiouB  to  the  district  court  to  allow  the  parties  to 

Reverted. 


Tbb  E.  F.  Hallaok  Luhbbb  &  MAifurACiDRiifa  Cchi- 
pAmr,  Apfbllaut,  v.  Geat  bt  al..  Appellees. 

1.  Plkdoob  asd  Pi^dobe. 

A  pledftM  mar,  when  not  reBtn^ed  hy  Btatute  or  OigKemeat,  sell  and 
tnuistar  hie  debt  against  the  pledgor,  and  transfer  therewith  Uie 
OoUateral  held  by  him  to  secure  ita  payment  to  the  assignee,  bnt  in 
■o  doing  he  mnst  not  prejudice  tbe  rights  of  the  pledgor,  or  impair 
his  light  to  redeem. 

3.  Sakb. 

The  pledgee  of  oommercial  paper  cannot,  except  by  special  agreement, 
Mil  the  eollatend,  bat  must  oolleot  it  when  due,  and  alter  applying 
the  proceeds  to  the  aatisfactiDn  of  his  debt  and  the  oosts  and  ex- 
penses incurred,  pay  over  the  surplus,  if  any,  to  the  pledgor. 

S.  Sahb. 

The  pledgee  is  trustee  for  the  pledgor,  first  to  pay  the  debt,  and  second 
to  pay  over  the  surplus.  He  cannot  so  deal  with  the  trust  property 
as  to  destroy  or  even  impair  Its  valne. 

4.  Hbasubb  of  Davaobb. 

The  measure  of  damages  In  case  of  the  converBion  of  a  note  held  as  col- 
lateral saonrlty  Is,  upon  the  facts  tn  this  ease,  the  difFerence  between 
the  face  value  of  the  note  and  the  Indebtedness  of  the  pledgor  aX 
the  time  of  the  conversion. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

On  the  SOth  day  of  March,  1889,  Gray  Brothers  &  Com- 
pany instituted  this  action  in  the  district  court  of  Arapahoe 
county  to  recover  from  the  E.  F.  Hallack  Lumber  &  Man- 
u^turing  Company,  a  duly  organized  corporation,  damages 
for  the  conversion  of  certain  collateral  security. 

The  conceded  facts  ore  that  on  the  Ist  day  of  January,  1885, 
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Gmy  Brothers  &  Company  executed  to  the  defendant  com- 
pany their  certain  promiaeory  note  for  the  sum  of  $2,214.20, 
payable  with  interest  at  the  rate  of  12  per  cent  per  annum 
on  the  first  day  of  May,  1888.  On  the  27th  day  of  Feb- 
ruary, 1885,  the  plaintiffs  indorsed  and  turned  over  to  the 
defendant  company  as  collateral  security  for  this  note  a  DOte 
held  by  tbem  against  the  Albuquei'que  Water  Company  for 
$5,441.66,  dated  September  1, 1884,  payable  with  interest  at 
the  rate  of  12  per  cent  per  annum  on  or  before  the  first  day 
of  May,  1885,  upon  which  had  been  indorsed  a  credit  of 
$900,  on  November  18, 1884,  and  the  following  written  ^ree- 
ment: 

"  DENVEai,  Colo.,  February  27,  1885. 

"  Received  of  Gray  Brothers  &  Company  a  note  signed  by 
the  Albuquerque  Water  Co.,  by  W.  K.  S.  Wilson,  president, 
and  L.  A.  Grant,  secretary,  amount  of  note  being  #5,441.66, 
dated  September  1, 1884,  and  due  on  or  before  May  1,  1885, 
bearing  interest  at  12  per  cent  per  annum,  with  an  indorse- 
ment of  $900  dated  November  18, 1884.  The  note  we  hereby 
turn  over  to  the  E.  F.  HalUck  L.  &  Mfg.  Co,.,  as  collateral 
security  for  a  note  of  $2,214.26  which  they  hold  against  us, 
said  note  being  dated  January  1, 1885,  and  due  on  or  before 
May  1,  1885,  with  interest  ut  12  per  cent  per  annum.  It  is 
hereby  ^reed  un  the  pait  of  the  E.  F.  Hallack  L.  &  Mfg. 
Co.  that  the  surplus,  when  collected,  after  paying  the  said 
note  of  the  E.  F.  Hallack  L.  &  Mfg.  Co.  is  to  be  paid  over  to 
Gray  Brothere  &  Co.  We,  the  E.  F.  HalUclt  L.  &  Mfg.  Co., 
agree  to  let  Gray  Brothers  &  Co.  have  the  first  $500  paid  on 
said  note,  provided  they  can  induce  the  company  to  pay  that 
much  on  said  note  before  it  becomes  due. 

«  E.  F.  Hallack  L.  &  Mfg.  Co., 

«  By  E.  F.  Hallack,  President." 

The  allegations  of  the  complaint  upon  which  appellants 
base  their  cause  of  action  are  as  follows : 

*'■  Plaintiffs  further  state  that  they  are  informed  and  believe, 
and  therefore  allege  on  information  and  belief,  that  said  de- 
fendant fi'auduiently  confederating  and  conspiring  with  the 
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aaid  Water  Company,  the  mnkera  of  said  collateral  note,  to 
oheat,  wrong  and  defi-aud  tlie  pkiutifb,  by  effecting  a  com- 
promise and  aarrender  of  aaid  note,  for  leas  than  ita  face  value, 
on  or  about  the  Ist  day  of  December,  1888,  and  while  the 
same  was  in  the  poasession  of  and  held  by  defendant,  us  col- 
lateral to  said  note  of  the  plalntiffii,  without  any  notice  what- 
ever to  plaintiffs,  without  their  knowledge  or  consent,  and 
notwithstanding  said  collateral  note  then  amounted,  with 
interest,  to  the  sum  of  (6,922.98,  wrongfully  compromised 
and  surrendered  said  collateral  note  to  the  makers  thereof, 
the  Albuquerque  Water  Company  aforesaid,  or  to  some  one 
for  the  use  of  said  company,  or  to  some  one  for  their  use 
for  cancellation,  for  and  in  consideration  of  the  Bum  of 
about  $3,100,  being  less  than  half  the  face  value  of  said 
note  and  interest,  which  said  sum  was  then  and  there  paid 
to  and  received  by  said  defendant  in  full  for  said  note,  and 
thereupon  said  defendant,  without  any  notice  whatever  to 
the  plaintiffs,  wrongfully,  and  in  violation  of  the  rights  of 
pluntiffs  in  the  premises,  csompromised,  sold,  surrendered  and 
delivered  up  said  note  to  said  Water  Company,  to  the  dam- 
age of  plaintiffs  in  the  sum  of  #6,922.98." 

The  defendants  deny  these  allegations,  and  aver  that  they 
sold  the  principal  note  of  day  Brothers  &  Company  for  the 
amount  then  due  thereon  to  one  A.  A.  Grant,  and  transferred 
the  note,  together  with  the  note  of  the  Albuquerque  Water 
Company,  to  him  as  collateral  security  for  the  payment  of 
the  principal  note,  as  they  had  a  legal  right  to  do ;  and  in  no 
other  way  have  they  sold  or  disposed  of  said  collateral  note. 
To  support  the  issues  on  their  part  the  plaintiffs  introduced 
the  following  correspondence : 

"  Denver,  Colo.,  August  29,  1888. 
"  Mb.  C.  p.  Gbat,  San  Fmncisco,  Cal. 

"  ^ear  Sir :  At  the  request  of  Mr.  E.  P.  Hallack,  we  write 
to  inform  you  that  nothing  has  been  done  by  A.  A.  Gi-ant 
nor  anybody  else  towaids  the  payment  of  your  note.  If  you 
will  make  an  immediate  payment  of  $300  on  the  note,  we  are 
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authorized  to  give  farther  time  ftod' refrain  from  advertising 
the  collateral.  If  yon  are  unable  to  do  this  by  the  10th  of 
September,  we  shall  proceed  to  sell  the  collatenit  and  at  the 
same  time  take  such  legal  proceedings  as  in  our  judgment 
may  be  necessary  to  collect  the  amount  of  Mr.  Hallack's  cLum. 
Very  truly  yours, 

Mabkhah  &  D11J.ON." 

"Albuquerque,  N.  M.,  September  22.  1888. 
"  The  E.  F.  Hallack  Lumber  &  Manufacturing  Company, 
Denver,  Colo. 

"  Gentlemen :  I  am  in  receipt  of  a  letter  from  Mr.  A.  A. 
Grant,  which  leads  me  to  believe  that  I  can  collect  from  him, 
for  you,  the  amount  of  the  claim  which  you  hold  against  Gray 
Brothers,  if  you  will  turn  over  to  him  the  note  of  the  Albu- 
querque Water  Company,  held  by  you  as  security  for  your 
claims. 

"  If  you  see  fit  to  send  these  notes  to  me,  with  inatructioQ 
that  I  may  retain  five  per  cent  commission  as  fee  for  making 
the  collection,  I  will  retain  the  notes  until  October  15th,  and 
am  pretty  much  satisfied  that  I  can  collect  the  face  of  the 
claim  against  Gray  Brothers,  by  your  assigning  the  notes 
which  you  hold  as  security.  If  you  have  any  hesitation  about 
sending  the  notes  to  me  direct,  send  them  to  one  of  the  banks 
here,  with  instructions  to  deliver  notes  to  me  on  01  before 
October  16th,  upon  my  paying  to  the  bank  the  face  of  the 
claim  of  yours  against  Gray  Brothers,  less  my  commission  of 
five  per  cent. 

"Also  send  a  detailed  statement  of  the  amount  of  the  claim 
against  Gray  Brothers.  I  want  this  because,  if  I  make  ar- 
rangemento  with  Mr.  Grant,  he  will  want  an  assignment  of 
your  claim  against  the  Water  Company.  Send  the  notes  en- 
dorsed in  blank  and  assignment  of  your  claim  against  Gray 
Brothers. 

Please  answer  at  once. 

Youra  very  truly, 

W.B.I 
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"  Denver,  Colo.,  September  24, 1888. 
"  W.  B,  Childeks,  Albuquerque,  N.  M. 

"2)ear  Sir :  Yours  of  22nd,  in  reference  to  Gray  Brothers' 
and  Albuquerque  Water  Company's  notes,  is  received.  In 
reply,  we  have  advertised  the  Water  Company's  note  for  sale, 
which  comes  off  on  the  2&th,  and,  after  that  date,  should  we 
be  the  owners  of  the  paper,  we  will  then  consider  your  prop- 
osition. Should  Mr.  Grant  desire  the  paper,  be  can  have  it 
by  forwarding  the  money  here  to  pay  our  note  against  Gray 
Brothers,  before  the  date  of  the  uale. 

Tours  truly, 
E.  F.  Hallack,  Lumber  &  Manufacturing  Co." 

'*  Albuquerque,  N.  M.,  October  15, 1888. 
"E.  F.  Hallack  Lumber  &  Manufacturing  Company,  1825 
HoUaday  street,  Denver,  Colo. 
"  Gentlemen :  In  reply  to  yours  of  September  24th.  Since 
receiving  your  letter,  I  have  received  one  from  Mr.  Grant 
from  Boston,  iostiucting  me  to  inquire  of  you  what  is  the 
least  amount  that  you  will  take  for  your  claim  against  Gray 
Brothers  and  assign  it  to  him,  and  also  the  Water  Company, 
which  is  held  as  collateral  security  to  go  along  with  the  as- 
sign men  t. 

"  Telegraph  me  upon  receipt  of  this  letter,  what  is  the  low- 
est price  you  will  take  for  same,  and  if  we  can  agree  upon 
price  to  be  paid,  forward  to  either  bank  in  Albuquerque,  and 
the  amount  will  be  paid  you. 

Yours  very  traly, 

W,  B.  Childbbs." 

"Dated.  Denver,  Colo.,  October  18, 1888. 
"To  W.  B.  Childees,  Albuquerque. 

"  Will  take  face  of  note  and  interest  and  turn  over  collat- 
eral.    Allow  $100,  commission. 

E.  F.  Hai.laC£  Lumber  &  Manufacturing  Company." 

The  principal  note  and  collateral  were  afterwards  and  on 
October  23, 1888,  sent  to  W.  S.  Strickler,  cashier  of  the  Al- 
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buquerque  National  Bank,  with  the  following  letter  of  in- 
Btructions : 

"  Denver,  Colo..  October  23,  1888. 
"  W.  S.  Stbicklbb,  Esq.,  Cashier,  Albuquerque,  N.  M. 

"  I  enclose  for  collection  and  credit  when  paid — no  pro- 
test-No. fi713,  Gray  Brotheis  &  Co.,  $2,214.30.  Interest 
$1,016.29;  collateral  note  Albuquerque  Water  Company, 
•5,441.66,  attacbed.  When  W.  B.  Childers  pays  the  note  of 
Gray  Brothers  &  Co.,  with  interest  to  date  of  payment,  less 
tlOO,  deliver  it  to  him  together  with  the  note  of  the  Albu- 
querque Water  Company.  Please  notify  him. 
Respectfully  youra, 

A.  A.  DstTHAN,  Cashier." 

The  plaintiEE  also  read  in  evidence  the  deposition  of  W.  S. 
Strickler,  as  follows : 

"My  name  is  W.  S.  Strickler,  residence  at  Albuquei-que, 
N.  M.,  Cashier  of  Albuquerque  National  Bank.  I  am  not  ac- 
quainted with  any  of  the  parties  to  this  action.  I  am  ac- 
quainted with  W.  B.  Childers.  We  received  the  note  of 
Gray  Brothers  to  the  defendant  company  the  latter  part  of 
October,  1888,  for  collection,  with  instructions  to  deliver  same 
to  W.  B.  Childers  on  payment  of  the  amount  due,  less  $100. 
There  was  a  note  of  the  Albuquerque  Water  Company  for 
$5441.66  attached  to  the  note  of  Gray  Brotbera,  which  we 
were  instructed  to  deliver  to  W.  B.  Childers  upon  the  pay- 
ment of  the  note  of  Gi-ay  Brothers  above  referred  to," 

And  also  the  deposition  of  A.  A.  Grant,  which  is  as  follows : 

"  Name  Angus  A.  Grant ;  live  at  Albuquerque,  New  Mex- 
ico. I  am  acquainted  with  E.  F.  Hallack  and  with  Gmy 
Brothers,  plaintiffs.  I  have  been  president  of  the  Albu- 
querque Water  Company  since  May,  1U86.  I  have  in  my 
possession  a  eertnin  promissory  note  for  $5,441.66,  executed 
by  the  Albuquerque  Water  Company  to  Gray  Brothers,  and 
signed  W.  E.  Wilson  president,  and  L.  A.  Grant  secretary  of 
said  company.  I  received  said  note  in  October,  1888.  It 
was  bought  from  E.  F.  HaUack  or  the  E.  F.  Hallack  Lumber 
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Compauy,  I  don't  know  whioh.  I  am  the  owner  of  the  Dot«. 
I  had  my  attorney  buy  it  with  my  own  money  and  hold  it 
Btill,  hut  in  the  interest  of  the  Water  Company.  I  have  not 
yet  turned  it  over  to  the  water  company,  as  they  are  not  in 
shape  to  settle  with  me  for  it.  I  uame  in  poadession  of  it  by 
baying  Gi-aj'  Brotheiu'  note,  which  wait  held  by  Hallack,  se- 
cured by  the  Watei  Company  note.  By  buying  the  Gray 
Brothern'  note  it  gave  me  posseaeion  of  tlie  Albuquerque  Water 
Company's  note.  The  coiuiideration  was,  in  round  numbers, 
$3,100,  which  I  paid  to  the  Albuqueixjue  National  Bank, 
where  this  not«  had  been  sent  to  be  delivered  lo  me  upon  the 
payment  of  the  money.  I  was  acting  on  behalf  of  the  Water 
Company,  but  with  my  own  money.  As  president  of  the 
company  I  was  looking  out  for  the  iotei-est  of  the  company. 
The  consideration  was,  in  round  numbers,  about  $3,100 — a 
little  over ;  it  was  the  face  of  the  Gray  Brothei^'  note  with 
interest,  less  $100  commission.  In  considemtion  of  this  trans- 
action, Hallack  was  to  turn  over  to  me  the  Albuquerque 
Water  Company's  note  in  favor  of  Gray  Brothers  held  by 
them,  which  would  then  become  our  property.  I  have  not 
the  note  with  me.  There  was  some  coirespondence  with 
reference  to  this  transaction  between  W.  B.  Childers  my  at- 
torney, and  tlie  defendant  company.  I  have  not  the  corres- 
pondence with  me,  nor  under  my  control. 

The  cotlatei-al  note  has  not  been  surrendered  or  given  up 
to  the  Albuquerque  Water  Company  or  bt  any  one  for  said 
company.  It  is  still  in  my  possession.  I  hold  it  by  right  of 
purchase  from  the  defendant  company,  and  I  am  holding  it 
fur  myself  as  an  individual  and  as  my  property.  I  hold  it 
against  the  Albuquerque  Water  Company  until  they  are  able 
to  pay  me  for  it.  Whenever  the  company  is  able  to  take  it 
up  and  pay  me,  with  interest,  I  will  suiTonder  it  to  them. 
I  am  holding  with  a  view  of  turning  it  over  to  them." 

Also  the  following  correspondence ; 

«  Los  Angeles,  Cal.,  Dec.  12,  1888. 
"  To  the  E.  F.  Hallack  Lumber  &  Mfg.  Co.,  Denver,  Colo. 

"If  you  will  send  the  note  you  hold  iigainst  us  to  the 
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Farmers  and  Mercbants  Bank  at  Los  Angeles,  also  the  Albu- 
querque Water  Co.'s  note,  which  you  hold  ae  collateral,  we 
will  pay  the  amount  due  you. 

"  Hoping  this  will  be  satisfactory,  we  remain. 
Yours  respectfully, 

Gray  Brothers, 
By  G.  F.  Grat." 

"  Denver,  Colo.,  Dec.  19, 1888. 
"C.  P.  Gray,  Esq.,  Lob  Angeles,  Cal. 

"  Dear  Sir: — Youra  of  the  18th  at  hand,  and  in  reply  we 
have  received  payment  of  your  note  some  time  ago  through 
W.  B.  Childers,  of  Albuquerque. 
*'  With  thauks,  we  are. 

Respectfully  youi-s, 

E.  F.  Hallack,  L.  &  M.  Co, 
Per  C.  E.  Marvin,  Treas." 

The  defendant  offered  tn  evidence  the  following  letter : 

"Denver,  Colo.,  October  22, 1888. 
"  A.  A.  Dbnman,  Cashier ; 

"  Please  forward  to  your  correspondent  at  Albuquerque, 
N.  M.,  for  collection,  the  enclosed  note  of  Gray  Brothers  &  Co., 
payable  to  our  oi-der,  dated  January  1,  1885,  interest  at  12 
per  cent  from  date  until  paid.     Please  have  your  correspond- 
ent notify  W.  B.  Childers,  who  will  pay  the  above,  less  filOO 
couiintasion.     The  attached  note  of  the  Albuquerque  Water 
Company  for  $5,441.66  is  held  as  collateral  security,  which 
have  delivered  to  Mr.  Childers  when  Gray  Bros.'  note  is  paid. 
The  E.  F.  Hallack  L.  &  M.  Co., 
Per  C.  E.  Marvin,  Treas. 
"  Entered  for  eoU.  October  28,  1888." 

C.  E.  Marvin  testified  that  he  was  the  cashier  of  the  de- 
fendant company ;  that  he  sent  the  foregoing  letter  to  A.  A. 
Denman,  cashier  of  the  Denver  National  Bank.  •'*•*! 
never  gave  any  other  instructions  to  the  Denver  Kational 
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Bank  or  its  cRshier,  other  or  diSei'eiit  from  that  mentioned 
iu  that  lett«r." 

K.  F.  HallHck  was  sworn  as  a  witness  in  behalf  of  the  com- 
pany, and  testified  as  follows  : 

"  Name,  E.  F.  Hallack.  I  have  been  president  of  the  de- 
fendant company  since  its  organization.  I  was  so  acting  at 
the  time  the  matter  in  controversy  took  place.  We  have 
several  tim^  demanded  payment  of  their  note  from  Gray 
Brothers.  At  the  time  I  took  Gray  Brothera'  note,  or  about 
that  time,  they  also  gave  a  collateral  note,  being  a  note  of 
the  Albuquerque  Water  Company,  as  collateral  security  for 
their  debt.  I  think  the  Albuquerque  Water  Company's  note 
was  sent  to  the  bank  at  Albuquerque,  to  see  if  it  could  be  col- 
lected. It  was  finally  sent  to  Mr.  ChUders  at  Albuquerqae, 
in  connection  with  Gray  Brothers'  note.  We  received  a  let- 
ter from  Mr.  Childers,  asking  a  proposition  for  the  Gray 
Brothera'  note.  Then  I  made  a  proposition  to  Mr.  Childers, 
telling  him  what  I  would  take  for  the  Gray  Brothers'  note. 
This  proposition  was  accepted  by  Mr.  Childers,  and  the  two 
notes  were  forwarded  in  accordance  with  the  proposition, 
and  with  the  instructions  that  have  been  read  here  in  evi- 
dence. We  never  have  given  any  other  or  different  instruc- 
tions to  the  Denver  National  Bank,  or  to  Mr.  Childers,  or  to 
the  Albuquerque  National  Bank,  other  than  those  contained 
in  exhibit  10.  We  have  not  made  any  disposition  of  the 
collateral  note  other  than  the  transaction  mentioned  iu  this 
letter." 

On  cross-examination  lie  said : 

"I  do  not  know  A.  A.  Gi-ant.  Never  saw  him.  I  did  not 
know  of  Mr.  Grant  as  president  of  the  Albuquerque  Water 
Company  in  September,  1888.  I  might  have  had  some  in- 
formation from  Gray  Brothers  or  some  other  source  that 
Grant  was  president  of  the  company,  but  I  have  no  recollec- 
tion o'f  it.  I  do  not  recollect  whether  Mr.  Grant's  name  ap- 
peared on  the  collateral  note  or  not." 

"We  understood  that  Grant  was  in  some  way  connected 
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with  the  Alhuquerque  Water  Company,  either  president  or 
secretary,  to  the  beat  of  my  rei;ollection." 

The  jurj'  found  the  issues  joined  in  favor  of  the  plaintiffi), 
and  assessed  their  damages  at  the  full  amount  of  the  collatr 
eral  note.  Judgment  was  rendered  on  the  Terdict  for  the 
sum  of  ^,889.35.  The  defendant  brings  the  case  here  on 
appeal. 

Messrs.  Rogers  &  Cothbebt,  Mr.  D.  B.  Ellis  and  Mr. 
R.  H.  Smith,  for  appellant. 

Messrs.  Lipscomb  &,  Hodges,  for  appellees. 

Mr,  Justice  Goddabd  delivered  the  opinion  of  the  court 

We  have  fully  set  out  the  evidence  introduced  on  the 
trial  of  this  cause  in  the  court  below,  because  the  principal 
contention  of  appellant  is  that  the  verdict  of  the  jury  is  not 
sustained  thereby.  In  other  words,  it  is  insisted  that  the 
evidence  discloaea  a  legitimate  transfer  of  the  collateral  in 
question  to  A.  A.  Grant,  and  does  not  justify  the  conclusion 
that  it  was  surrendered  to  the  Water  Company.  We  think, 
when  tested  by  the  well  settled  rules  fixing  the  rights  and 
duties  of  a  pledgee  of  collateral  security,  the  facts  disclose  a 
transaction  that,  under  the  circurnstances,  constitutes  a  con- 
version of  the  collateral  in  question.  While  it  is  well  settled 
that  a  pledgee  may,  when  not  restrained  by  statute  or  agree- 
ment, sell  and  transfer  his  debt  against  the  pledgor,  and  trans- 
fer therewith  the  collateml  held  by  him  to  secure  its  pay- 
meat  to  the  assignee,  yet  he  must  act  fairly,  and  in  doing 
so  must  not  prejudice  the  rights  of  the  pledgor  or  impaii'  his 
right  to  redeem  upon  payment  of  the  original  debt.  He  can- 
not, except  by  special  agreement,  sell  the  collateral  either  at 
public  or  private  sale,  but  must  collect  it  when  due,  and, 
nfter  applying  the  proceeds  to  the  satisfaction  of  his  debt 
and  the  costa  and  expenses  incurred,  pay  over  the  surplus,  if 
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any,  to  the  pledgor.  JolUt  Iron  Company  v.  Sdota  Fire  Brick 
Company,  82  111.  548  ;  Zimpleman  v.  Veeder,  98  111.  618. 

Neither  cnn  he,  except  in  very  extreme  caaes,  compromise 
with  the  maker  of  the  collateral  and  surrender  the  same  for 
lesa  than  the  amount  due  thereon.  If  he  doea  so,  he  will  be 
compelled  to  account  to  the  pledgor  for  its  full  value.  Un- 
ion Tnut  Co.  V.  Rigdon^  93  111.  458 ;  Depuy  v.  Clark,  12  Ind. 
427. 

As  was  said  in  the  case  of  Wheeler  v.  NewhovXd,  16  N.  X. 
at  page  898 :  "  Hia  character  is  that  of  trustee  for  the  pledgor, 
first,  to  pay  the  debt,  and  second,  to  pay  over  the  surplus, 
and  he  cannot  so  deal  with  the  trust  property  as  to  destroy 
or  even  impair  its  value." 

Looking  not  only  to  the  form  of  this  transaction,  but  as 
well  at  the  substance,  considering  the  relation  of  Gi-ant  to 
the  Water  Company  and  the  knowledge  that  Hallack  had 
of  his  connection  therewith,  the  conclusion  is  irresistible 
that  the  collateral  in  question  was,  to  all  intents  and  pur- 
poses, surrendered  to  the  Water  Company.  That  it  was  the 
purpose  of  Grant  to  obtain  it  for  the  company  is  evident 
from  hia  testimony.     He  says : 

"  I  have  been  president  of  the  Albuquerque  Water  Com- 
pany since  May,  1886.  I  have  in  my  possession  a  certain 
promissory  note  for  $5,441.66  executed  by  the  Albequerque 
Water  Company  to  Qi-ay  Bi-others.  •  •  •  I  received  said 
note  in  October,  1888.  It  was  bought  from  E.  F.  Hallack  or 
the  E.  Ft  Hallack  Lumber  Company,  I  do  not  know  which. 
I  am  the  owner  of  the  note.  I  had  my  attorney  buy  it  with 
my  own  money,  and  hold  it  still,  but  in  the  interest  of  the 
Water  Company.  I  have  not  yet  turned  it  over  to  the 
Water  Company,  as  they  are  not  in  shape  to  settle  with  me 
for  it.  •  •  •  I  was  acting  on  behalf  of  the  Water  Company, 
hut  with  my  own  money ;  as  president  of  the  company  I  was 
looking  out  for  the  interests  of  the  company.  The  consider- 
aUoD  was,  in  round  numbers,  about  ^,100,  a  little  over.  It 
was  the  face  of  the  Gray  Brothei-s'  note  with  interest,  less 
$100  oommission.     I  hold  it  against  the  Albuquerque  Water 
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Company  until  they  are  able  to  pay  me  for  it.  Whenever 
the  company  is  able  to  take  it  up  and  pay  me,  with  iDt«reat, 
I  will  surrender  it  to  them.  I  am  holding  with  a  view  of 
turning  it  over  to  them." 

It  is  also  evident,  from  the  testimony  of  Hallack,  the  pres- 
ident of  the  defendant  company,  that  he  knetv  he  was  deal- 
ing with  an  officer  of  the  Water  Company,  and  made  the 
sale  and  transfer  with  knowledge  that  be  was  virtually  plac- 
ing the  collateral  in  the  bands  of  the  maker,  or,  at  least,  in 
the  handa  of  a  party  whose  purpose  was  to  relieve  the  maker 
from  its  payment  and  enable  it  to  cancel  and  dischai^  it  for 
a  sum  less  than  ittt  face  value,  to  the  prejudice  of  the  pledgors. 
Such  a  transaction  cannot  be  sustained.  But  it  is  insisted 
that,  notwithstanding  such  a  transfer  of  collateral  security 
may  be  wrongful,  still  the  appellees  cannot  maintain  this 
action  until  they  have  made  a  tender  of  the  amount  of  their 
debt  and  demanded  a  return  of  the  collateral.  Under  the 
fucts  of  this  case  no  tender  was  necessary.  The  appellant 
has  realized  the  amount  of  its  claim  against  them,  and  there- 
fore a  tender  of  the  amount  would  be  a  uselesB  ceremony. 
Fletcher  v.  Dtokinton,  1  Allen,  23. 

We  think,  upon  the  facts  disclosed  in  this  record,  the  ap- 
pellees can  maintain  the  action,  and  the  measure  of  their 
recoveiy  should  be  the  difference  between  the  face  value  of 
the  collateral  note  and  their  indebtedness  to  appellant  at  the 
time  of  its  conversion.  Fletcher  v.  IHckinson,  gupra;  Qar- 
Uck  V.  Jamet,  12  Johns.  145  ;  Fowler  v.  G-ilman,  18  Met.  267  ; 
Shaw  V.  Ferguson,  78  Ind.  547  ;  Work  v.  Bennett,  70  Pa.  St. 
484 ;  The  Baltimore  Marine  Ins.  Co.  v.  Dalrymple  et  al.,  25 
Md.  269  ;  BHerly  v.  Kendall  et  al.,  79  Eng.  C.  L.  937 ;  Firtt 
Nat.  Bank  of  Louitville  v.  Boyee,  78  Ky.  42  ;  Baker  v.  2}rake, 
53  N.  Y.  211. 

Appellees  contend  that  the  measure  of  damages  should  be 
the  full  amount  of  the  collateral  note,  because  it  doeanot  ap- 
pear that  they  are  relieved  from  the  payment  of  their  original 
note ;  and  for  the  further  reason  that  appellant,  having  in- 
sisted that  there  was  no  conversion,  it  has  *'  out  itself  off 
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from  this  defense."  Neither  of  these  positioDs  is  teoable. 
The  note  of  Gray  Brothel's  &  Company  was,  at  the  time  of 
Its  sale,  loDg  past  due,  and  was  purchased  by  Grant  with  full 
knowledge  of  the  fact  that  it  wae  secured  and  its  payment 
provided  for  out  of  the  collateral.  Being  past  due  paper,  a 
purchaser  from  bim  would  take  it  subject  to  the  same  equi- 
ties. The  right  to  have  the  amount  of  the  original  note  de- 
ducted from  the  value  of  the  collateral  is  not  a  matter  of 
defense.  Whatever  the  form  of  action,  whether  in  contract 
or  tort,  the  party  injured  is  entitled  to  recover  an  adequate 
indemnity  for  the  loss  suffered.  The  Interest  of  Gray  Broth- 
ers &  Company  in  the  cimverted  collateral  was  the  balance 
due  thereon  after  deducting  the  amount  of  their  indebted- 
ness to  appellant.  The  loss  of  this  sum  is  the  injury  they 
have  suffered  through  the  delict  of  the  appellant,  and  a  re- 
covery of  this  sum  is  the  relief  to  which  they  are  entitled, 
and  is  an  essential  element  of,  and  must  a£Brniiktively  appear 
from,  a  statement  of  their  cause  of  action ;  and  the  fact  that 
appellant  relied  on  a  denial  qf  their  right  to  recover  at  all 
could  not  enhance  the  measure  of  this  relief. 

We  find  no  error  in  the  giving  or  refusing  instructions. 
While  some  of  those  refused  correctly  state  the  law,  they  are 
fully  covered  by  the  instructions  given,  and,  as  a  whole,  the 
instructions  given  fully  anjS  eoirectly  state  the  law  of  the 
case.  The  assignmenbi  of  error  based  upon  the  admission 
of  evidence  are,  we  think^ without  merit;  in  view  of  all  the 
circumstances  of  the  case,  the  evidence  complained  of  was 
relevant,  and  tended  to  throw  light  upon  the  real  nature  of 
the  final  transaction.  The  case  was  fairly  submitted  to  the 
jury  upon  both  the  facts-and  the  law,  and  the  only  error  that 
intervened  upon  the  tnill  in  the  court  below  was  in  the  as- 
sessment of  the  amount  of  damages. 

The  amount  for  which  judgment  should  have  been  ren- 
dered is  easily  ascertainable  by  mathematical  calculation. 
The  amount  is  anived  at  by  deducting  the  amount  due  on 
the  principal  note  from  the  amount  of  principal  and  interest 
Vol..  XIX — 11 
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due  on  the  Water  Company's  note  at  the  date  of  transfer. 
The  judgment  will  therefore  be  reveised,  with  dlrectioD  to 
the  court  below  to  enter  judgment  aocordingly. 

Reverted. 


Denver  &  Rio  Grande  R.  R.  Co..  Appellaht,  t.  Ha- 
noum, Appellee. 

1.  BiOHT  or  WAY  rmoDOH  Pcbuo  LAKDi. 

The  right  of  way  piivit^e  conferred  bj  tbe  aot  of  March  3,  1875,  doM 
not  attach  oo  the  filing  and  acceptance  of  the  railway  compaay'i 
arUoles  of  inporporation  and  proofs  of  ai^anlzation,  but  when  the 
line  of  road  is  defloitely  fixed,  either  by  actual  oonstraotton,  or  the 
filing  of  a  Toap  showing  Its  definite  location. 

2.  Same — DBFcnrB  Location. 

It  is  not  necessary  for  a  compuiy  which  has  filed  tta  articles  of  incorpo- 
rattOD  and  proofs  of  organization,  and  constracted  a  road  over  nn- 
sarveyed  public  lands,  to  file  a  map  of  definite  location  in  order  to 
entitle  It  to  the  benefit  ot  said  act. 

Appeal  from  the  Dittriet  Court  of  Montrose  County. 

Action  t^inst  a  railroad  company  for  consboicting  and 
operating  ib*  road  through  lands  claimed  by  plaintiff.  Ver- 
dict and  judgment  for  plaintiff.     Defendant  appeals. 

The  following  provinioDs  of  the  act  of  congress  of  March  3, 
1875,  are  coniiidered  in  the  opinion  (see  Supplement  to  Rev. 
Stat  U.  S.,  vol.  1,  2d  ed.,  pp.  91,  92) : 

"  An  act  granting  to  railroads  the  right  of  way  through  tbe 
public  lands  of  the  United  Stiites. 

"Sec.  1.  That  the  right  of  way  through  the  public  lands 
of  the  United  States  is  hereby  granted  to  any  railixjad  com- 
pany duly  organized  under  the  laws  of  any  state  or  territory, 
except  the  District  of  Columbia,  or  by  the  congress  of  the 
United  States,  which  shall  have  filed  with  the  secretary  of 
the  interior  a  copy  of  its  articles  of  incorporation,  and  due 
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proofs  of  its  organization  under  the  same,  to  the  extent  of  one 
hundred  feet  on  each  side  of  the  central  line  of  said  road ;  •  •  • 

"  Sec.  4.  That  any  railroad  company  desinng  to  seoui'e  the 
benefits  of  this  act,  shall,  within  twelve  months  after  the  lo- 
cation of  any  seciion  of  twenty  miles  of  its  road,  if  the  same 
be  apon  surveyed  lands,  and,  if  upon  unsurveyed  lands,  with- 
in twelve  months  after  the  survey  thereof  by  the  United 
States,  Jile  with  the  register  of  the  land  office  for  the  distiict 
where  aucb  land  is  located  a  profile  of  its  road ;  and  upon 
approval  thereof  by  the  secretary  of  the  interior  the  same 
shall  be  noted  upon  the  plats  in  said  office ;  and  thei-eafter 
all  such  lands  over  which  such  right  of  way  shall  pass  shall 
be  disposed  of  subject  to  such  right  of  way : 

"Provided,  That  if  any  section  of  said  road  shall  hot  be 
completed  within  five  years  after  the  location  of  said  section, 
the  rights  herein  granted  shall  be  forfeited  as  to  any  such  ao- 
compJeted  sectioQ  of  said  road." 

Messrs.  WoLCOTT  &  Vailb  and  Mr.  Henry  F.  Mat,  for 
appellant. 

Mr.  John  Grat  and  Mr.  HcQo  Selig,  for  appellee. 

Mr.  Justice  Elliott  delivered  the  opinion  of  the  court. 

This  action  relates  to  a  certain  quarter  section  of  land  in 
Delta  county,  Colorado.  The  plaintiff  Hanoum  has  the  gov- 
ernment patent  for  the  land  under  the  pre-emption  laws  of 
the  United  States.  The  defendant,  the  D.  &  R.  G.  R.  R.  Co., 
claims  the  right  of  way  through  the  land  for  its  railroad, 
basing  its  claim  upon  compliance  with  the  act  of  congress 
"granting  to  railroads  the  right  of  way  through  the  public 
lands  of  the  United  States,"  and  actual  occupation  and  use 
for  sQch  purpose.  See  act  of  March  3, 1875,  1  Sup.  U.  S. 
Rev.StatB.,  pp.  91,  92. 

The  qaestion  presented  is ;  Does  the  patent  give  plaintiff 
an  absolute  title  to  the  whole  quarter  section  unincumbered 
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by  any  servitude  or  easement,  or,  is  the  land  subject  to  the 
right  of  way  claimed  by  defendant  for  ita  railroad  ? 

The  land  in  question  was  formerly  a  part  of  tlie  Ute  Indian 
Reservation  in  the  state  of  Colorado.  By  act  of  congress 
approved  July  28, 1882,  all  that  portion  of  the  reservation 
lately  occupied  by  the  Uncomp&hgre  and  White  River  Utes 
was  "  declared  to  be  publio  land  of  the  United  States,  and 
subject  to  disposal  from  and  after  the  passage  of  this  act,  in 
accordance  with  the  provisions  and  under  the  restrictions  aiid 
limitations  of  section  3  of  the  act  of  congress  approved  June 
fifteenth,  eighteen  hundred  and  eighty,  chapter  two  hundred 
and  twenty-three,  except  as  hereinafter  provided,  under  reg- 
ulations to  be  prescribed  by  the  secretary  of  the  interior  in 
accordance  with  the  provisions  of  this  act."  See  U.  S.  Stats., 
1881-1882,  p.  178. 

Counsel  for  both  parties  concede  that  the  facts  established 
by  the  pleadings  and  evidence  are  in  substance  as  follows : 

In  September  and  October,  1881,  plaintiff  settled  upon 
the  land,  intending  to  acquire  the  same  by  pre-emption  ;  and 
on  July  14,  1884,  made  his  declaratory  statement  or  pre- 
emption tiling  for  the  same.  On  September  15, 1885,  plain- 
tiff made  bis  final  proofs  and  payment  for  the  land,  and 
obtained  the  receiver's  certificate  therefor,  though  the  patent 
was  not  issued  until  1889.  Prior  to  plaintiff's  settlement, 
the  defendant  company  in  June,  1881,  made  the  survey  and 
location  of  its  raili-nad,  and  in  December,  1881,  laid  out  and 
commenced  the  construction  of  its  roadbed  through  the 
land  in  controversy.  On  April  20,  1882,  the  defendant 
company  filed  with  t!ie  secretary  of  the  inteiior  a  copy  of  its 
articlea  of  incorporation  and  proofs  of  its  organization  ;  on 
the  sa[ue  day  it  also  filed  a  map  of  its  road  in  the  General 
Land  Office  of  the  United  Stateg  ;  and  on  January  25,  1883, 
said  map  was  approved  by  the  secretary  of  the  interior.  The 
United  States  survey  was  extended  over  the  land  in  question 
May  31,  1884.  On  July  28,  1882,  when  the  land  of  the 
Indian  Reservation  was  declared  to  be  public  land  and  sub- 
ject to  disposal  as  such,  with  certain  exceptions,  limitations 
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aad  restriotious,  the  defendant  compaoy  was  occupying  its 
right  of  way  and  operating  its  cai-s  through  the  quaiter  sec- 
tion in  question.  At  that  time,  also,  plaintiff,  having  previ- 
ously settled  upon  the  land,  was  occupying  and  intending 
to  acquire  the  same  as  a  pi-e-emption.  From  that  time  con- 
tinuously, and  in  that  manner  respectively,  each  party  has 
ever  since  occupied  and  used  the  land. 

The  land  was  not  subject  to  pre-emption  by  plaintiff  until 
the  Indian  title  was  estiiiguiuhed.  Rev.  Stats.  U-  S.  §§  2257, 
2268;  The  Tosemite  Valley  Case,  15  WaU.  77. 

The  princi|)al  contention  in  behalf  of  appellee  is,  that  the 
defendant  railroad  company  is  not  entitled  to  the  right  of 
way  as  claimed,  because  it  has  never  filed  a  profile  of  its 
road  with  the  reffi^er  of  the  land  office  for  the  district  where 
tueh  land  is  located,  as  provided  by  section  4  of  the  act  of 
March  3, 1875,  supra.  So  far  as  we  «re  advised,  the  precise 
question  thus  presented  has  never  been  determined  hy  the 
Supreme  Court  of  the  United  States.  We  are,  therefore, 
without  an  authoritative  precedent.  But  in  a  case  review- 
ing and  construing  sections  1  and  4  of  said  act,  Mr.  Vilas, 
secretary  of  the  interior,  has  delivered  an  elaborate  opinion. 
His  conclusions  are  reported  as  follows  : 

"  The  right  of  way  privilege  conferred  by  the  act  of 
March  3,  1875,  does  not  attach  on  the  filing  and  acceptance 
of  the  company's  articles  of  incorpoiation  and  proofs  of  or- 
ganization, but  when  the  line  of  road  is  definitely  lixed, 
either  by  actual  construction,  or  the  filing  of  a  map  showing 
its  definite  location. 

"  It  is  not  necessary  for  a  company  which  has  filed  its  ar- 
ticles of  incorporation  and  proofs  of  organization,  and  con- 
structed a  road  over  unsurveyed  public  lands,  to  file'a  map 
of  definite  location  in  order  to  entitle  it  to  the  benefit  of  said 
act."  See  Dakota  Central  R.  R.  Co.  v.  Downey^  Decisions  of 
Department  of  the  Interior  relating  to  Public  Lands,  vol.  8, 
p.  115,  and  cases  there  cited. 

The  reasoning  of  the  learned  secretary  by  which  the  fore- 
going conolosions  were  leaohed,  seems  to  us  clear  and  con- 
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vinoing,  and  in  harmony  with  judioinl  decisions  bearing  upon 
similar  questions.  Railroad  Co.  v.  Baldwin,  103  U.  S.  426 ; 
Van  Wyck  v.  KnevaU,  106  U.  S.  860 ;  RaiUpay  Co.  v.  Ailing, 
99  U.  S.  474 ;  Jackson  v.  Bine),,  13  Colo.  90 ;  Sowell  v.  KiUie, 
17  Colo.  88. 

Referring  to  the  facts  above  stated,  it  will  be  observed 
that  pkintiS  made  hi^i  iiling  July  14, 1884 ;  that  more  tbaa 
two  years  before  (Apnl  20, 1882},  defendant  had  filed  a  copy 
of  its  articles  of  inoorporation  and  proofe  of  ita  oi^oization 
with  the  aecretaiy  of  the  interior ;  and  that  nearly  two  yeara 
before  (July  28,  1882},  defendant  had  constructed  its  road 
and  was  occupying  its  right  of  way  and  operating  ite  cars 
tbroiigh  the  land  in  question.  At  the  date  last  mentioned 
there  was,  therefore,  fixity  of  gmntee  and  fixity  of  location 
or  of  the  subject-matter  of  the  grant;  so  that  the  title  of  the 
defendant  to  its  right  of  way  was,  then,  complete.  The  sub- 
sequent disposal  of  the  land  to  plaintiff  most,  therefoi-e,  be 
held  to  have  been  made  subject  to  defendant's  right  of  way. 
It  follows  that  plaintiff  has  no  cause  of  action;  and  that 
judgment  should  have  been  rendered  in  favor  of  defeudHUt. 

In  view  of  the  conclusion  at  which  we  have  arrived,  it  is 

unnecessary  to  consider  the  claim  that  the  defendant  oom- 

'  pauy  is  entitled  to  a  right  of  way  over  the  land  in  question 

by  virtue  of  certain  ti-eaties  aud  the  executive  order  of  the 

president  of  the  United  States  promulgated  May  12, 1880. 

The  judgment  of  the  disthct  court  is  reversed  and  the 
cause  remanded. 

Reverted. 
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_  I  1»    JB7I 

Gordon,  Appellant,  v.  Gba;,  Appbllbe.  i  s«*ir 

lie  ]07l 
1.  Appeals,  Statutobt.  IJ^*  **"' 

Appeals  are  crealureB  of  the  statute;  neither  joinder  in  error  nor  the 
oonsent  of  parties  con  conlei  Jurisdiotion  upon  this  court  by  appeal. 

Appeal  from  the  District  C&urt  of  Arapahoe   County. 

Action  upon  prominsory  note  for  the  recovery  of  money 
only.  Defendant  by  a  counterclaim  defeated  the  action  and 
recovered  judgment  against  plaintiff  for  the  sum  of  -145.76. 
PlaiDti£f  brings  this  apjjeal. 

Messrs.  Ebeleb  &  Sales,  for  appellant. 

Messrs.  C.  E.  &  F.  Hbbbington,  for  appellees. 

Peb  Curiam.  As  the  law  governing  appeals  to  this  court 
existed  at  the  time  of  the  rendition  of  the  judgment  (June, 
1890),  this  couit  waa  without  jurisdiction  to  entertain  the 
appeal.  The  judgment  did  not  amount  to  $100,  exclusive 
of  costs,  nor  did  it  relate  to  a  franchise  or  freehold.  Code, 
§  888.  By  the  act  creating  the  court  of  appeals,  the  juris- 
diction of  this  court  to  review  money  judgments  rendered 
by  district  courts  has  been  still  further  restricted.  Session 
Laws,  1891,  p.  118.  Appeals  are  creatures  of  the  statute; 
neither  joinder  in  erior  nor  the  consent  of  parties  can  con- 
fer jurisdiction  upon  this  court  hy  appeal.  See  Harvey  v. 
Travelers  Int.  Co.,  18  Colo.  854,  and  cases  there  cited  ;  also. 
People  V.  Richmond,  16  Colo.  274. 

The  appeal  Bought  to  be  taken  herein  is  dismissed  without 
prejudice. 

Ditmitsed. 


jM,Googlc 


Johnson  t.  Calnan.  [Sept  T., 


Johnson,  Appellant,  v.  Cautan  bt  aIi.,  Apfbli-bbb. 

1.  Statutb  of  Frauds— ExPBEsa  Tbubt. 

Under  the  8tatnt«  ot  fi-auds,  the  existence  of  a  direct  or  expreM  traat 
in  lands  oannot  be  establlBtaed  by  parol  evidence;  but  where  there 
is  some  written  evidence  showing  the  eziatence  o(  a  trust,  the  door 
Ib  thereby  opened  to  the  admisHion  of  parol  evidence  to  show  tJie 
truth  of  the  transaoUoa. 

2.  Faboi,  Etidejice  to  exflaut  Dxxd. 

In  a  deed  conveying  land  the  word  "  truBtee  "  was  inserted  alter  the 
name  of  the  grantee,  and  the  deed  was  accepted  in  that  form;  after- 
wards  in  a  contract  relaUng  to  the  land  the  grantee  affixed  the  word 
"truBtee"  to  his  signature;  Itetii,  that  the  word  "tmetee"  thos 
used,  without  other  wordB,  was  not  mere  detcriptio  peraotux,  but 
indicated  that  the  grantee  took  the  title,  not  in  Mb  individual  ca- 
pacity, but  in  trust  for  another,  and  that  parol  evidence  was  adinl»- 
Bible  to  show  for  whom  and  for  what  purpose  he  became  truBtee. 

Appeal  from  t?ie  District  Court  of  Garfield  County. 

Action  by  grantoi's  of  certain  real  estate  against  the 
grantee,  asking  for  a  reconveyance  and  other  relief.  Piiid- 
ings  and  judgment  in  favor  of  plaintiffs.     Defendant  appeals. 

STATEMENT  OP  0A8B. 

Appellees  John  Calnan  and  his  wife  Johanna,  BenjamiD 
B.  Hill  and  Charles  H.  Leonard  were  plainti&  below ;  ap- 
pellant William  E.  Johnson  was  defendant. 

On  and  prior  to  January  5, 1887,  plaintiffs  were  the  own- 
ers of  two  certain  tracts  of  land  adjoining  each  other,  and 
situate  in  Garfield  county,  Colorado,  one  tract  containing 
twenty  acres,  the  other  containing  forty  acres.  Leonard 
was  first  sued  as  defendant,  but  was  afterwards  made  plain- 
tiff upon  his  verified  plea  showing  that  he  was  identified  in 
interest  with  the  other  plaintiffs.  The  material  averments 
of  the  pleadings  are,  in  substance,  as  follows  : 

COMPI^INT. 

That  plaintiffs  were  the  owners  as  tenants  in  common  of 
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the  twenty  acres  and  of  the  forty  acres  of  latid  aforesaid,  de- 
scribing thd  same  according  to  the  U.S.  government  survey.. 

That  plaintifTs  by  their  certain  instrumeat  in  writing,  duly 
signed,  sealed,  acknowledged  and  delivered,  had  on  the  5th 
day  of  Januaiy,  A.  D.  1887,  made,  constituted,  aird  appointed 
defendant  William  E.  Johnson  their  attorney  in  fact  to  bar- 
gain, sell  and  convey  in  their  names  said  forty  acre  tract, 
^ving  to  said  defendant  full  power  to  subdivide  said  land 
ss  he  should  see  iit  into  lots,  blocks,  streets  and  alleys,  it  be- 
ing then  contemplated  and  intended  to  subdivide  said  land 
into  lots,  blocks,  streets  and  alleys,  and  plat  the  same,  and 
have  said  plat  recorded  in  the  office  of  the  clerk  and  lecorder 
of  said  Garfield  county  as  the  town  site  of  Carbondale. 

That  at  or  about  the  time  of  executing  said  power  of  at- 
torney, defendant  Johnson  represented  to  plaintiffs  that  the 
Aspen  and  Western  Railway  Company,  a  corporation  then  or- 
ganized and  existing  under  and  by  virtue  of  the  laws  of  the 
state  of  Colorado,  contemplated  building  a  line  of  i-ailroad 
from  a  point  at  or  near  the  proposed  town  site  of  Cai*bondale> 
to  some  coal  fields  lying  about  fifte^  miles  southerly  from 
said  proposed  town  site,  and  that  if  sufBcient  land  would  be 
given  to  said  railway  company  to  place  the  buildings  upon, 
it,  the  said  railway  company,  would  in  the  following  spring 
erect  on  said  twenty  acres  its  machine  shops,  coal  sheds, 
round  house  and  depot,  and  further,  that  Johnson  was  in 
such  a  position  that  he  could  persuade  the  officers  or  direc- 
tors of  said  railway  company  to  ei-ect  said  buildings  on  said 
land,  if  he  could  offer  as  an  inducement  so  much  of  said 
twenty  aci'es  ot  land  free  of  cost  as  the  said  railway  com- 
pany would  need  to  place  said  buildings  thereon. 

That  defendant  further  represented  to  plaintifb  that  it 
would  enhance  the  value  of  property  owned  by  them  in  the 
forty  acres  of  land  which  was  then  intended  and  since  has 
been  platted  as  the  town  site  of  Carbondale,  if  said  buildings 
of  said  railway  company  would  be  built  upon  said  twenty 
acres  of  land,  and  urged  upon  plaintiffs  that  sufficient  land 
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out  of  said  twenty  acres  should  be  conveyed  by  deed  to  said 
railway  company  to  erect  said  buildings  upon. 

That  plaintiffs  being  desirous  that  the  value  of  the  prop- 
erty  owned  by  them  in  said  intended  town  site  of  Carbondale 
should  be  enhanced,  yet  being  unwilling  to  donate  to  said 
railway  company  all  of  said  twenty  acres  of  land,  and  being 
unwilling  to  give  any  of  said  land  to  said  railway  company 
unless  its  coal  sheds,  machine  shops,  round  house  and  depot 
should  within  a  reasonable  time  be  built  upon  said  twenty 
acres  of  land,  and  reposing  confidence  and  trust  in  defendant, 
did,  at  said  county  of  Garfield,  on  January  6,  1887,  make, 
execute,  acknowledge  and  deliver  to  him  a  deed  of  convey- 
ance of  said  twenty  acre  tract  of  land  (describing  it),  in  trust, 
for  the  uses  and  purposes  following,  to  wit :  If  the  Aspen 
and  Western  Railway  Company  would,  during  the  year  of 
our  Lord  one  thousand  eight  hundi-ed  and  eighty-seven,  build 
its  depot,  round  house,  machine  shops  and  coal  sheds  on  Uie 
land  so  conveyed,  defendant  Johnson  should  convey  by  deed 
to  said  railway  company,  free  of  coat  or  chai^^  so  much  of 
said  land  as  would  be  needed  to  place  said  buildings  on,  and 
dispose  of  the  remainder  of  the  land  in  such  manner  as  plain- 
tiffs would  dii-ect. 

That  said  deed  to  defendant  names  said  defendant  William 
E.  Johnson  as  trustee,  but  the  uses  and  purposes  for  which 
said  trust  was  created  were  not  expressed  in  said  deed  nor  in 
any  other  written  instrument,  but  weie  verbally  expressed  to 
said  defendant  by  plaiutifFs  prior  to  and  at  the  time  of  the 
execution  of  said  deed,  and  were  fully  undeistood  by  said 
defendant  at  said  times,  and  said  defendant  has  frequently, 
since  the  execution  and  delivery  of  said  deed,  informed  divers 
persons  other  than  plaintiffs  that  he  held  said  twenty  acres  of 
land  so  deeded  to  him  by  plaintiffs  in  trust  for  the  uses  and 
purposes  aforesaid. 

Said  deed  is  set  forth  at  length  in  the  complaint,  and  it  was 
further  alleged  that  said  deed  was  duly  recorded  in  the  office 
of  the  clerk  and  recorder  of  said  Gariield  county. 

That  said  Aspen  and  Western  Railway  Company  has  not 
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at  any  time  built  or  cauBed  to  be  built  any  coal  sheds,  ma- 
chine shops,  round  house,  depot  or  other  building  or  build- 
ings, or  any  structure  whatever  on  said  land  or  any  part  of 
it,  nor  bas  said  railway  company  put  said  land  or  any  part 
of  it  to  any  use  whatever,  except  to  run  its  railway  track 
through  a  portion  of  it,  nor  has  or  does  said  railway  company 
exercise  any  act  of  ownership  or  control  over  said  land. 

That  said  defendant  Johnson  has  not  conveyed  said  land 
nor  any  part,  parcel  or  portion  thei'eof  to  said  Aspen  and 
Western  Railway  Company,  nor  to  any  person  for  it,  nor  to 
any  person  or  persons  or  corporation  or  company  whatever. 

That  said  defendant  Johnson,  in  violation  of  the  trust 
rested  in  him  by  plaintiffs  and  in  betrayal  of  the  confidence 
reposed  in  him  by  plaintiffs  and  contrary  to  the  uses  and  pur- 
poses for  which  said  land  was  conveyed  to  him  in  trust  as 
aforesaid,  and  without  the  knowledge  or  consent  of  plain- 
tiffs, has  wrongfully  and  unlawfully  and  in  fiuud  of  the  rights 
of  plaintiffs  caused  said  land  so  conveyed  to  him  in  trnst  as 
aforesaid  to  be  platted  into  lots  and  blocks,  and  annexed  to 
the  town  site  of  Carbondale  aforesaid,  and  has  wrongfully 
and  unlawfully  and  without  the  consent  of  plaintiffs,  and 
with  the  intent  of  defrauding  plaintiffs,  attempted  to  bargain 
and  sell  a  portion  of  said  land  to  persons  other  than  said  As- 
pen and  Western  Railway  Company  for  a  large  sum  of  money 
and  to  convei't  the  proceeds  thereof  to  his  own  use,  and  is 
still  and  now,  as  plaintiffs  are  informed  and  verily  believe, 
attempting  to  sell  portions  of  said  land  by  lots  and  blocks  for 
hia  own  benefit  contrary  to  the  uses  and  pui-poses  fur  which 
said  trust  was  created  and  in  fraud  of  the  rights  of  pliuntiffs. 

That  plaintiffs  are  ready  and  willing  to  do  and  pei-form 
whatever  may  be  deemed  proper  and  necessary  to  do  in  the 
premises. 

Plaintiffs  pray  that  defendant  Johnson  be  required  to  con- 
vey to  them  said  twenty  acre  tract  of  land,  etc.,  and  for  such 
other  and  f  uilher  relief  as  to  the  coui't  shall  stsem  proper  and 
equitable,  etc. 
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AB8WBB. 

FirtL  Admits  th&t  plaintiffs  made,  executed  and  delivered 
to  this  defendant  the  deed  of  conveyance  set  out  in  the  com- 
plaint, and  admits  that  said  grantors  were,  prior  to  the  time 
of  said  conveyance,  the  owaers  of  the  land  thurcin  described. 

Second.  Admits  that  on,  to  wit,  the  5th  day  of  January, 
1887,  plaintiffs  by  their  certain  instrument  in  writing  made, 
constituted  and  appointed  this  defendant  their  attorney,  to 
bargain,  sell  and  convey  all  or  any  of  the  premises  mentioned 
in  the  eecond  and  third  paragraphs  of  the  complaint ;  and 
further  admits  that  it  was  then  contemplated  and  intended 
to  subdivide  the  said  pi-emises  into  lots,  blocks,  streets  and 
alleys,  and  plat  the  same  and  have  said  plat  recorded  in  the 
o£6ceof  the  clerk  and  recorder  of  said  Garfield  county  as  the 
town  site  of  Carboiidale ;  and  further  admits  that  plaintiffs 
were  then  the  owners  of  the  said  premises. 

But  defendant  avers  in  this  connection,  that  it  was  not  the 
intention,  or  within  the  contemplation  of  said  parties,  to  es- 
tablish said  town  site  of  Carbondale  for  the  future  benefit  of 
the  donors  of  said  power,  but  that  the  same  was  intended  only 
as  a  means  of  securing  to  them  the  payment  of  sixty-five  hun- 
dred ($6,500)  doUais  by  this  defendant,  as  an  agreed  consid- 
emtiou  for  the  sale  of  said  premises  in  fee  to  him,  and  that 
at  the  time  of  the  execution  of  said  power  of  attorney  it  was 
by  them  expressly  stipulated  in  writing  that,  upon  the  full 
payment  by  this  defendant  to  them  and  to  tlieir  use  of  the 
said  sum  of  sixty-five  hundred  dollars,  all  that  portion  of  said 
forty  acres  of  land  then  remaining  unsold,  and  all  deferred 
payments  for  lots  or  iHod  sold,  and  all  securities  taken  in  con- 
sidei-ation  of  lota  sold  should  tliereupoo  be  and  become  the 
property  of  this  defendant,  his  heirs  and  assigns  forever ;  and 
further  avers  that  the  entire  amount  of  said  sixty-five  hun- 
dred dollars  has  been  long  since  duly  received  by  said  plain- 
tiffs, and  that  for  a  long  time  prior  to  the  commencement  of 
this  action  they  have  bad  no  title  to  said  premises  or  owner- 
ship thereof. 
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Third.  Denies  each  and  every  allegation  of  said  amended 
complaint  not  hereinbefore  specifically  admitted. 

Certain  exhibits  relating  to  said  lands  were  admitted  in 
evideitce  without  objection.  Exhibits  A  and  B  relate  to  the 
forty-acre  tract,  and  Exhibit  C  to  the  twenty-acre  tract  afore- 
said.    The  exhibita  are  in  substance  a»  follows: 

EXHIBIT  A. 

Power  of  attorney  from  the  four  plaintiffs  above  named  to 
defendant  Wm.  E.  Johnson,  dated  January  5, 1887,  acknowl- 
edged January  10, 1887,  empowering  said  Johnson  to  subdi- 
vide as  he  shall  see  fit,  into  lots,  blocks  and  streets,  any  part 
or  all  of  a  certain  tract  of  land,  consisting  of  forty  acres,  situ- 
ated in  Gai-field  county,  and  to  file  plats  of  such  subdivisions 
so  as  to  constitute  the  same  the  authentic  plat  of  a  town  site ; 
and  to  convey  any  and  all  lots  and  parcels  of  land  so  platted, 
accounting  to  the  donors  for  all  moneys  received  fiom  such 
sale  in  accordance  with  the  terms  of  a  certain  agreement 
contemporaneous  herewith,  providing  for  the  application  of 
said  money. 

EXHIBIT  B. 

The  agreement  between  the  same  parties,  dated  and  ac- 
knowledged at  the  same  time,  recites  and  provides  as  follows  : 

1.  That  {plaintiffs)  parties  of  the  first  part  have  bargained 
and  sold  to  said  William  E.  Johnson  (defendant)  the  prop- 
erty described  in  Exhibit  A,  except  certain  reservations  there- 
inafter  mentioned. 

2.  Recites  that  Johnson  has  agreed  to  resell  said  land,  and 
apply  the  proceeds  of  such  sale  to  the  use  of  first  parties  un- 
til the  sum  of  ^,500  has  been  so  applied,  when  all  the  re- 
maining portion  unsold  is  to  become  the  property  of  said 
Johnson,  his  heirs  and  assigas  forever. 

Thereupoa  the  agreement  witnesaeth : 

1.  That  said  Johnson  agrees  (1)  to  plat  said  land  into 
lots,  etc.,  and  sell  the  same  as  rapidly  as  possible,  but  for  not 
less  than  $40  per  lot ;  (2)  That  upon  the  first  of  each  month, 
after  demand,  he  will  divide  the  cash  proceeds  of  such  sale 
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between  the  parties  of  the  first  part  and  so  continue  to  divide 
the  I'eceipts  from  such  sale  of  lota  from  month  to  month  upon 
demand  until  the  full  sum  of  96,500  has  been  paid  out  to  or 
for  the  use  of  the  parties  of  the  first  part  as  aforesaid ; 
(3)  That  eight  lots  are  to  be  conveyed  by  Johnson  to  stud 
Unit  parties,  as  follows :  Lots  six  and  seven,  block  A,  to  B. 
B.  Hill ;  lots  five  and  six,  block  H,  to  C  H.  Leonard ;  lob 
eight  and  nine,  block  A,  and  one  and  two,  block  L,  to  John 
and  Johanna  Calnan,  said  tots  to  bo  conveyed  to  said  parties 
severally,  ae  aforesaid,  without  consideration  moving  to  sec- 
ond party  therefor,  said  eight  lots  being  reserved  by  first  pai^ 
ties  from  the  bargain  and  sale  to  second  party. 

2.  That  upon  the  full  payment  of  $6,500  by  Johnson,  aa 
aforesaid,  then  all  that  portion  of  said  forty  acres  of  land  then 
remaining  unsold,  and  all  deferred  payments  for  lots  or  land 
sold,  and  all  securities  taken  in  consideration  of  lots  sold, 
shall  be  and  become  the  property  of  the  second  party,  his 
heirs  and  assigns  forever. 


"  This  deed,  made  this  6th  day  of  January,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  eighty-seven,  be- 
tween John  Calnan,  Johanna  Calnan,  Benjamin  B.  Hill  and 
Charles  H.  Leonard,  all  of  the  county  of  Crarfield  and  stat« 
of  Colorado,  of  the  first  part,  and  Wm.  E.  Johnson,  trustee, 
of  the  county  of  Garfield  and  state  of  Colorado,  of  the  second 
part. 

"  Witnesseth,  that  the  said  parties  of  the  first  part,  for  and 
in  consideration  of  the  sum  of  one  dollar,  to  the  said  parties 
of  the  first  part  in  hand  paid  by  the  said  party  of  the  second 
part,  the  receipt  whereof  is  hereby  confessed  and  acknowl- 
edged, have  gmnted,  bargained,  sold  and  conveyed,  and  by 
these  presents  do  grant,  bargain,  sell,  convey  and  confirm 
unto  the  said  party  of  the  second  part,  his  heirs  and  assigns 
forever,  all  the  following  described  lot  or  parcel  of  land,  sit- 
uate, lying  and  being  in  the  county  of  Garfield  and  state  of 
Colorado,  to  wit:  The  E.  \  of  the  N.  E.  i  of  the  N.  E.  i  of 
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section  4  (plat  No.  1)  township  8,  S^  R.  88  W.  of  the  6th  P. 
Mt  being  twenty  acres  of  land. 

"  Together  with  all  and  singnlnr  the  hereditaments  and  ap- 
purtenances etc.,  •  •  •  To  have  and  to  hold  etc.  *  *  •  and 
the  above  bargained  premises  in  the  quiet  and  peaceable  pos- 
session ot  the  said  party  of  the  second  part,  his  heira  and 
aaeigns,  i^inst  all  and  every  person  or  persona  lawfully 
claiming  or  to  claim  the  whole  or  any  part  thereof,  by,  through 
or  under  the  parties  of  the  first  part,  the  enid  parties  of  the 
first  part  shall  and  will  warrant  and  forever  defend." 

Signed,  sealed  and  acknowledged  by  each  of  said  plaintiffs 
before  a  notary  public. 

Mr.  W.  P.  HrLLHonsB,  for  appellant. 

Mr.  M.  J.  Babtley  and  Mr,  E.  T.  Taylor,  for  appellees. 

Mb.  Justice  Elliott  delivered  the  opinion  of  the  court. 

Two  qaestions  are  presented  by  the  assignments  of  error: 
Does  the  complaint  state  facts  sufficient  to  entitle  plaintiff  to 
a  reconveyance  of  the  land  as  prayed  for  ?  Are  the  findings 
and  decree  sustained  by  competent  and  sufficient  evidence  ? 

Both  questions  must  be  answered  in  the  affirmative,  unless 
the  statute  of  fraud  and  perjuries  compels  a  different  answer. 
Section  6  of  the  statute  reads  as  follows : 

"  Sec.  6.  No  estate  or  interest  in  lands,  other  than  leases 
for  a  term  not  exceeding  one  year,  nor  any  ti-ust  or  power 
oyer  or  concerning  lands,  or  in  any  manner  relating  thereto, 
shall  hereafter  be  created,  granted,  msigned,  surrendered  or 
declared,  unless  by  act  or  operation  of  law,  or  by  deed  or  con- 
veyance in  writing,  subscribed  by  the  party  creating,  granting, 
assigning,  sorrendering  or  declaring  the  same,  or  by  his  law- 
ful agent,  thereunto  authorized  by  writing."  Gen.  Statutes, 
§  1615 ;  Mills'  An.  Stats.  §  2019. 

Under  the  foregoing  statute  it  has  been  held  that  the  ex- 
istence of  a  direct  or  express  trust  in  lands  cannot  be  estab- 
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lished  by  parol  evidence-  Vim  Trotha  v.  Bawherger,  15  Colo. 
1.  But  where  there  is  some  written  evidence  showing  the 
existetice  of  a  ti-ust,  the  door  is  thereby  opened  to  the  admis- 
Bion  of  parol  evidence  to  show  the.  ti-uth  of  the  transaction. 
Hill  on  Trustees,  61,  62;  2  Sugden  on  Vendois  (\ith  ed.) 
437  ;  Biowne  on  Statute  of  Frauds  (Sd  ed.)  §  111 ;  1  Peny 
on  Trusts,  §  78  et  Beq. ;  Bohm  v.  Boim,  9  Colo.  106. 

By  their  special  warranty  deed  of  January  6, 1887,  plaiu- 
tiflf  conveyed  the  twenty-acre  tract  of  land  to  defendant  nam- 
ing him  "  ti'ustee  "  in  the  deed.  Plaintiffu  also  produced 
further  written  evidence  of  the  trust,  as  follows : 

"  Florence,  3,  28, 1888. 

"Received  of  Chas.  B.  Toll,  Esq.,  one  thousand  dollars, 
check  No.  2489,  part  payment  on  block  B,  Carbondale,  Colo. 
Wm.  E.  Johnson,  trustee." 

On  the  ofEer  of  this  receipt  in  evidence,  ^*  it  was  conceded 
by  defendant  that  he  made  a  contract  to  sell  a  portion  of  the 
twenty-acre  tract  to  Mr.  Toll,  and  that  said  receipt  was 
given  on  account  thereof.  It  was  further  admitted  that 
neither  Mr.  Toll  nor  the  siud  contract  had  any  connection 
with  the  Aspen  and  Western  Railway  Company."  It  was 
also  "conceded  by  defendant  that  nothing  has  been  done 
toward  complying  with  the  conditions  of  the  alleged  trust 
herein  set  up  by  the  plaintiff." 

In  the  Von  Trotha-Bamlerger  Case,  supra,  there  was  no 
written  evidence  to  indicate  that  Bamberger  held  the  title  to 
the  land  in  trust ;  nor  was  there  any  written  evidence  to  show 
that  Von  Trotha  ever  had  any  valuable  interest  in  the  land, 
except  by  virtue  of  the  verbal  agreement  under  which  she 
claimed.  In  the  present  case,  it  is  conceded  that  plaintiffs 
were  the  owners  in  fee  of  the  premises  in  controversy;  they 
eoQveyed  the  same  to  defendant,  naming  him  "  trustee ; "  the 
conveyance  was  for  the  nominal  sum  of  one  dollar  expressed 
in  the  deed ;  and  no  other  consideration  was  given  or  receiv- 
ed, unless  the  contract  for  the  sale  of  the  forty  acres  be  re- 
garded as  a  consideration  for  the  conveyance  of  the  twenty 
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Hcres  also,  on  the  theoiy  tiiat  the  contract  of  January  5th 
And  the  deed  of  Juouary  6th  constituted  but  one  transaction. 
The  contract  and  the  deed  do  not  refer  to  eHch  other ;  each 
inatrument  is  complete  ia  itself ;  hence,  prima  fade,  the  ex- 
ecution of  each  instrument  must  be  regarded  as  a  separate 
tmnsaction. 

The  word  **  troatee  "  inserted  after  the  name  of  the  gran- 
tee in  the  deed  executed  by  plaintiffs,  and  also  affixed  by 
defendant  to  his  signature  to  the  receipt,  would  seem  to  indi- 
cate something  more  than  a  mere  deacriptio  pergonis;  as  a 
description  of  the  person  ihe  word  thus  used  is  too  general 
to  amount  to  anything ;  as  a  description  it  does  not  identify 
anyone.  In  our  opinion,  the  word  "tiustee,"  under  the  cir- 
eumstances,  indiciites  the  intention  of  the  parties  that  the 
grantee  was  to  take  the  title,  not  in  his  individual  capacity, 
but  m  tnut  for  another,  though  the  name  of  his  cegtui  fue 
trutt  is  not  disclosed  by  the  deed.  In  Railroad  Co.  v.  Durant, 
95  U.  S.  576—579,  where  a  certain  person  was  designated  aa 
"  trustee  "  in  certain  deeds  "  without  setting  foiih  for  whom 
or  for  what  purpose,"  it  wus  held  that  "  parol  evidence  was 
admissible  to  show  these  things."  The  authorities  upon  this 
point  are  not  alt(^ether  clear  or  uniform;  but  we  are  of 
opinion  that  the  Durant  Case  announces  a  proper  rule  for 
thedetermination  of  the  present  controversy.  Shaw  v.  Spen- 
cer, 100  Mass.  393 ;  Brown  v,  Combt,  29  N.  J.  Law,  36  ;  Sel- 
den't  App.,  31  Coun.  548 ;  2  Pomeroy's  £q.  Juris.  §§  1009, 
1010. 

In  behalf  of  appellant  it  is  contended  that  in  the  absence 
oi/raud,  accident  or  mittake,  the  recital  in  a  deed  of  a  valua- 
ble consideration  and  acknowledgment  of  its  receipt  cannot 
be  contradicted  by  parol  evidence  for  the  purpose  of  destroy- 
ing the  operative  woi-ds  of  the  conveyance.  Such  is  undoubt- 
edly the  rule  as  between  the  parties  to  the  instrument.  2 
Devlin  on  Deeds,  §  834 ;  Colet  v.  Souhby,  21  C»l.  51.  But 
in  this  case  plaintiffs  do  not  undertake  to  prove  that  their 
deed  did  not  operate  as  a  valid  conveyance.  They  allege, 
as  their  evidence  clearly  tends  to  prove,  that  they  conveyed 
Vol.  XIX— 12 
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and  intended  to  convey  the  premises  to  defendant  aa  tntttee, 
so  that  he  might  convey  the  premises,  or  such  pai-t  thereof 
as  might  be  necessary,  to  the  Railway  Company,  provided 
the  Railway  Company  should  comply  with  certain  conditions 
on  its  part  to  be  performed,  and  that  iu  default  of  such  com- 
pliance the  premiaea  should  be  reconveyed  to  plaintiffs.  The 
parol  evidence  produced  by  plaintiffs  did  not  contradict  nor 
tend  to  desti'oy  the  effect  of  the  deed  as  a  valid  operative 
conveyance  of  the  title  for  the  parposes  and  uses  thus  intend- 
ed. In  this  view,  it  is  entirely  immaterial  that  defendant 
Johnson  by  himself  or  by  bis  attorney  actually  paid  to  plain- 
tiffs or  either  of  them  the  one  dollar  consideration  expressed 
in  the  deed. 

As  to  the  BufiBciency  of  the  evidence,  little  need  be  said. 
The  cause  was  tried,  as  it  was  triable,  before  the  court  with- 
out a  jury.  It  was  tried  in  open  court  on  oral  testimony, 
and  upon  certain  instruments  in  writing  admitted  to  be  gen- 
uine. There  was  no  mateiial. variance  between  the  pleadings 
and  the  evidence  produced  on  the  part  of  plaintiff.  The  evi- 
dence tended  to  prove  all  the  substantial  averments  of  the 
oomplnint. 

Defendant's  veision  of  the  oral  agreement  was  to  the  ef- 
fect that  Wis  title  to  the  twenty  acres  was  to  be  absolute,  un- 
oonditioiial  and  indefeasible  ;  that  the  land  was  so  conveyed 
to  him  that  he  miglit  locate  the  terminal  improvements  of 
tbe  tailwiiy  thereon,  and  ao  enhance  the  value  of  lots  in  the 
forty-acre  tract  which  he  bad  just  acquired  l^  bis  contract 
with  plaintiffs ;  and  that  plaintiffs  had  no  other  object  or  in- 
terest in  tiie  transaction  tlian  to  get  the  96,500  secured  to 
them  by  the  terms  of  such  contract.  If  such  was  in  fact 
the  real  ti-ansaction,  plaintiffs  would  have  had  no  reason  for 
insisting  upon  iho  insertion  of  the  word  "  trustee  "  in  the 
deed  after  defendant's  name,  nor  is  it  reasonable  that  de- 
fendant wmild  have  accepted  the  deed  in  that  form.  He 
admits  that  he  knew  he  was  designated  as  trustee  in  the 
deed  when  he  accepted  it.  Plaintiffs'  account  of  the  trans- 
action is  the  mnr«  reasonable  from  the  fact  that  they  had  i«- 
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served  certain  lots  to  themselveB  ont  of  the  foity-acra  tract, 
ftnd  were  interented  in  ita  prospective  value  ;  besides,  they 
were  residents  of  Carbondale,  and  were  interested  generally 
ID  the  growth  and  prosperity  of  the  towB.  But  we  need  not 
farther  dieeuss  the  testimony  or  circumstances  of  the  case. 
The  parol  evidence  offered  was  competent  under  the  issues, 
and  clearly  tended  to  support  the  claim  made  by  plaintiffs. 
Its  weight,  as  well  as  the  credibility  of  the  witnesses,  was 
for  the  determination  of  the  trial  court.  The  findings  and 
decree  of  the  district  court,  requiring  a  reconveyance  of  the 
twenlj-aore  tract  of  land  to  plaintiff,  will  be  affirmed. 

Affirmei. 


Philufs,  Pujhtitf  in  Error,   v.   Ciir  or  Dbntbr, 
Deprndakt  in  Error. 

1.  PowsBB  or  UvmoiP*!-  Cobpobatioh. 

A  mnnldpftl  wrporaUon  can  exercise  011I7  inch  powers  m  arv  granted 
to  It  b7  Its  charter  or  by  th«  general  law  of  the  atato,  tlthta  In  «x- 
pi«M  words  or  by  neceuary  or  reasonable  Implloatton,  or  Boeb  •■ 
ara  Inddental  «o  tLe  powers  expressly  granted,  or  snob  as  are  ea- 
■enUal  to  tbe  objects  and  purpoaeB  of  the  oorporattou.  A  mouiclpal 
eorpoiaUon,  Tindei  a  general  grant  of  anthority,  cannot  adopt  or- 
dinances wMcb  Infringe  the  spirit  or  are  repugnant  to  the  policy  of 
tiie  atate  u  declared  in  Its  legislation.  CUy  nf  Durango  v.  Sebu- 
hern,  10  Colo.  327. 

X  MinnciPAi.  OBDntAHCBS— Fubthbb  Tut  or  Yaudtty. 

An  oidifAnce  expreisly  authorized  by  apeciBc  and  deflnito  IcgislatJTe 
authority  will  be  npbeld  unless  it  conflicts  with  the  constitution  of 
tha  stat^  or  nation;  but  an  ordinance  which  the  municipality  as- 
sumes to  psas  by  vlrtae  of  ita  incidental  powers,  or  under  a  general 
grant  of  authority,  will  be  deolarod  luTalid,  unless  It  be  reasonable, 
fair,  and  impartial,  and  not  arbitrary  or  oppressive. 

8.  LiVXBT  STASLB,  WHBIT  a  NUIBAHOB. 

A  livery  stable  in  a  town  or  city  la  not,  per  m,  a  unlsaace,  thongh  It  may 
heoome  a  nuisance,  if  not  constructed,  kept  and  used  In  a  proper 

4.  FoBxeoura  Prihciplbb  appubd. 

An  ordinance  prohibiting  the  location  of  a  Uvery  stable  In  any  Uook  tn 
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which  &  school  building  li  situated,  or  In  any  block  which  is  oppo- 
site to  a  block  in  which  a  school  building  i*  tituated,  without  ref- 
erooce  to  the  manner  in  wliich  such  stable  is  constructed,  kept  or 
used,  and  without  further  specifying  the  distance,  oaunot  be  regarded 
as  reasonable,  and  so  cannot  be  upheld  as  valid  nnder  a,  general  or 
Incidental  grant  of  anthoritj  to  the  mnnicipaUtj  asBumiDg  to  pass  it 

Hrror  to  the   County  Court  of  Arapahoe  Ooutay, 

Action  for  violation  of  city  ordinance.  On  the  trial  jud^ 
ment  was  rendered  as  follows : 

"  That  said  defendant  be  fined  ia  the  sum  of  ten  dollars 
and  costs,  and  in  default  of  the  payment  of  the  same  that  t^e 
said  defendant  be  imprisoned  in  the  city  jail  of  the  city  of 
Denver,  until  said  fine  ia  fully  satisfied,  not  to  exceed  five 
days." 

Defendant  brings  the  cause  to  this  court  by  writ  of  error. 

This  action  was  tried  tn  the  county  court  upon  an  f^reed 
statement  of  facta  as  follows : 

"  That  this  action  was  originally  brought  before  S.  D. 
Barnes,  Esq.,  police  magistrate  of  the  city  of  Denver,  to 
recover  fine  and  costs  for  the  violation  of  ordinance  No.  8, 
of  the  series  of  1888,  and  entitled  '■  A  bill  for  an  ordinance 
to  amend  section  46,  of  ordinaaoe  No.  23,  of  the  Ordinances 
of  the  city  of  Denver,  of  the  series  of  1885,  entitled  "  Pub- 
lic Health,"'  signed  and  approved  July  11,  1885,  and  also 
known  as  section  1,  article  T,  of  chapter  X,  of  the  Laws  and 
Ordinances  of  the  City  of  Denver,  published  by  authority 
in  1886,  which  ordinance  is  as  follows : 

" '  Be  it  enacted  by  the  city  council  of  the  city  of  Denver, 
that  said  section  46,  of  ordinance  No.  23,  of  the  Ordinances 
of  the  City  of  Denver,  of  the  series  of  1885,  be  amended  so 
as  to  read  as  follows : 

" '  Section  46,  No  candle  factory,  rendering  establishment, 
soap  factory,  livery  stable,  or  stable  for  the  boarding  of  horses, 
shall  be  erected,  establislied,  or  carried  on  in  any  block  in 
this  city  (unless  the  same  shall  be  in  operation  at  the  date  of 
the  passage  of  this  article)  without  a  permit  from  the  city 
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eoancil.  The  city  council  shall  not  gnint  a  permit  for  tbe 
erection  or  carrying  on  of  either  or  any  of  the  above  mea- 
tioDed  establishments  or  vocations  in  any  block  in  the  city  of 
Denver,  when  a  majority  of  the  owners  of  the  lots  composing 
any  such  block  shall  protest,  in  writing,  against  the  erection, 
establishment  or  carrying  on  of  the  same  therein. 

"  *  No  permits  shall  be  issued  by  the  city  council  for  any 
candle  factory,  rendering  establishmeut,  or  soap  factory  to 
be  erected,  carried  on  or  conducted  within  500  feet  of  any 
school  building  in  the  city  of  Denver,  nor  for  uiiy  liver}'  stable 
in  any  block  in  which  a  school  building  is  situated,  or  in  any 
block  which  is  opposite  to  a  Uook  in  which  a  school  building 
is  situated.' 

'*It  is  i^reed  that  the  penalty  of  this  amended  ordinance 
is  as  follows :  section  6,  article  9,  ,of  chapter  X,  of  the  Laws 
and  Ordinaooes  of  the  City  of  Denver,  Colorado,  1886,  pro- 
vides; 

" '  That  any  person  or  persons  guilty  of  a  violation  of  any 
of  the  foregoing  provisions  of  this  chapter,  where  a  penalty 
is  not  fixed  for  such  violatioa,  shall,  upon  conviction,  be  fined 
for  each  and  every  offense  in  a  sum  not  less  than  $10  nor 
more  than  flOO.' 

"  That  upon  the  trial  of  said  oase  in  said  police  court,  the 
only  testimony  that  was  offered  on  the  part  of  the  city  was 
diat  said  livery  stable  was  carried  on  within  500  feet  of  a 
school  building,  and  that  the  said  block  in  which  the  said 
livery  stable  was  conducted  was  opposite  to  a  block  in  which 
a  school  building  was  situated ;  that  judgment  was  rendered 
against  said  defendant,  from  which  defendant  prayed  an  ap- 
peal to  the  county  court. 

"  It  is  conceded  that  said  defendant  occupied  and  conducted 
a  livery  stable  within  the  limits  prohibited  by  the  ordinance, 
which  was  erected  and  put  in  operation  after  the  18th  day  of 
February,  1888,  and  that  at  the  time  of  and  prior  to  the  com- 
menoement  of  this  action,  the  defendant  was  engaged  in  run- 
ning a  livery  stable,  or  stable  for  the  boarding  of  horses. 
There  being  no  dispate  as  to  the  facts,  the  only  question  pre- 
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sented  to  the  court  for  consideration  is,  whether  the  ordinance 
or  refpilations  regularly  adopted  and  enacted  by  the  city 
council  of  the  city  of  Denver  is  valid." 

Mr.  CuABLBS  M.  Campbell,  for  plaintiff  in  error. 

Mr.  John  F.  Shafboth,  Mr.  A.  B.  Sbamas  and  Mr.  G. 
W,  Whititord,  for  defendant  in  error. 

Mb.  JnsTicB  Elliott  delivered  the  opinion  of  the  court. 

The  assignments  of  error  challenge  the  validity  of  the  ordi< 
nance  under  which  defendant  was  convicted. 

Among  other  thingSt  the  ordinance  provides  that  no  livery 
statde,  or  stable  for  the  boarding  of  horses,  shall  be  erected, 
established  or  carried  on  in  auy  block  in  this  city  (unless  the 
Hume  shall  be  in  operation  at  the  date  of  the  passage  of  the 
ordinance)  without  a  permit  from  the  city  council ;  and  that 
no  permit  shall  be  issued  for  any  livery  stable  tn  ant/  block  m 
which  a  eehool  building  ig  tituated,  or  in  any  block  opporite  to  D 
block  in  which  a  school  building  it  lituated. 

It  is  conceded  that  dtifendiint  occupied,  conducted,  and 
was  engaged  in  running  a  livery  stable  for  the  boarding  of 
horses  within  the  limits  prohibited  by  the  ordioance  at  the 
time  of,  and  prior  to,  the  commencement  of  this  action  j  and 
that  the  stable  was  erected  and  put  iu  operation  after  the 
adoption  of  the  ordinance,  February  18, 1888. 

1.  Iu  the  case  of  The  Oity  of  Durango  v.  Reinaberg,  16  Colo. 
327,  this  court  declared  the  law  as  follows  in  respect  to  the 
powers  of  municipal  corporations : 

"  A  municipal  corporation  can  exercise  only  such  powers 
as  are  granted  to  it  by  its  charter  or  by  the  general  law  of 
the  state,  either  in  express  words  or  by  necessary  or  reasona- 
ble implication,  or  such  as  are  incidental  to  the  powers  ex- 
pressly granted,  or  such  as  are  essential  to  the  objects  and 
purposes  of  the  coi-poration.  A  municipal  corporation,  under 
a  general  grant  of  authority,  cannot  adopt  ordinances  which 
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infriDge  tbe  spirit  or  are  repugnaiit  to  the  policy  of  the  Btat« 
as  declared  in  its  legislation." 

2.  In  determiDing  whether  a  municipal  ordinance  is  valid, 
the  following  distioctiou  is  to  be  observed:  An  oidinance 
expressly  authorized  by  specific  and  definite  legisktiTQ  an- 
tboritj  will  be  upheld  unless  it  conflicts  with  the  constitution 
of  the  state  or  nation,  while  an  ordinance  which  the  munici- 
pality assumeB  to  pass  by  virtue  of  its  incidental  pnwers,  or 
nnder  a  general  grant  of  authority,  will  be  declared  invalid^ 
unless  it  be  reasonable,  fair,  and  Impartial,  and  not  arbitrary 
or  oppressive.  1  Dillon  Mun.  Corp.  (4th  ed.)  §§  819-S22  j 
also,  §  827  et  uq.  ;  Tugman  v.  City  of  Chicago,  78  Ills.  405; 
May  V.  The  PeopU,  1  Coh..  App.  167. 

The  following  provisions  of  tbe  charter  of  the  city  of  Den- 
ver were  in  force  at  the  time  of  the  adoption  of  the  ordinance 
in  question,  and  tbey  are  nowi-eliedon  to  sustain  its  validity: 

"  Sec.  20.  The  city  council  shall  have  power  by  ordinance : 

"  Eleventh.  Exclusively  to  license,  regulate,  and  tax  any 
or  all  lawful  occupations,  business  places,  amusements,  places 
of  amusement,  and  may  fix  the  rate  of  charges  for  the  carriage 
of  persons  and  property  within  the  city,  by  licensed  hack- 
men,  omnibua-men,  carriage-men,  dray-men,  and  espre^-men. 

^^  ly^y-eighih.  To  regulate  or  prevent  the  carrying  on  of 
any  business  which  may  be  dangerous  or  detrimental  to  public 
health,  or  tbe  manufacture  or  vending  of  articles  obnoxious 
to  the  health  of  the  inhabitants;  and  to  declare,  prevent  or 
abate  nuisances  on  public  or  pi-ivate  property  and  the  cause 
thereof."     See  Session  Laws,  1885,  pp.  81,  82  and  87. 

The  following  provision  of  the  charter  was  passed  after 
the  adoption  of  the  ordinance  in  question : 

'*Tbe  city  council  shall  have  the  power  to  make  all  ordi- 
nances which  shall  be  necessai^  and  proper  for  carrying  into 
execution  tbe  powers  specified  in  this  act,  and  to  m^ke  all 
ordinances  which  it  may  deem  necessary  or  requisite  for  the 
good  order,  health,  good  government  and  general  welfare  of 
the  city.  See  Session  Laws  1889,  p.  129,  amendment  to 
sec.  21  of  the  charter  of  1885. 

By  virtue  of  the  foregoing  provisions  it  is  contended  that 
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the  city  couacU  were  authorized  to  control  absolutely  the  lo- 
cation and  canning  on  of  livery  stables  wiUiin  the  limiu  of 
the  city ;  that  bj'  virtue  of  the  power  to  r^ulate  and  prevtnt, 
they  might  prescribe  the  limits  for  such  stablest  at  their  dis- 
cretion, and  prohibit  their  being  conducted  elsewhere ;  and 
that  they  might  declare  and  abate  livery  stables  as  nuisances, 
if  carried  on  within  such  interdicted  limits,  or  visit  upon  the 
proprietors  such  penalties  as  would  compel  them  to  yield 
obedience  to  any  ordinance  the  council  might  deem  proper  to 
enact  upon  such  subject. 

Iq  our  opiQioD,  the  charter  provisions,  above  quoted,  will 
not  bear  the  construction  contended  for.  The  power  con- 
fen-ed  is  not  sufficiently  specific  or  definite  to  warrant  such 
unrestrained  municipal  legislation  affecting  private  property. 
The  grant  of  power  to  reffulate  lawful  occupatitmt  and  butirtegt 
placet  is  certainly  not  an  express  grant  of  power  to  locate  or 
prescribe  the  limits  of  carrying  on  lawful  occupations  upon 
private  premises.  The  grant  of  power  to  reffulate  <aui  pre- 
vent the  carrying  on  of  butinesi  dangeroua  or  detriTnental  to 
public  health,  and!  to  declare,  prevent,  or  abate  nuisancet,  is  not 
to  be  construed  as  vesting  the  city  council  with  authority  to 
prohibit,  at  their  discretion,  the  existence  of  well  conatrudsdy 
well  reyulated  and  well  canduded  Uvery  stables ;  neither  does 
the  "general  welfare"  clause,  adopted  after  the  passage  of 
the  ordinance  in  question,  confer  full  and  specific  power 
upon  the  city  council  for  that  purpose.  The  ordinance  in 
question  must,  therefore,  be  subjected  to  the  test  of  reason- 
ableness; and  the  particular  provisiou  under  consideration 
cannot  stand,  in  any  event,  unless  its  adoption  was  b  reason- 
able exercise  of  the  incidental  or  general  grants  of  power 
contained  in  the  charter.  Whether  the  city  government  can 
be  vested  with  such  authority  as  is  contended  for,  need  not 
now  be  considered.  Mverett  v.  City  of  Council  Bluffs,  46 
Iowa,  66. 

S.  A  livery  stable  in  a  town  or  city  is  not,  per  ae,  a  nui- 
sance, though  it  may  become  a  nuisiince,  if  not  constructed, 
kept  and  used  in  a  proper  manner.  FlitU  v.  BustelU  5  Dil<- 
Ion  C.  C.  Rep.  161 ;  Kirkwan  v.  Sandy,  80  Tenn.  406. 
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The  ordinance  in  question  ia  not  diraotecl  gainst  livery 
Btabl«s  improperly  kept  or  used,  bnt  against  all  livery  stables 
within  the  prescribed  limits.  There  is  nothing  to  indioate 
that  there  was  anything  improper  in  the  construction,  keep- 
ing, or  use  of  defendant's  stable.  The  sole  contention  on  the 
part  of  the  city,  therefore,  ia  confined  to  the  single  fact,  that 
defendant  had  located  and  condncted  his  stable  within  the 
limits  prohibited  by  the  ordinance — that  is,  in  a  block  oppo- 
site to  a  block  in  which  a  echool  building  was  situated.  The 
ordinance,  however,  does  not  undertake  to  decUi'e  that  a 
livery  stable  conducted  within  the  interdicted  limits  shall  be 
deemed  a  nuisance,  per  ee  ;  nor  do  we  intimate  that  such  an 
ordinance  would  have  been  valid  if  passed.  City  of  Denver 
V.  MuUm,  7  Colo.  345;  SUUe  v.  Mott,  61  Md.  297. 

4.  It  ia  true,  there  was  testimony  showing  that  defendant 
occupied  and  carried  on  a  livery  stable  within  500  feet  of  a 
school  building,  and,  also,  that  said  livery  stable  was  in  a 
block  opposite  to  a  block  in  which  a  school  building  was  sit- 
uated. But  the  ordinaDce  does  not  provide  that  livery  stables 
shall  not  be  located  or  conducted  within  500  feet  of  any  school 
building,  nor  is  any  other  distance  prescribed.  The  500  feet 
limit  applies  only  to  candle  factoriea,  rendering  eBtabli«hmentt 
and  »oap  faetoriet.  In  respect  to  livery  stables,  the  language 
is,  "that  no  permit  shall  be  issued  "  •  •  f or  any  livery 
stable  in  any  block  in  which  a  school  building  is  situated,  or 
in  any  block  which  is  opposite  to  a  block  is  which  a  school 
building  is  situated." 

The  record  in  this  cause  does  not  show  the  size  or  dimen- 
sions of  blocks  in  the  city  of  Denver,  nor  does  it  show  that 
the  blocks  are  of  uniform  dimensions.  There  is,  therefore, 
no  definite  distance  from  school  buildings  within  which  the 
'  construction  and  carrying  on  of  livery  stables  are  prohibited 
by  the  oidinanoe. 

For  illustration :  Suppose  the  city  is  laid  out  into  blocks 
of  uniform  dimensions  intersected  by  streets  and  alleys  at 
right  angles.  In  such  case,  if  a  school  buildiog  were  located 
on  an  interior  block,  livery  stables  would,  by  tlie  otdinance. 
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be  ezcladed  from  five  blocks ;  and  If  the  blocks  were  400  feet 
in  leDgth  by  266  feet  in  width,  and  the  atreets  80  feet  wide, 
a  school  building  might  be  ao  situated  as  to  exclude  the  loca- 
tion of  a  lively  stable  neaily  a  thousand  feet  distant  from  it, — 
that  is,  the  dit^onal  length  of  two  blocks  and  the  width  of  the 
intervening  street.  On  the  other  hand,  a  stable  might  be 
located  only  a  little  more  than  100  feet  from  a  school  build- 
ing— that  is,  on  the  corner  diagonally  across  from  it,  and  yet 
not  be  in  the  same  block,  nor  in  any  block  dii'ectly  opposite 
thereto ;  more  than  this,  the  stable  located  at  the  greater  dis- 
tance wouldfacefrom,  andbeoutof  aightof,  the  school  build- 
ing, while  the  nearer  stable  would  be  in  full  view  of  it;  and 
yet  the  location  of  the  farther  stable  would  be  contrary  to 
the  ordinance,  while  the  nearer  stable  would  not  be.  If  it  be 
considered  that  the  ordinance  applies  to  blocks  diagonally 
opposite  to  a  school  building  ite  operation  is,  in  some  respecttt, 
still  more  objectionable ;  for,  in  such  case,  livery  stables  would 
be  excluded  from  nine  blocks  for  every  school  building  situ- 
ated in  the  interior  of  the  city. 

Even  the  foregoing  illustration  does  not  fully  show  the 
anreasonablenesa  of  the  ordinance  in  queation.  There  is 
nothing  in  the  record  to  ahnw  that  the  blocks  of  the  city  are 
of  uniform  size ;  some  may  be  larger  than  above  supposed, 
and  some  may  be'  twice  or  three  times  as  lai-ge — as  in  case 
where  the  usual  intersecting  street  or  streets  have  not  been 
cut  through.  An  ordinance  bo  uncertain,  ao  indefinite,  so 
unsuitable  and  unsatisfactory  to  accomplish  the  desired  ob- 
ject, cannot  be  i-egarded  as  reaionable  ;  and  so  cannot  be  up- 
held under  the  authoiity  supposed  to  be  granted  by  the  city 
charter. 

Ordinances  of  the  kind  in  question,  though  not  atrictly 
criminal,  are  highly  penal,  and  cannot,  unless  free  from  legal 
and  constitutitional  objection,  be  permitted  to  prejudice  the 
rights  and  privileges  of  the  citizen  in  respect  to  the  use  and 
enjoyment  of  his  private  property. 

The  judgment  of  the  county  court  is  reversed  and  the  cause 
remanded. 

lUvtned. 
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Tbdibus,  Plaintiff  ih  Ebbor,  t.  The  People,  ex  bel. 
Ph£LP8,  Defendant  in  Erkob. 

1.  JuBisDicnos  OF  TBc  SupRXKB  Court. 

WheneTer  •  oonatitutlonal  question  la  nooeBwirllj  to  be  determined  In 
Ui«  kdjudlcfttioD  of  a  oaee,  thii  court  haa  jurladloUon  to  lOTiew  the 
prooMdiug  upon  appeal  or  writ  of  error. 

S.  Samm. 

It  matton  bnt  little  how  a  conatitatioiiaJ  queitton  is  ralaed  in  order  to 
give  the  oonrt  Jurisdiction,  whether  hy  the  pleadings,  objectiona  to 
evidence  or  bj  the  argument  of  counsel,  provided  it  fBlrly  appears 
from  the  record  that  the  declBlonof  saoh  question  U  necessary,  and 
also  that  the  question  raised  is  fairly  debatable.  Mete  aasertion  that 
such  a  qneBtlOQ  ia  Involved  iB  insufficient. 

8.  Samx. 

Whenever  the  construction  of  a  constitutional  provision,  state  or  na- 
tioual,  ia  necessary  to  a  determination  of  a  oase,  this  court  has  ju- 
risdiction not  only  of  the  constitutional  queaClou,  but  of  all  other 
matters  necessaiy  to  a  complete  determination  of  the  controversy. 

4.  PuBuc  OrricxBa — Auotiobt. 

The  governor  has  power  to  remove  a  member  of  the  fire  and  police  board 
of  the  city  of  Denver  from  his  office,  for  cause,  of  the  anlDoiency  of 
wbloh  cauae  the  Judgment  of  the  executive  Is  conclusive,  provided 
it  be  stated  in  wilting  and  be  other  than  poliUcal. 

5.  Leoislative  Powbk. 

The  legislature,  having  power  to  creat«  an  office,  Jibs  power  to  provide 
the  manner  In  which  it  shall  b«  filled,  and  like  power  to  provide  for 
removals. 

S.  EZKODTiVK  PowxB— RBMorAi,  OF  Ofkiceiis. 

The  existence  of  thecausefor  which  the  govomormayi-emoveaflre  and 
polioe  conmleaioner  may  be  ascertained  in  any  manner  satisfactory 
bo  himself.  The  institution  of  an  Investigatlou  in  the  nature  of  a 
jndlcial  or  yva<i-judicial  proceeding  is  not  required  by  the  statute 
relating  to  that  office. 

Error  to  the  IH»tri<A  Court  of  Arapahoe  County, 

Action  aiidet  the  code  for  the  usurpation  of  the  ofBce  of 
police  commissioner  of  the  city  of  Denver.  Judgment  for 
relator  Phelpe.  Trimble  brings  the  caae  to  this  oourt  upon 
writ  of  error. 
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On  the  4th  day  of  April,  1893,  George  H,  Phelps  was  nom- 
inated, and  by  and  with  the  advice  and  consent  of  the  senate, 
appointed  by  the  governor  to  the  office  of  police  ooaiaiis< 
sioner  of  the  city  of  Denver.  He  having  duly  qualified 
entered  upon  the  diuchaige  of  the  duties  of  his  office,  and 
continued  in  the  dischai^e  of  the  same  until  the  27th  day  of 
June,  1893,  when  the  governor  removed  him. 

The  proceedings  witii  reference  to  this  removal  so  far  as 
the  governor  is  concerned  were  inaugurated  on  the  Hit  day 
of  June,  1893,  by  the  following  tetter: 

"  State  of  Colorado — Executive  Chamber.  ) 
"Denver.  June  11,1893.  } 

"Mt.  Phelps,  F.  &  P.  B'd.     Denver,  Colorado. 

"JMy  Dear  Sir:  After  much  reflection  I  have  concluded 
that  your  conduct  upon  the  F.  &  P.  Board  has  been  such 
that  it  has  lost  you  the  confidence  of  a  majority  of  the  citi- 
zens of  Denver  and  that  you  will  be  unable  to  benefit  the  city 
by  a  longer  continuance  in  office.  Believing  that  tJie  good 
of  the  Populist  party  in  Colorado  and  of  the  state  adminis- 
tration require  it,  I  reHpectfully  ask  that  you  send  in  your 
resignatioih  as  a  member  of  the  F.  &  P.  Board,  as  early  as 
Tuesday  evening  of  this  week. 

'i  Very  tnily  youra, 

"Davis  H.  Watte,  Gov.  of  Colo." 

Mr.  Phelps  having  in  the  meantime  declined  to  resign, 
upon  the  15th  day  of  June  the  governor  caused  to  be  served 
upon  him  the  following : 

"State  of  Colorado — ^Executive  Office.  ) 
"  Denver,  June  15, 1893.  ( 

"  Geoi^  H.  Phelps,  Esq.,  Police  Commissioner,  City  of  Den- 
ver, Colo. 
"i9i>.-  Tou  are  hereby  notified  and  summoned  to  be  and  ap- 
pear before  me,  at  my  office  (Executive  Chambers)  in  Denver 
on  Friday,  June  16th  at  10  A.  H.,  to  show  cause,  if  any  you 
have,  why  you  should  not  be  re  moved  as  police  commissioner 
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of  the  city  of  Denver  for  neglect  of  duty,  or  malfea^nce  in 
oSSce,  in  the  failure  to  arreat  or  prosecute  one,  Coryell,  in- 
dicted May  laat  for  crime  involving  the  reputation  and  in- 
tegrity of  yourself  as  a  member  of  the  Fire  and  Police  Board, 
and  also  for  such  incumpeteacy  in  your  administration  of 
criminal  affairs  in  said  city  of  Denver,  tm  to  lose  you  the  con- 
fidence of  the  people  uf  the  said  city. 

"Davis  H.  Waitk,  Gov.  of  Colo." 

The  next  day  a  hearing  was  had  before  the  governor,  al- 
though ao  specific  charges  were  filed.  The  relator  was  denied 
the  light  of  appearing  by  counsel,  and  hia  application  for  a 
short  continuance  to  prepare  for  trial  was  overruled.  As 
the  result  of  the  investigation  and  on  the  following  day  the 
governor  issued  an  order  in  writing,  which  aft«r  certain  re- 
citals concludes  as  follows ; 

'^  It  is  not  necessary  to  find,  nor  do  I  find  that  Messra. 
Stone  and  Phelps  were  corniptly  interested  in  the  offense  of 
Coryell,  but  I  do  find  on  the  part  of  Messrs.  Stone  and  Phelps, 
and  each  of  them,  such  failure  to  recognize  the  gravity  of  the 
situation,  the  necessity  of  some  prompt  and  effective  action 
to  exonerate  the  police  authorities  of  the  city  from  any  con- 
nection, real  or  apparent,  with  the  Coryell  matter,  and  such 
incompetency  in  allowing  the  said  Coryell  the  freedom  of  the 
police  ofhce  for  consultation  and  under  circumstances  which 
might  plausibly  be  considered  confidential,  that  such  con- 
duct amounts  to  neglect  of  duty  and  merits,  therefore,  the 
removal  from  office. 

"  It  is  therefore  ordered  that  C.  B.  Stone  be  and  he  is 
hereby  removed  from  the  office  of  fire  commissioner  of  the 
city  of  Denver,  and  that  George  H.  Phelps  be  and  he  is 
hereby  removed  from  the  office  of  police  commissioner  of  the 
city  of  Denver, 

"  Davis  H.  Waite, 

"  Governor  of  Colorado." 

Thereafter  such  further  proceedings  were  had  as  resulted 
in  the  appointment  of  plaintiff  in  error  Trimble  to  the  office 
of  police  commissioner  in  place  of  relator. 
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The  •following  provisions  of  the  statute  and  of  the  state 
coDstitutioD  are  referred  to  in  the  opinion  :— 

COURT  OV  APPKALB. 
"  No  writ  of  error  from,  or  appeal  to,  the  supreme  court 
shall  lie  to  review  the  final  judgment  of  any  inferior  court, 
unless  the  judgment,  or,  in  replevin,  the  value  found  exceeds 
two  thousand  five  hundred  dollars,  exclusive  of  costs.  Pro- 
vided, This  limitation  shall  not  apply  where  the  matter  in 
controversy  relates  to  a  franchise  or  freehold,  nor  where  the 
construction  of  a  provision  of  the  constitution  of  the  State  or 
of  the  United  Stat«8  is  necessary  to  the  detorminsUon  of  a 
case.  Provided,  furtKer,  That  the  foregoing  limitation  shall 
not  apply  to  writs  of  error  to  county  courts.'*  Session  Laws 
of  1891,  p.  118. 

CHARTER  OF  THE  CITY  OF  DENVER. 

*'  Sec.  45.  Immediately  npon  the  passage  of  this  aot,  and 
biennially  thereafter,  the  governor  of  the  state  of  Colorado 
shall,  by  and  with  the  advice  and  consent  of  the  senate  ap- 
point the  fire  commissioner,  the  police  oommissioner,  and  the 
excise  oommissioner  tor  the  term  of  two  years,  who  shall  in 
1898  take  the  places,  and  shall  exercise  the  powers  and  per- 
form the  duties  of  the  fire  and  police  board  of  the  city  of 
Denver.  The  governor  may  in  vacation  of  the  senate,  fill 
vacancies  by  appointments  in  writing  filed  with  the  secretary 
of  state  ;  and  all  appointments  by  the  governor  shall  be  made 
with  power  of  suspension  or  removal  at  any  time  for  cause,  to 
be  stated  in  writing,  bat  not  for  political  reasons.  •  •  •  All 
appointments  made  by  the  mayor  shall  be  in  writing.  Sled 
with  the  city  clerk,  with  power  of  suspension  or  removal  at 
any  time  for  cause  stated  in  writing  filed  with  the  same 
officer,  but  not  for  political  reasons,  and  with  power  to 
fill  vacancies  in  the  same  manner."  Session  Laws  of  1898, 
p.  172. 

"  £very  person  holding  any  civil  office  under  the  state,  or 
any  municipality  therein,  shall,  unless  removed  according  to 
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law,  ezeroise  the  dutien  of  Buch  office  until  hia  iiuccessor  ia 
duly  qaalified;  *  *  *  "  Constitution,  article  XII,  sec.  1. 

"All  ofiBcera  not  liable  to  impeachment  shall  be  subject  to 
removal  for  misconduot  oi  malfensance  in  office,  in  such 
manner  as  may  be  provided  by  law."  Constitution,  arti- 
cle XIII,  sec.  3. 

"  Tbe  governor  shall  nominate,  and  by  and  with  the  con- 
sent of  the  senate  appoint  all  oEBcers  whose  offices  are  estab- 
lished by  this  constitution  or  which  may  be  created  by  law, 
and  whose  appointment  or  election  ia  not  otherwise  provided 
for,  and  may  remove  any  such  officer  for  incompetency,  neg- 
lect of  duty  or  malfeasance  in  office.  •  •  •  "  Constitution, 
article  IV,  sec-  6. 

Messre.  O'NEILL  &  Park  and  Mr.  Platt  Roqebs,  for 
plaintiff  in  error. 

Mr.  W.  F.  RoGEES,  Mr.  I.  G.  Bahlow  and  Messrs.  RoQ- 
BB8  &  SlAlB,  for  defendant  in  error. 

Chiep  Justice  Hate  delivered  the  opinion  of  the  oonrt. 

It  is  suggested  by  counsel  that  this  court  is  without  au- 
thority to  review  the  judgment  of  the  district  court  in  this 
proceeding.  It  is  conceded  that  if  this  court  has  jurisdiction 
since  the  enactmeut  of  the  statute  creating  the  court  of  ap- 
peals, it  is  by  virtue  of  the  proviso  in  the  first  section  of  the 
act  creating  that  court,  by  which  the  jurisdiction  of  this  court 
is  retained  where  the  construction  of  a  provision  of  the  con- 
sitution  of  the  State  or  of  the  United  States  is  necessary  to 
the  determination  of  a  case. 

The  object  of  providing  for  the  jurisdiction  of  this  court 
in  all  cases  where  constitutional  questions  are  involved  is  that 
questions  of  such  grave  importance,  affecting  the  organic  law 
of  the  state,  and  the  power  of  the  legislative,  executive  and 
judicial  departments  should  be  determined  by  the  highest 
court  in  the  state.     In  several  states  intermediate  courts  of 
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reriew  have  been  ci-eated,  but  the  provisions  fixing  the  juiis- 
diotioD  of  such  courts  are  far  from  uniform.  The  section  in 
force  in  this  state  does  not  appear  to  have  been  copied,  even 
in  substance,  from  the  laws  of  any  other  state.  It  has  the 
merit  of  being  couched  in  as  direct  and  positive  language  as 
could  well  have  been  employed. 

Under  the  proviso,  whenever  a  constitutional  queation  is 
necessarily  to  be  determined  in  the  adjudication  of  a  case,  an 
appeal  or  writ  of  error  will  lie  from  the  final  judgment  to  this 
court  It  matters  but  little  how  such  question  is  raised, 
whether  by  the  pleadings,  by  objections  to  evidence,  or  by 
ai^ument  of  counsel,  provided  the  question  is  by  some  means 
fairly  brought  into  the  record  by  a  party  entitled  to  raise  it. 
It  is  obvious,  however,  that  some  limitation  must  be  placed 
upon  the  foregoing  proviso,  otherwbe,  every  case  might  be 
brought  into  this  court  and  thereby  the  power  and  usefulness 
of  the  court  of  appeals  destroyed.  It  is  clear  that  mere  as- 
sertion that  a  constitutional  question  is  involved  will  not  be 
sufficient  to  give  junsdictiun.  It  must  fairly  appear  from 
an  examination  of  the  record  that  the  decision  of  such  ques- 
tion is  necetsartf,  and  also  that  the  question  raised  is  fairly 
debatable.  Our  attention  has  been  called  to  a  number  of 
cases  in  which  this  question  has  been  raised  under  statutes, 
which  although  dissimilar  from  the  one  in  force  in  this  state, 
the  decisions  are  valuable  as  authorities  in  suppoit  of  the 
conclusion  that  the  constitutional  question  invoked  to  give 
the  court  jurisdiction  must  be  fairly  debatable,  and  not  based 
on  mere  assertion.  To  this  extent,  at  least,  the  authorities 
are  uniform.  See  Elliott's  Appellate  Procedure,  see.  83 ; 
The  City  of  Cairo  v.  Brosn,  99  Ills.  521  ;  Chaplin  v.  Commit- 
sionert  of  Highways,  126  Ills.  264;  Bemon,  Adminiitrator,  v. 
Christian,  1 29  Ind.  535 ;    Williamg  v.  Louisiana,  103  U.  S.  687. 

The  statute  creating  the  court  of  appeals  has  been  in  force 
in  this  state  but  a  short  time,  and  it  is  obvious  that  the  prac- 
tice under  it  can  only  be  developed  and  become  settled  as  the 
result  of  experience  and  judicial  decision  from  time  to  time 
as  questions  sltall  be  piesented.    We  shall  not  undertake  to  de- 
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tennin*  in  this  case,  nor  is  it  necessary  to  determine,  whether 
or  not  constitutional  questions  which  have  once  heen  deter- 
mined by  this  court  can  thereafter  be  considered  open  to  con- 
teoversy,  to  the  extent  of  furnishing  ground  for  jurisdiction 
in  sabsequent  cases  in  this  court. 

tinder  the  foregoing  provision,  whenever  the  construction 
of  a  constitutional  provision,  state  or  national,  is  neceitary  to 
a  determination  of  a  case,  the  court  has  entire  jurisdiction  of 
the  case,  not  only  of  the  constitutional  question,  but  of  all 
other  matters  necessary  to  a  oompFete  determination  of  the 
controversy.  The  same  result  would  necessarily  follow  from 
the  well  established  rule  that  the  incidents  of  a  class  of  oases 
follow  the  class.  This  rule  is  now  universally  recognized. 
Any  other  would  distribute  the  cases  1^  piecemeal  between 
the  two  courts  of  review,  involving  our  litigation  in  hopeless 
and  inextricable  confusion.  Elliott's  Appellate  Procedure, 
sec.  36  ;  Smith  v.  Newbeme,  70  N.  C.  14 ;  Cook  County  v.  Me- 
Crea,  dS  Ills.  236. 

In  this  case  a  constitutional  question  was  raised  in  the 
court  helow  by  defendant  in  error,  and  as  we  shall  presently 
show,  such  question  was  erroneously  detartnined  in  his  favor. 
Still  other  constitutional  questions  were  raised  in  that  court. 
The  determinatioa  of  these  questions  was  found  necessary  by 
the  district  court  in  deciding  the  case.  They  have  been  fully 
argned  in  this  court,  and  must  necetsarily  be  construed  upon 
this  review.  The  jurisdiction  of  this  court  must,  therefore, 
be  taken  as  established. 

The  underlying  error  that  entered  into  the  decision  of  the 
district  court  is  upon  the  coustruction  of  section  6  of  arti- 
cle IV  of  the  Constitution.  This  provides  that  the  governor 
**  may  remove  any  such  officer  for  incompetency,  neglect  of 
duty  or  malfeasance  io  office."  The  court  assumed  that  the 
authority  for  the  removal  of  relator  rested  upon  this  constitu- 
tional provision.  It  was  construed  as  a  limitation  upon  the 
exercise  of  the  power  of  removal  fi'om  office,  and  to  deprive 
Uie  governor  of  the  right  of  removal  unless  there  existed 
one  of  the  three  specified  reasons  mentioned  therein.  The 
Vol,  XIX— 13 
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court  further  held  that  whether  such  reason  existedtn  a  par- 
ticular case  must  be  determined  upon  an  investigation,  in  its 
character  judicial,  befoi«  the  governor  was  authorized  to  act. 

An  analysis  of  the  constitutional  provision,  however,  shows 
that  the  officers  therein  referred  to  are,  firtt,  those  whos^  of- 
fices are  established  by  the  constitution ;  second,  those  whose 
offices  are  created  by  law,  the  appointment  or  election  to  wh  ioh 
is  not  otherwise  provided  for.  The  relator's  o£Bce  does  not 
fall  under  either  class  mentioned,  for  while  it  is  true  that  bis 
office  was  created  by  law,  his  appolnttoent  is  also  provided 
for  by  statute,  and  the  same  statute  provides  that  such  ap- 
pointment shall  be  made  with  power  of  suspension  or  re- 
moval by  the  governor  at  any  Ume,  for  cause  to  be  stated  in 
writing,  but  not  for  political  reaaone.  The  office  being  one 
of  statutory  creation,  the  manner  of  filling  it,  and  the  mode 
of  removal  and  filling  of  vacancies  being  also  provided  by 
statute,  the  case  falls  clearly  outside  of  those  offices  to  which 
the  constitutional  provision  i-elates.  The  People  ex  rel.  v. 
Osborne,  7  Colo.  605 ;  Brown  v.  The  People,  11  Colo.  109. 

In  this  connection  we  may  consider  section  1  of  article  XII, 
and  section  S  of  article  XIII  of  the  Constitution.  The  ar* 
gument  based  upon  these  provisions  is  to  the  effect  that 
before  an  officer  not  liable  to  impeachment  can  be  removed 
the  procedure  leading  up  to  a  judgment  or  I'emoval  must  be 
prescnbed  by  an  act  of  the  legislature.  These  two  provisions, 
singly  or  together,  do  not  warrant  this  deduction.  The  first 
in  the  order  in  which  they  appear  in  the  constitution  provides 
only  that,  "  Every  pei'son  holding  any  civil  office  under  the 
state,  or  any  municipality  therein,  shall,  unless  removed  ac- 
cording to  law,  exercise  the  duties  of  such  office."  The 
words  "  according  to  law  "  in  this  section  can  have  no  other 
construction  than  that  such  officei-s  shall  be  removed  aa  pro- 
vided by  the  constitution,  or  !»tatute  law.  And  the  same  is 
equally  true  of  section  S  of  article  XIII,  providing  that  cer- 
tain officers  shall  be  liable  to  removal  for  misconduct  or  mal- 
feasance in  office  in  sncb  manner  as  may  be  provided  by  law. 
There  is  certainly  notbingin  these  provisions  prohibiting  the 


n,g,t,7rJM,COOglC 


1898.]  Trimble  t.  People,  etc.  195 

legislatare  from  authoriziDg  the  snmmary  removal  of  the  re- 
lator in  this  case,  and  if  removed  in  accordance  with  a  con- 
Btitational  statute  he  was  removed  "  according  to  law." 

It  is  claimed  that  the  provision  in  reference  to  removals  by 
the  governor  applies  only  to  appointees  made  by  that  officer 
to  fill  vacancies  caused  by  resignation,  death  or  otherwise  of 
the  appointees  confirmed  by  the  senate,  and  that  as  to  those 
appointments  made  by  the  governor  and  confirmed  by  the 
senate,  the  governor  alone  has  no  power  of  removal.  lu  sup- 
port of  this  claim  the  following  cases  are  cited :  The  People 
V.  Oazneau,  20  Cal.  504 ;  The  People  v.  FreeM,  76  Cal.  633 ; 
Tie  People  v.  Freeie,  83  ChI.  463.  These  decittions  were  based 
apoQ  the  statutes  of  California,  providing  that  certain  officers 
appointed  by  the  governor,  with  the  advice  and  consent  of  the 
senate,  could  only  be  i-emoved  by  the  governor  with  the  con- 
currence of  the  senate.  The  power  of  the  legislature  to 
invest  the  governor  alone  with  authority  to  remove  being 
expressly  reot^nized,  as  appears  from  the  following  extract 
from  the  opinion  written  by  Chief  Justice  Field  in  People  v. 
Ctaneau,  ntpra.  "  The  office  was  created  bylaw  and  the  mode 
in  which  the  office  and  vacancies  therein  should  be  filled  was 
matter  purely  of  legislative  discretion." 

Our  statute  furnishes  a  conclusive  answer  to  this  ailment 
of  counsel.  Section  45  of  the  chai-ter,  after  providing  for  the 
appmntment  of  the  fire,  police  and  excise  commissioners  by 
the  governor  by  and  with  the  advice  and  cnntient  of  the  senate, 
further  provides  that  the  governor  may  in  vacation  of  the 
senate  fill  vacancies  by  appointment  in  writing  filed  with  the 
secretary  of  state,  and  all  appointments  by  the  governor  shall 
be  made  with  power  of  suspension  or  removal  at  any  time  for 
cause,  etc.  Such  broad  and  sweeping  language  as  this  is 
certainly  sufficient  to  include  all  the  appointments  provided 
for  in  said  section,  whether  made  with  the  advice  and  consent 
of  the  senate,  or  to  fill  vacancies  during  vacation  of  the  sen- 
ate ;  and  to  undertake  to  restrict  the  power  of  the  governor, 
as  urged  by  counsel,  would  be  a  perversion  of  the  letter  and 
spirit  of  the  act. 
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Authorities  afe  cited,  although  not  seriously  relied  upon, 
to  show  that  an  office  is  property  and  that  the  posseasor  has 
ft  vested  i-ight  therein.  Thin,  however,  grows  out  of  the  com-  ■ 
moil  law  rule  regarding  an  ofSce  as  a  hereditament.  It  can 
have  no  fouadation  in  a  republic  like  ours.  "  Public  offices," 
says  Rubles,  0.  J.,  in  Connor  v.  New  York,  5  N.  Y.  285, 
"  are  not  incorporeal  hereditaments,  nor  have  they  the  char- 
acter or  qualities  of  grants.  They  are  agencies.  With  few 
exceptions,  they  are  voluntarily  taken,  and  may,  at  auy  time, 
be  resigned.  They  are  created  for  the  benefit  of  the  public, 
and  are  not  granted  for  the  incumbent.  Their  terras  are 
fixed  with  a  view  to  public  utility  and  convenience,  and  not 
for  the  purpose  of  granting  the  emoluments  during  that  pe- 
riod to  the  office  holder."  See  also,  Mechem  on  Public  Offi- 
cers, sees.  464,  465. 

The  statute  only  requires  that  the  reason  for  removal  shall 
be  other  thiui  political  and  that  it  shall  be  stated  in  writing. 
The  words  "  but  not  for  political  reasoiis  "  are  words  of  limi- 
tation, and  could  have  been  deemed  necessary  by  the  legisla- 
ture for  but  one  I'eason,  to  wit :  that  otheiwise,  the  governor 
might  remove  for  political  purposes.  The  intent  on  the  part 
of  the  legislature  to  confer  the  power  of  removal  for  any  other 
cause  satisfactory  to  the  governor,  itt  made  plain  hy  the  words 
of  limitation.  Was  the  action  taken  by  the  governor  au- 
thorized by  the  statute?  By  it  the  governor  is  given  full 
power  over  the  I'emoval  oE  the  officei-s  named,  subject  to  the 
specified  resti-ictions.  It  is  a  familiar  principle,  subject  to 
general  application,  except  as  otherwise  limited  by  the  oou- 
stitution,  that  municipal  corporations  are  creatures  of  the 
statute,  and  that  the  legislative  power  over  the  same  is  ple- 
nary. The  legislature  had  the  power  to  provide  for  the  croa- 
tioQ  of  a  police  commissioner  for  the  city  of  Denver;  it  had 
the  power  to  provide  the  manner  iu  which  such  office  should 
be  filled,  and  there  can  be  no  doubt  that  it  had  like  power  to 
provide  for  removals. 

In  the  same  section  iu  which  the  authority  is  conferred 
upon  the  governor  to  remove  certain  officers  for  cause,  like 
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luthority  is  conferred  upon  the  tnuyor  to  remove  officers  ap- 
pointed by  him.  It  is  to  be  observed  that  the  language  of 
the  statute  is  substHntially  the  same  in  both  instanceu.  The 
legislature,  in  dealing  with  these  officers,  was  dealing  with 
the  chief  executive  officer  of  the  state  and  with  the  chief  ex- 
ecutive officer  of  the  city  of  Denver.  It  certainly  underBtood 
that  in  administering  the  affairs  of  the  state  in  the  one  in- 
stance, and  the  affairs  of  the  city  of  Denver  in  the  other, 
these  administrative  officers  would  be  likely  to  be  called  upon 
to  act  in  a  summary  manner  with  their  sa1x>rdinates  in  cer- 
tain contingencies,  and  the  fact,  if  it  be  a  fact,  that  the  gov- 
ernor acted  in  this  case  without  sufficient  reflection,  is  a  weak 
ai^ument  E^ainst  the  investiture  of  the  power  of  removal  in 
the  executive  of  officere  appointed  by  him.  Experience  has 
demonstrated  that  the  power  of  removHl  must  be  lodged 
somewhere  ;  and  the  fact  that  the  power  exists  and  may  be 
exercised  as  occasion  requires  carrier  with  it  the  possibility 
tbat  the  power  may  not  always  be  wisely  used.  But  if  this 
is  to  be  taken  as  a  conclusive  ai^ument  against  the  power,  it 
applies  as  well  to  all  investitui-e  of  authority,  and  Would  over- 
throw government  itself. 

Whatever  may  be  the  rule  as  to  those  officers,  the  removal 
of  whom  for  certain  specified  causes  is  provided  by  other 
statutes  or  by  the  constitution,  the  governor,  under  the  stat- 
ute before  ns,  is  not  required,  as  a  prerequisite  to  removal,  to 
ioatituto  an  investigation  in  the  nature  of  a  judicial  or  qaati- 
jodicial  inquiry.  The  investiture  of  the  power  ot  removal 
here  given  ia  restricted  iu  but  two  particulara;  it  must  not 
be  exercised  for  political  reasons,  and  the  cause  of  removal 
must  be  stated  in  writing.  In  considering  removals  under 
this  act  we  must  assume  that  the  law-making  body  was  of 
the  opinion  that  the  requirement  that  the  cause  of  removal 
should  be  stated  in  writing  was  the  only  check  necessary  to 
prevent  an  arbitrary  and  oppressive  abuse  of  the  power. 

If  removals  were  only  authorized  for  certain  specified  rea- 
sons a  question  of  procedui'e  might  have  been  presented  more 
difficult  of  solution.     In  this  instance  the  cause  stated  does 
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not  import  any  wrong  doing  to  the  officer,  and  while  it  maynot 
be  such  as  would  have  had  weight  with  a  coart,  it  was  deemed 
sufficient  by  the  governor,  and  his  judgment  is  final  and  de- 
cisive. The  office  of  police  commissioner  is  created  by  the 
statute ;  it  was  accepted  by  the  relator  under  the  conditions 
imposed  by  the  act,  among  which  was  that  the  incumbent 
should  hold  it  subject  to  removal  by  the  governor  tm  cause. 

Under  the  statute  the  cause  that  may  be  sufficient  to  war- 
rant removal  is  to  be  determined  by  the  governor,  and  no 
mode  of  inquiry  being  prescribed  he  is  at  liberty  to  adopt 
such  mode  as  to  him  shall  seem  proper,  without  interference 
on  the  part  of  the  courts.  The  governor  was  not  bound  to 
examine  witnesses  under  oath,  or  otherwise,  although  it  was 
eminently  proper  that  he  should  do  bo.  He  might  have  re- 
sorted to  other  means  for  ascertaining  whether  a  cause  of  re- 
moval existed ;  and  the  refusal  to  allow  counsel  is  not  a  fatal 
objection  to  the  governor's  action,  as  be  might  have  prooeeded 
ex  parte. 

The  governor  having  determined  that  a  enfEoient  oaose 
for  removal  existed,  and  having  exercised  the  power  confided 
to  him,  relator  is  without  remedy  in  this  proceeding.  It  is 
the  duty  of  the  courts  to  uphold  the  executive  power  as  it 
has  been  conferred  by  the  legislature. 

The  foregoing  conclusions  find  support  in  the  following  de- 
cisions in  addition  to  those  already  cited.  Keenan  t>.  Perry, 
24  Texas,  258 ;  Wilcox  v.  The  People,  90  Ills.  1 86 ;  The  Peo- 
ple ex  rel.  Steveneon  v.  lEggine,  15  Ills.  110;  State  v.  Doher- 
ty,  25  La.  An.  119 ;  State  v.  Hau>kin»,  44  Ohio  St.  98 ;  City 
of  Moboken  v.  Gear,  27  N.  J.  Law,  265 ;  PeopU  v.  Whitkek 
et  al.,  92  N.  Y.  191 ;  State  v.  Mcaarry,  21  Wis.  602. 

The  judgment  of  the  district  court  will  be  reversed  and 
the  cause  remanded,  with  direction  that  judgment  be  entered 
for  plaintiff  in  error. 

Bevened. 
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Wilson  et  al^  Appellakts,  v.  The  People  roB  the    it'iw 
USE,  ETC.,  Appellees.  m_ibb, 

•KM 

1.  Public  Offiobb — BAiuiKirr. 

A  public  officer  who  cecelTes  money  by  viitae  of  his  office  Id  a  bailee, 
Uie  extent  of  whose  obUgatton  Is  that  imposed  by  law,  and,  when 
nnaffeotad  by  conatitutioiiAl  or  legislative  proviBioiiH,  his  duty  and 
liability  are  meaaurad  by  tbe  law  of  bailment 

3.  Official  Bohu— Bffxct  jlsd  Pubposb  of. 

Tbe  bond  given  by  an  officer  doea  not  extend  hia  obligation,— Its  office 
la  to  aecure  the  faithful  and  prompt  performance  of  hia  legal  duUes. 

8.  OFriCBB'e  Liability. 

A  clerk  of  oonrt  who  by  rirtue  of  hia  offloe  has  onstody  of  money  pend- 
ing proceu  and  proceedings  is  responsible  for  good  faith  and  rea- 
sonable diligence,  bnt  if  the  money  be  lost  notwithstanding  an 
exercise  on  his  part  of  that  care  and  diligence  which  prudent  men 
ordinarily  exercise  with  respect  tu  their  funds,  he  is  not  liable. 

Appeal  from  the  IHatrict  Court  of  Fremont  Oounty. 

This  case  was  Bubmitted  withoat  suit  upon  the  following 
agreed  statemeot  of  facte  : 

The  defendant  Jobn  Wilson  was,  during  the  time  herein- 
after stated,  and  ia  now,  the  duly  appointed  and  acting  clerk 
of  the  district  court  of  Fremont  county,  Colorado,  and  the 
defendants,  S.  W.  Humphrey,  C.  S.  Topping,  and  J.  H.  Har- 
rison, sre  the  sureties  on  bis  official  bond  as  such  clerk,  a  true 
copy  of  which  with  the  indorsements  thereon  ia  herewith  at> 
tached. 

^2.  At  variouB  times  during  the  yeai'  1887,  the  plaintiff, 
the  Pueblo  &  Arkansas  VHlley  Railroad  Company,  a  corpo- 
ration organized  under  the  laws  of  the  state  of  Colorado, 
and  then  constructing  a  line  of  railroad  througli  Fremont 
county,  paid  over  to  the  defendant  Wilson,  as  such  clerk,  va- 
noos  sums  of  money  fixed  and  determined  by  the  judge  of 
the  said  court,  by  rules  entered  in  certain  condemnation  pro- 
ceedings for  right  of  way  then  pending  in  the  said  district 
court,  as  deposits  pending  the  a:9certttinment  of  damages,  and 
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to  authorize  the  company  to  take  possession  ot  the  tight  of 
way  pending  the  proceediuge,  as  provided  by  §  6,  as  pro- 
vided by  the  eminent  domain  law,  page  77,  Code  of  Civil 
Procedure. 

"  These  moneys  were  deposited  by  the  defendant  Wilaon, 
as  received,  to  his  credit  as  clerk  of  said  court,  in  the  Ex- 
change Bank  of  Canon  City,  a  private,  unincorpoiHted  bank- 
ing institution  then  doing  buiiinesB  at  said  Canon  City,  in 
said  county,  and  reputed  to  be  solvent. 

"  S.  The  said  Exchange  Bank  has  failed  in  business,  and 
its  depositors  have  not  been  paid.  The  condemnation  pro- 
ceedings referred  to  have  all  been  concluded  by  fitial  decree 
vesting  title  in  the  railroad  company,  and  of  the  moneys  so 
paid  by  the  railroad  company  to  the  said  clerk  as  deposits,  the 
company  is  entitled  to  receive  back  as  an  excess  of  the  amount 
so  deposited  over  and  above  the  amounts  finally  awarded  as 
damages  the  sum  of  92,997-20,  which  has  not  been  paid. 

"  4.  Qiuere :  Are  the  clerk  and  the  sureties  on  his  bond  lia- 
ble to  the  railroad  company  for  the  payment  of  this  money? 
If  yes,  let  judgment  be  entered  in  favor  of  the  plaintiff  against 
the  defendants  for  the  amount  aforesaid  with  interest  from 
date  of  suit ;  if  no,  let  judgment  be  entered  for  the  defend- 
ants for  costs." 

The  bond  above  raferred  to  and  indorsed  upon  this  state- 
ment is  aa  follows : 

"  Know  all  men  by  these  presents,  that  we,  John  Wilson 
as  principal  and  S.  W.  Humphrey,  C.  S.  Topping  and  J.  H. 
Harrison,  ai'e  held  and  firmly  bound  unto  the  People  of  the 
state  of  Colorado,  in  the  penal  sum  of  five  thousand  (¥6/H)0) 
dollars,  for  the  payment  of  which  sum  of  money,  we  bind  our- 
selves, our  heirs,  executora  and  administrators,  jointly  and 
severally,  firmly  by  these  presents. 

"  Sealed  and  dated  this  twenty-fourth  day  of  May,  1886. 

"  The  condition  of  the  above  obligation  is  such  that,  where- 
as the  above  bounden  John  Wilson  has  been  appointed  clerk 
of  the  district  court  of  the  third  (3d)  judicial  district  of  the 
state  of  Colorado,  within  and  for  the  county  of  Fremont, 
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"  Now,  therefore,  if  the  said  John  Wilson  shall  faithfully 
perform  all  the  duties  of  said  office  as  prescribed  by  law ;  that 
he  will  punctually  pay  over  to  the  person  legally  authorized 
to  receive  the  same  all  moneys  that  may  come  into  his  bands 
by  virtue  of  the  said  office,  and  shall  deliver  to  his  successor 
in  office  all  records,  books,  papers  and  other  things  belonging 
to  bis  said  office,  then  the  above  obligation  to  be  null  and 
void,  otherwise  to  remain  in  full  force  and  effect. 

"John  Wilson,         [Seal.] 
"S.  W.  Humphrey,    [Seal.] 
"C.  S.  Topping,         [Seal.] 
"J.  H.  Habrison,       [Seal.]" 
The  court  below  rendered  judgment  upon  this  agieed  state- 
ment of  facts  in  favor  of  appellees  and  against  the  appellants 
for  the  sum  of  98,180. SO  and  costal     To  reverse  this  judgment 
the  defendants  bring  the  case  here  on  appeal. 

Messrs.  Macon  &  Macon,  and  Mr.  D.  P.  Wilson,  for 
appellants. 

Mr.  Charles  E.  Gast,  for  appellees. 

Mb.  Jcsiice  CtODDABD  delivered  the  opinion  of  the  court. 

From  the  forced  facts  it  appears  that  the  money  was  lost 
through  no  fault  of  the  clerk.  He  deposited  the  money  in 
a  bank  of  reputed  solvency,  as  clerk  of  the  court,  Hud  in  do- 
ing so  acted  as  prudent  men  ordinarily  do  with  their  own 
fands.  The  judgment  of  the  court  below  must,  therefore, 
be  upheld,  if  at  all,  upon  the  principle  that  the  conditions 
of  his  official  bond  imposed  upon  him  an  absolute  obligation 
to  pay  the  money  when  required,  and  that  no  exercise  of  dili- 
gence on  bis  part  will  exonerate  him  from  such  obligation. 
Such  is  the  contention  of  counsel  for  appellee,  and  for  itti 
support  be  relies  on  the  case  of  U.  S.  v.  PresaoU,  8  Howard, 
678,  decided  by  the  supreme  court  of  the  United  States  in 
1845  as  the  leading  case,  and  several  other  cases  in  that  court, 
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as  well  as  some  decisions  by  state  courts,  which  approve  and 
follow  the  doctiine  thereto  anoouDced. 

Id  these  cases  in  which  the  rule  ooateuded  for  was  sua- 
tained,  the  court  had  uader  coDsideration  the  liability  imposed 
hj  the  official  bond  of  receivers  of  public  money,  and  the  oon- 
clusioQS  arrived  at  were  influenced  largely  by  considerations 
of  public  policy.  Whether  the  case  at  bar  is  aulficiently 
analogous  to  these  cases  to  bring  it  within  the  rule  therein 
announced  it  is  unnecessary  to  decide,  since  the  supi-eme  court 
of  the  United  States  in  a  later  case  has  very  much  modified, 
if  it  has  nut  in  effect  oveiTuled,  the  extreme  doctrine  laid 
down  in  its  earlier  decisions.  In  the  case  of  U.  S.  v.  Thomat, 
15  Wall.  337,  Justice  Bbadlbs,  in  speaking  of  the  leading 
case  of  U.  S.  v.  Preacott,  supra,  said : 

"  After  reciting  the  condition  of  the  bond,  the  court  adds, 
with  a  greater  degree  of  generality,  we  think,  than  the  case 
before  it  requiped,  ^  The  obligation  to  keep  safely  the  public 
money  is  absolute,  without  any  condition,  express  or  implied ; 
and  nothing  but  the  payment  of  it,  when  required,  oau  dis- 
charge the  bond.' 

•■*  This  broad  language  woiild  seem  to  indicate  an  opinion 
that  the  bond  made  the  receiver  and  his  sureties  liable  at  all 
events.*  *  • 

"  And  as  the  money  in  the  hands  of  a  receiver  is  not  his ; 
»8  beifl  only  custodian  of  it;  it  would  seem  to  be  going  veiy 
far  to  say,  that  his  engagement  to  have  it  foitbooming  was  so 
absolute  as  to  be  qualified  by  no  condition  whatever,  notevea 
a  condition  implied  in  law." 

And  after  reviewing  the  principal  cases  relied  on  by  ap- 
pellee, be  further  said : 

"  So  much  stress  has,  in  almost  every  oase,  been  laid  upon 
the  bond  us  forming,  either  directly  or  indirectly,  the  basis  of 
a  new  rule  of  responsibility,  that  it  seems  especially  important 
to  ascertain  what  are  the  legal  obligations  that  spring  from 
such  an  instrument.  The  learned  judges  in  the  great  gener- 
ality of  the  remarks  made  in  some  of  the  cases  referred  to, 
with  regtud  to  the  liability  of  a  receiving  officer,  and  especially 
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of  his  Buraties,  by  virtue  of  his  bond,  have  evidently  over- 
looked whnt  we  conceive  to  be  a  veiy  important  and  vital 
distinction  between  an  absolute  agreement  to  do  6  thing  and 
a  condition  to  do  the  same  thing,  inserted  in  a  bond.  In  the 
latter  case  the  obligor,  in  oixler  to  avoid  the  foi-feiture  of  his 
obligation,  is  not  bound  at  all  events  to  perform  the  oondition, 
hat  is  excused  from  its  performance  when  prevented  by  the 
law  or  by  ini  overruling  necessity.  And  this  distinction,  we 
think,  affords  a  solution  to  the  question  involved  in  this 
case.*  •  • 

"  The  condition  of  an  official  bond  is  collateral  to  the  obli- 
gation or  penalty ;  it  is  not  based  on  a  prior  debt,  nor  is  it 
evidence  of  a  debt ;  aud  the  duty  seoured  thereby  does  not 
become  a  debt  until  default  be  made  on  the  part  of  the  princi- 
paL  Until  then,  as  we  have  seen,  he  is  a  bailee,  though  a 
bailee  resting  under  special  obligations.  The  oondition  of 
bis  bond  is,  not  to  pay  a  debt,  but  to  perform  a  duty  about 
and  respecting  oertun  specific  property  which  is  not  his,  and 
which  he  cannot  use  for  his  own  purposes." 

While  the  majority  opinion  distinguished  the  case  under 
consideration  from  those  preceding  it,  we  think  the  reasoning 
of  the  learned  justice  who  wrote  the  opinion  logically  and 
necessarily  overrules  the  doctrine  laid  .down  in  the  former 
cases.  If,  as  therein  announced,  the  obligation  imposed  by 
the  bond  is  absolute,  and  the  oEGcer  was  an  insurer  of  the 
money  received  by  him,  how  could  the  manner  or  cause  of 
its  loss  affect  his  liability  ?  Wherein  is  he  more  at  fault  when 
overpowered  by  one  or  two  robbers  than  he  is  when  intimi- 
dated by  an  army?  Justice  Miller  refused  to  concur  in  the 
majority  opinion  because  it  did  not  fmnkly  overrule  those 
cases  and  abandon  the  doctrine  on  which  they  rested,  and  in 
his  dissenting  opinion  stated  his  pei-sOnal  views  upon  the 
question  as  follows : 

"  When  the  catte  of  the  United  States  v.  Dashiel  came  be- 
fore the  court  I  was  not  satisfied  with  the  doctriue  of  the 
former  cases.  I  do  not  believe  now  that  on  sound  principle 
the  bond  should  be  construed  to  extend  the  ohligittiou  of  the 
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depositary  beyond  what  the  law  impoaes  upon  him,  though 
it  may  contain  words  of  express  promise  to  pay  over  the 
money.  I  chink  the  true  construction  of  such  a  promise  is  to 
pay  when  the  law  would  require  it  of  the  reeaiver,  if  no  bond 
had  been  given ;  the  object  of  taking  the  bond  being  to  obtain 
sureties  for  the  performance  of  tiiat  obligation.  Nor  do  I  be- 
lieve that  prior  to  these  decisions  there  was  any  principle  of 
public  policy  recognized  by  the  courts,  or  imposed  by  the  law, 
which  made  a  depositary  of  the  public  money  liable  for  it, 
when  it  had  been  lost  or  destroyed  without  any  iault  of  neg- 
ligence or  fraud  on  his  part,  and  when  he  had  faithfully  dis- 
charged his  duty  in  regard  to  its  custody  and  safekeeping." 

We  believe  the  true  rule  is  that  a  public  officer  who  re- 
ceives money  by  virtue  of  his  ofiBce  is  a  bailee,  and  that  the 
extent  of  his  obligation  is  that  imposed  by  law ;  that  when 
unaffected  by  constitutional  or  legislative  provisions  his  duty 
and  liability  is  measured  by  the  law  of  bailment.  If  a  more 
stringent  obligation  is  desired  it  must  be  prescribed  by  stat- 
ute. That  his  official  bond  does  not  extend  such  obligation, 
but  its  office  is  to  secure  the  faithful  and  prompt  performance 
of  his  legal  duties.  Instances  where  the  constitution  and 
statutes  of  this  state  have  increased  the  common  law  liability 
of  certain  officers  have  been  recognized  b}-  this  court  in  two 
cases  at  least.  In  the  case  of  State  of  Colorado  v.  WaUen  et 
al.,  17  Colo.  170,  it  was  held  that  by  constitutional  piovi^ions 
the  state  treasurer  was  made  absolutely  liable  for  state  moneys 
received  by  him ;  and  in  the  case  of  Mc  Olvre  et  al.  v.  Board  of 
County  CommUnonert  of  La  Plata  County,  recently  decided, 
ante  p,  122,  it  was  held  that  a  county  treasurer,  by  virtue  of 
the  statute  regulating  the  duties  of  his  office,  was  a  bailee  with 
express  and  extraordinary  liability. 

No  constitutional  or  statutory  provision  in  this  state  im- 
poses a  more  stringent  obligation  upon  a  clerk  of  the  district 
court  than  that  imposed  by  the  common  law.  This  rule  of 
common  law  as  laid  down  by  Justice  Story  is  as  follows : 

"  In  respect  to  property  in  the  custody  of  the  officers  of 
a  court,  pending  process  and  proceedings,  such  officers  are 
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undoubtedly  responsible  for  good  faith  and  reasonable  dili- 
gence. If  the  property  is  lost  or  injured  by  any  negligent 
or  dishonest  execution  of  the  trust,  they  are  liable  in  dam- 
ages. •  •  •  The  degree  of  diligence  which  officers  of  the 
court  are  bound  to  exert,  in  the  custody  of  the  property, 
seems  to  be  such  ordinary  diligence  as  belongs  to  a  prudent 
and  honest  discharge  of  their  duties,  and  euch  as  is  required 
of  all  persons  who  receive  compensation  for  their  services." 
Story  on  Bailments,  §  620. 

It  is  insisted  in  ailment  that  this  doctrine  refers  only  to 
speciiic  proper^,  and  does  not  apply  to  money  deposited  with 
the  clerk  because  it  is  assumed  that  he  holds  the  relation  of 
debtor  to  the  fund,  and  therefore  may  use  it  as  his  own.  To 
this  we  cannot  ^^ee.  The  money  received  by  him  is  a  trust 
fund,  and  a  conversion  of  it  to  bis  own  use  would  constitute 
embezzlement  and  subject  him  to  a  criminal  prosecution. 

The  defendant  Wilson,  as  appears  from  the  agreed  facts, 
did  not  mix  the  money  in  question  with  his  own  funds,  or  in 
any  manner  treat  it  as  his  own.  He  deposited  it  in  the  bank 
as  clerk,  and  the  bank  had  notice  thei-eby  that  the  money  so 
deposited  was  held  by  him  in  his  official  capacity.  At  the 
time  of  the  deposit  the  bank  was  in  good  standing.  We 
think,  under  the  circumstances,  he  is  not  chargeable  with  any 
fault  that  should  render  him  or  his  sureties  liable  for  the  loss. 
The  judgment  of  the  court  below  will  be  reversed,  with  di- 
rections to  enter  judgment  for  defendants. 

Beverted- 
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Jones,  Plaintiff  ik  Ebbob,  v.  LASiamyaisK,  Gabnishbb, 
Defbkdakt  in  Ebbob. 

Pkb  Hatt,  C.  J. 

1.  QABinBBBs — Week  liable. 

Aa  a  genenl  rale  a  garnishee  la  only  liable  whers  the  defenduit,  or 
judgment  debtor,  might  have  DM^atainod  an  aodon  agaliut  him. 

2.  Pabtnerbhip  Debt. 

Wbeie  an  action  la  brought  to  recover  a  firm  debt,  one  partner  has  the 
right  to  Insist  that  bis  copartners  shall  be  joined  ag  defendants. 

.3.    PKAiTriOE. 

The  practice  In  garnishment  proceedings  Is  regulated  by  statute.  Where 
a  partner  Is  sued  Individuall;  for  a  firm  debt  he  la  usually  requii-ed 
to  plead  the  nonjoinder  ol  his  copartners,  in  oivler  that  he  may 
avail  himself  of  this  defense,  but  this  generaJ  rule  halt  no  applica- 
tion to  gamlehraent  proceedings  under  oar  civil  code. 

4.  PLBABtnO. 

Under  the  statute,  the  garnishee  has  no  opportunity  to  plead  to  a  re- 
ply, but  without  pleading  he  can  avail  himself  of  any  defense  he 
ma;  have  to  the  new  matter  set  up  therein. 
Per  Eli.ioit,  J. 

5.  ESTOPfKL. 

A  party  accepting  and  retftliiing  money  paid  under  a  void  order  is  es' 
topped  to  question  the  validity  of  the  prooeedlngs  by  which  the 
money  was  obtained,  and  this  rule  may  be  invoked  by  a  garnishee. 

0.  LiiHTATiOKB — New  pROkoSB. 

A  new  promise  to  pay  a  debt  barred  by  the  statote  of  llmltatloos  will 
not  be  implied  from  part  payment,  where  the  olrcnmstances  of  the 
payment  rebut  the  inference  of  such  promise;  and  where  the  part 
payment  is  money  realised  from  assets  transferred  by  the  debtor  to 
the  creditor,  the  new  promise  is  not  to  be  implied  as  of  a  date  later 
than  the  tfausfer. 

Error  to  the  IHitriet  Court  of  Lake  CourUy. 

In  the  years  1881  and  1882  the  Bank  of  Leadville,  an  in- 
corporation, was  doing  a  general  banking  business  in  the  city 
of  Leadville,  and  a  copai'tner:ihip,  composed,  as  it  is  claimed^ 
of  the  defendant  in  error,  Langhoine,  E.  L.  Campbell,  Geoi^ 
R.  Fisher  and  J.  B.  Bissell,  were  transacting  a  general  hank- 
ing business  at  the  town  of  Independence,  Colorado,  under 
the  firm  name  of  the  Bank  of  Pitkin  County. 
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On  the  25th  day  of  July,  1883,  the  Bank  of  Leadville 
made  a  general  assignment  to  George  W.  Trimble,  and  upon 
the  same  date,  upon  an  ex  parte  proceeding,  Trimble  was  ap- 
pointed receiver  of  said  bank  by  the  district  judge. 

In  November,  1883,  plaintiff  in  error,  C.  A.  Jones,  insti- 
tuted Buit  in  the  district  court  of  Lake  county  by  attachment 
against  the  Bank  of  Leadville.  In  this  suit  the  attachment 
waa  disaolved  by  the  district  court  because  of  the  receiver- 
ship, but  judgment  in  favor  of  plaintiff  in  error  was  rendei'- 
ed  for  945,242.50,  Tvith  interest  and  costs.  This  judgment 
bears  date  on  the  16th  day  of  February,  1884.  On  the  18th 
day  of.Februaty,  1884,  an  execution  was  issued  upon  the 
jui^ment.  This  execution  was  returned  nnsatisfied.  To 
the  judgment  dissolving  the  attachment,  Jones  sued  out  a 
writ  of  errop  to  the  supreme  court.  As  a  result  of  this  pro- 
ceeding the  appointment  of  Trimble  as  receiver  was  held 
void,  and  the  judgment  dissolving  the  attachment  reversed. 
Jbnet  V.  Bank  of  Leadville,  10  Colo.  464. 

On  the  25th  day  of  August,  1888,  another  execution  was 
sued  out,  and  levied  on  sundry  property  of  the  Bank  of 
Leadville.  Sufficient  was  realized  upon  this  execution  to  re- 
duce the  judgment  to  about  the  sum  of  $20,000.  On  Novem- 
ber 28, 1888,  a  third  execution  was  issued  for  this  uncollected 
balance,  and  process  of  garnishment  thereunder  issued  against 
the  plaintiff  in  error,  James  C.  Langhome.  To  thia  proceed- 
ing the  garnishee  answered,  denying  any  indebtedness. 
Within  the  statutory  time  a  reply  to  thia  answer  was  filed  by 
plaintiff  in  eri'or.  In  this  reply  it  is  alleged  that  Langhorne 
and  others  constituted  the  firm  known  as  the  Bank  of  Pitkin 
County ;  that  this  bank  or  copartnership,  waa  on  the  18th  day 
of  December,  1886,  indebted  to  the  Bank  of  Leadville  in  the 
sum  of  tl0,150.  It  is  further  alleged  that  Langhorne  paid 
George  W.  Trimble,  assuming  to  be  the  receiver  of  the  Bank 
of  Leadville,  95,000  in  settlement  of  the  debt,  although  that 
was  but  a  portion  of  the  indebtedness  due  to  the  Bank  of 
LeadriUe  from  the  Bank  of  Pitkin  County.     Subsequently 
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the  garnishee  filed  an  amendment  to  his  original  answer,  set- 
ting ap  the  defense  of  the  statute  of  llmitationa.  Upon  the 
trial  it  was  practically  conceded  that  the  true  amount  of  in- 
debtedness due  to  the  Bank  of  Leadviile  from  the  Bank  of 
Pitkin  County  on  the  ISth  day  of  December,  1888,  was 
47,005.60 ;  it  being  also  conceded  that  the  settlement  with 
Trimble  was  made  as  alleged ;  Langhorne's  connection  as  a 
partner  in  the  banking  business  being  disputed. 

Plaintiff  in  error,  Jones,  sought  to  obtain  judgment  against 
the  garnishee  for  the  difference  between  this  sum  and  the 
amount  paid  by  Langhorne  in  settlement  of  the  account,  his 
contention  being  that  an  indebtedness  of  $7,005.60  could  not 
be  discharged  by  the  payment  of  the  sum  of  $5,000.  Upon 
the  issues  made  the  case  was  tried  to  the  court  without  a 
jury,  the  trial  resulting  in  a  judgment  in  favor  of  the  gar- 
nishee Langhorne. 

Mr.  A.  T.  GunHELL,  for  plaintiff  in  error. 

Mr.  S.  D.  Walling,  for  defendant  in  error. 

Hayt,  C.  J.  As  a  general  rule,  a  garnishee  is  only  liable 
where  the  defendant  or  judgment  debtor  might  have  main- 
tained an  action  against  him.  There  is  an  exception  to  this 
rule  in  cases  of  n  fraudulent  transfer  of  property  to  the 
garnishee,  but  the  principle  upon  which  the  exception  is 
based  has  no  application  in  this  cose.  It  follows  that,  in 
order  to  enable  plaintiff  in  error  to  maintain  this  proceeding 
against  Langhorne,  the  defendant  in  error,  it  must  appear 
that  the  judgment  debtor,  the  Bank  of  Leadviile,  could  have 
maintained  the  action  against  Langhorne,  the  garnishee. 
Drake,  in  his  work  on  Attachments,  §  462,  says ;  "  It  is  an 
invariable  rule,  that  under  no  circumstances  shall  a  garnishee, 
by  the  operation  of  the  proceedings  against  him,  be  placed 
in  any  worse  condition  than  he  would  be  in,  if  the  defend- 
ant's claim  against  him  were   enforced  by  the  defendant 
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himseli."  This  principle  baa  been  announced  in  a  number 
of  cases  in  this  state.  Bauer  v.  The  Town  of  NevadavilU,  14 
Colo.  54 ;  Siokman  v.  Abemathy,  14  Colo.  174 ;  Union  Pacific 
SaUroad  Co.  v.  Qibion,  15  Colo.  299;  Marks  a.  Anderson,  1 
Colo.  App.  1.  Could  the  judgment  debtor,  the  Bank  of 
Leadville,  have  maintained  an  action  against  the  garnishee, 
Langborne,  for  the  claim  here  sought  to  be  enforced  ? 

The  garnishment  proceeding  is  directed  i^inst  Langborne 
individually,  to  secure  a  claim  against  the  Bank  of  Pitkin 
County,  a  partnership  composed  of  the  garnishee  and  thi-ee 
otfaeis.  The  attempt  to  chai^  Langborne  grows  ont  of  his 
supposed  connection  with  this  copartnerafaip.  Neither  by 
pleading  nor  proof  has  it  been  attempted  to  establish  any 
liability  whatsoever  against  Langborne,  except  ns  such  lia- 
bility is  made  dependent  upon  the  alleged  indebtedness  of 
the  Bank  of  Fitkin  County  t^  the  Bank  of  Leadville.  It  is 
well  settled  in  this  jurisdiction  that  in  an  action  to  enforce 
a  partnership  liability  all  the  partners  most  be  joined  as  de- 
fendants. This  familiar  rule  of  the  common  law  has  been 
held  to  be  in  force  in  this  state  in  a  number  of  cases.  See 
Bank  r.  Ford,  7  Colo.  814 ;  Craig  v.  Smith,  10  Colo.  220 ; 
J>et»a%ier  et  al.  v.  Koppin,  3  Colo.  App.  115;  82  Pao.  Rep. 
1S2 ;  see  also,  Boteen  v.  Crow,  16  Neb.  556. 

It  is  no  answer  to  say  that  when  several  ore  joined  as  de- 
fendants and  some  are  shown  liable,  while  others  are  not,  judg- 
ment may  be  rendered  t^tnst  part  only.  In  this  case  the 
indebtedness  alleged  constitutes  but  a  single  indivisible  claim 
t^ainst  the  Bank  of  Pitkin  County.  The  allegations  and  proof 
'  tend  to  establish  a  claim  against  the  copartnership,  rather  than 
against  a  part  only  of  those  cumpoeing  the  firm.  To  allow 
Jones,  the  plaintiff,  to  maintain  this  action  against  the  gar- 
nishee, Langborne,  individually,  would  result  in  placing  the 
garnishee  in  a  worse  condition  than  if  the  defendant  was  at- 
tempting to  enforce  the  claim  against  the  Bank  of  Pitkin 
County.  This  cannot  be  permitted.  Drake,  Attachm.  (4th 
ed.)  561 ;  Boakint  et  al.  v.  Johnton  et  ai.,  24  Ga.  625 ;  Atkins 
Vol.  XIX — 14 
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V.  Preteott,  10  N.  H.  120 ;  EUicoU  v.  Smith,  2  Cranch,  C.  C. 
543 ;   Wdlover  v.  SouU,  8  Mich.  481. 

It  IB  contended,  howeTor,  that  this  question  should  hare 
been  raised  by  plea  in  the  court  below.  Undoubtedly,  ae  a 
general  rule,  where  a  partner  is  sued  individually  for  a  firm 
debt,  he  should  plead  the  nonjoinder  in  order  that  he  may 
avail  himself  of  ttiis  defense,  but  this  geneml  rule  can  have 
no  application  to  garnishment  proceedings  under  our  civil 
code.  This  proceeding  is  purely  a  creature  of  statute.  The 
statute  provides  that,  '*  New  matter  in  the  affidavit  replying 
to  the  answer  of  the  garuiahee,  shall  be  taken  as  dented  or 
avoided  without  any  rejoinder  being  filed,  and  the  matter 
thus  at  issue,  without  further  pleadings  shall  he  tried  in  the 
same  manner  as  other  issues  of  like  nature.  •  •  •  "  Section 
128,  Code  1887. 

The  garnishee  iu  thia  case  in  the  first  instance  answered 
the  process  served  upon  him  by  a  simple  denial  of  indebted- 
ness. Afterwards  by  an  amendment  to  this  answer,  the  de- 
fense of  the  statute  of  limitations  was  set  up.  To  this 
answer  a  reply  was  interposed  by  the  plaintiff  in  error.  In 
this  pleading  the  copartnership  of  Langhome  (garnishee 
herein),  E.  L.  Campbell,  George  R.  Fisher  and  J.  B.  Bissell, 
under  the  firm  name  aod  style  of  the  Bank  of  Pitkin  Coan- 
ty,  and  the  joint  indebtedness  to  the  Bank  of  Leadville, 
was  first  alleged.  Under  the  statute  the  garnishee  had  no 
opportunity  to  plead  to  this  reply,  but  without  further  plead- 
ing he  could  avail  himself  of  any  defense  he  might  have  tn 
the  new  matter  set  up  in  the  affidavit.     Section  128,  mpra. 

The  district  court,  upon  the  proofs  decided  that  Lang^' 
home  was  not  liable  as  garnishee,  and  rendered  judgment 
accordingly.  The  question  before  us  baa  reference  solely  to 
that  judgment.  As  the  conclusion  reached  upon  the  failure 
to  join  with  Langhome  his  copartners,  must  necessarily  re- 
sult in  an  affirmance  of  the  judgment,  our  opinion  upon  the 
other  points  raised  is  not  material. 

The  judgment  of  the  district  court  should  be  affirmed. 
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ON   BBHEABING. 

Opinion  by  Mr.  Justice  Elliott. 

Upon  s  re-examination  of  this  case  I  am  of  the  opinion  that 
the  judgment  of  aEGrmance  ahould  be  adhered  to  upon  other 
grounds  than  those  stated  by  the  chief  justice. 

The  judgment  of  the  trial  court  was  general  in  favor  of 
the  garnishee — the  particular  ground  or  grounds  for  the  de- 
cision not  being  specified  in  the  record.  The  judgment, 
therefore,  must  be  upheld,  if,  upon  a  fair  trial,  plaintiff  failed 
to  establish  his  claim  under  the  issues  in  the  garnishment 
proceedings. 

It  appears  that  in  July,  1683,  the  Bank  of  Leadville,  by 
its  corporate  name  and  seal  attested  by  its  cashier,  executed 
and  delivered  to  George  W.  Ti-imble  a  deed  of  assignment  of 
all  its  property,  real,  personal  and  mixed,  of  every  kind  and 
description,  for  the  benefit  of  its  creditors.  At  that  time 
Trimble  was  also  appointed  receiver  of  said  bank  for  a  simi- 
lar purpose  by  the  district  court  of  Lake  county.  While  the 
business  and  affairs  of  the  Bank  were  tiius  in  the  hands  of 
the  assignee  and  receiver,  the  garnishee  herein  negotiated 
with  Trimble  a  settlement  of  the  indebtedness  of  the  Pitkin 
County  Bank  to  the  Leadville  Bank ;  in  the  matter  of  such 
settlement  TrimUe  acted  under  and  by  the  authority  and 
direction  of  the  court  duly  entered  of  record;  and  Lang- 
horne  by  the  express  order  of  said  court,  actually  paid  to 
Trimble,  as  such  assignee  and  receiver,  the  sum  of  95,000  in 
full  settlement  of  said  indebtedness.  The  conclusion  of  the 
transactiou  is  shown  by  the  following  receipt  which  was  ad- 
mitted in  evidence  on.  the  trial  in  this  proceeding  without 
objectioD : 

"$5,000.  LeadvUle,  Colo.,  Deo.  14,  1886. 

"  Received  from  the  Bank  of  Pitkin  County,  by  hand  of  J. 
C.  Langfaome,  the  sum  of  five  thousand  dollars  in  full  settle- 
ment of  overdraft  of  the  said  Pitkin  County  Bank  to  the 
Bank  of  Leadville  to  the  amount  of  $7,005.60  and  interest 
to  date.  Geobqb  W.  Trimble, 

*'  Receiver  and  Assignee.*' 
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The  evidence  shows  that  at  the  time  of  negntiatitig  and 
ooncludiog  the  settlemeiit  as  above  stated,  Langhorne  ex- 
pi-eesly  denied  his  liabiUty.  He  testified  that  he  would  oot 
have  made  the  payment  but  for  the  fact  that  it  was  accepted 
in  full  settlement.  The  evidence  was  sufficient  to  show  a 
bona  fide  controversy  in  respect  to  this  alleged  liability ;  so 
that  the  settlement  and  payment  would  undoubtedly  have 
been  a  complete  discharge  and  satisfaction  of  the  debt,  weie 
it  not  that  the  appointment  of  the  receiver  has  since  been 
declared  void.     See  JoneB  v.  Bank  of  Leadville,  10  Colo.  464. 

Conceding  that  Trimble  acted  without  due  authority,  it 
is  nevertheless  admitted  that  the  is5,000  was  received  by  the 
Leadville  Bank,  and  went  to  swell  its  assets — conceding  that 
the  order  of  the  district  court  was  void ;  nevertheless  it  ap- 
peal's that  the  bank  not  only  received,  but  has  thence  hither- 
to retained  the  fruits  of  such  order;  it  must  therefore  be 
held  estopped  to  question  the  validity  of  the  proceedings  by 
which  it  obtained  the  money.  See  Water  Co.  v.  Mtddauffh, 
12  Colo.  434 ;  also,  Arthur  v.  Itrael,  15  Colo.  152,  and  cases 
there  cited.  Since  the  Bank  cannot  maintain  an  action 
against  Langhorne,  how  then  can  Jones  hold  him  liable  as 
garnishee  of  the  Bank  ?  In  garnishment  proceedings  under 
our  statute,  the  judgment  creditor  has  the  same  remedy 
against  the  garnishee  as  the  judgment  debtor  would  have  in 
an  action  on  the  same  demand,  and  none  other.  See  fore- 
going opinion  by  Chief  Justice  Hayt,  and  authorities  there 
cited. 

The  judgment  of  the  district  court  discharging  the  gar- 
nishee may  also  be  sustained  on  another  ground.  The  gar- 
nishee by  an  amendment  to  his  answer  pleaded  the  six 
years  statute  of  limitations  in  bar  of  plaintifTs  demand.  To 
this  plea  there  was  no  formal  reply  of  a  new  promise,  nor 
was  evidence  introduced  upon  the  trial  sufficient  to  have  sus- 
tained a  replication  of  a  new  promise,  if  the  same  had  been 
duly  pleaded. 

The  evidence  clearly  shows  that  the  indebtedness  of  the 
Bank  of  Pitkin  County  to  the  Bank  of  Leadville  accrued 
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prior  to  November  12,  1882.  On  that  day  the  Pitkin  Coun- 
ty Bank  closed  its  doors,  and  immediately  transferred  all 
its  assets,  inoluding  cash,  accounts,  books  and  papers,  to 
the  Bank  of  Leadville,  and  never  afterwards  engaged  in  busi- 
ness as  a  banking  institution ;  nor  did  it  afterwards  contract 
any  indebtedness  to  the  Leadville  bank.  Not  until  Janu- 
aiy  4, 1889,  was  the  writ  of  garnishment  in  this  proceeding 
served  upon  Langhorne.  This  was  more  tlian  six  yeara  after 
the  indebtedness  accrued.  Tiicre  was  no  evidence  of  any 
express  promise  by  Langhorne  to  pay  such  indebtedness ;  nor 
was  any  cironmstance  shown  in  evidence  from  which  a  prom- 
ise on  his  part  to  pay  might  be  inferred. 

It  is  true,  that  certain  money  realized  from  the  assets  of 
the  Pitkin  Bank  vnxa  applied  by  the  Leadville  Bank  as  a 
credit  upon  the  indebtedness  due  it  from  the  Pitkin  Bank. 
Bat  the  authority  to  make  such  application  bad  its  inception 
at  the  time  the  Pitkin  Bank  ti-ansferred  its  property  to  the 
Leadville  Bank  ;  so  that  if  the  crediting  of  such  money  be 
regarded  as  an  act  of  payment  by  the  Pitkin  Bank,  or  of  the 
members  thereof,  it  was  their  act  at  the  date  of  tlie  transfer, 
as  above  stated,  and  not  afterwards. 

It  is  true,  abo,  that  Langhorne  made  the  $5,000  payment, 
as  above  stated..  But  the  circumstances  under  which  the 
payment  was  made  clearly  rebut  any  inference  of  a  new 
promise  on  his  part  to  pay  the  residue. 

In  the  absence  of  special  legislation,  the  accepted  doctrine 
is,  that  to  overcome  the  plea  of  the  statute  of  limitations  in  ac- 
tions on  simple  contracts  by  an  implied  promise  to  be  inferred 
from  an  acknowledgment,  or  from  part  payment,  "the  ac- 
knowledgment or  part  payment  must  be  shown  to  have  been 
voluntarj-,  unconditional,  by  the  proper  person,  to  the  proper 
person,  and  uuder  circumstances  consistent  with  an  intention 
aad  promise  on  the  part  of  the  debtor  to  pay  the  particular 
debt  so  acknowledged  or  the  I'esidue  thereof."  See  Tooth- 
aker  v.  CUy  of  Bowlder,  18  Colo.  227,  and  authorities  there 
cited. 

The  circumstances  ander  which  Langhorne  paid  the  95,000 
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certainly  were  not  ooaaisteat  with  an  intention  or  promiae  on 
his  part  to  pay  the  residue  of  the  indebtedness  now  claimed 
by  the  Bank  of  LeadviUe.  The  evidenoe  clearly  shows  a 
contrary  intention. 

In  my  opinioa  the  finding  of  the  district  court  in  favor 
of  the  garnishee  was  fully  justified,  and  the  judgment  dis- 
charging him  from  liability  must  be  affirmed. 

Mr.  Justice  Goddard,  having  tried  this  cause  in  the  dis- 
trict court,  did  not  participate  iu  the  deoision  upon  this 


Webee  bt  ai-.,  Plaintiffs  in  Ebeoe,  v.  Bullock,  Db- 

F£»DAfiT  IN  EeEOE. 

1.  CoBPOKATioN  Stock — Tbaksvkb. 

There  must  be  at  least  a  subabuitlEil  oompliuioe  witb  tbe  provIaloDB  of 
the  statute  (Oen.  Stats.,  aeo.  269)  requiring  the  transfer  of  stock  to 
be  entered  upoa  the  books  of  tlie  compuij,  in  order  to  protect  the 
propertj'  against  future  assignments  or  levies. 

S.  Sake. 

Notwithstanding  a  compliance  with  the  teqalrements  of  the  statute  is 
essential  to  a  transfer  of  the  legal  title  of  the  stock,  courts  of  equity 
will  protect  euoh  title  or  equitable  right  as  the  assignee  of  the  oer- 
tlQoate  may  have,  when  the  queslJon  lies  between  him  and  an  at- 
taoblng  creditor  of  his  assignor  as  to  who  tuis  the  better  title,  when 
it  appears  that  the  aBsignment  was  prior  to  the  attachment,  made  In 
good  ft^th  and  upon  a  valuable  consideraUou,  and  where  the  assignee 
had  done  all  in  his  powerto  comply  with  the  requirements  of  the 
statute,  and  was  prevented  from  obtaining  such  transfer  aa  the  law 
requires  by  the  fault  of  others. 

Error  to  the  DUtriet  Court  of  Arapahoe  CowtUy, 

This  suit  was  instituted  on  the  2d  day  of  August,  1888, 
in  the  district  court  of  Aiapahoe  county,  to  enjoin  the  plaiu- 
ti£F  In  eiTor  A.  H.  Weber,  as  sheriff,  from  selling  six  thousand 
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shares  of  the  capitAl  stock  of  the  Marrs  Consolidated  Mining 
Company,  theretofore  atlnched  by  him  as  the  property  of 
George  W.  Middleton,  and  abont  to  be  sold  under  executions 
isijued  on  judgments  ^covered  by  bis  coplaintiffs  in  error 
against  the  firm  of  Marrs,  Middleton  Si  Hunter.  These  ac- 
tions against  the  fii'm  were  commenced  in  the  year  1888,  and 
the  attachments  and  executions  vera  levied  on  the  stock  in 
question  in  the  month  of  May,  1888. 

At  the  time  they  were  levied  the  stock  stood  in  the  name 
of  Geoi^  W.  Middleton,  on  the  books  of  the  Marrs  Consoli- 
dated Mining  Company,  and  its  successor,  the  Swansea  Min- 
ing Company.  The  defendant  in  error  claims  ownership  of 
the  stock  by  virtue  of  an  assignment  of  the  certificate  to  him 
in  trust,  for  certain  beQefieiariee,  prior  to  the  levy  of  said  at- 
tachments and  writs. 

The  court  below  rendered  judgment  in  favor  of  defendant 
in  error.  To  review  this  judgment  this  writ  of  error  is  pros- 
ecuted. The  facts  as  disclosed  by  the  record  are  substan- 
tially as  follows: 

On  the  first  day  of  November,  1881,  The  Marrs  Consolidated 
Mining  Company,  acorpoi-ation  duly  organized  under  the 
laws  of  this  state,  issued  to  George  W.  Middleton  certificate 
numbered  16  for  six  thousand  shares  of  its  capital  stock. 
During  that  fall  Middleton  sold  certain  other  shares  of  the 
capital  stock  of  this  company  to  parties  residing  in  Kentucky, 
with  a  guaranty  that  the  company  would,  after  January  1. 
1882,  pay  to  the  holdei's  of  the  stock  so  sold  a  dividend  equal 
to  three  per  cent  per  month  of  the  purchase  price  thereof, 
for  the  period  of  twelve  months,  and  that  the  shares  should 
be  redeemed  at  the  end  of  that  period,  if  the  holders  desired, 
at  the  price  paid.  To  secui-e  the  performance  of  this  guui- 
anty,  Middleton  and  others  executed  a  bond,  and  as  addi- 
tional security  he  placed  in  the  hands  of  R.  S.  Bullook,  in 
trust,  this  certificate  No.  16  for  six  thousand  shares  of  stock. 
On  the  9th  day  of  March,  1886,  written  agreements  were 
entered  into  between  the  Kentuckj'  stockholders  and  Greorgo 
W.  Middleton,  wherein  it  was  provided  that  in  consideration 
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of  the  release  of  said  guaranty  and  the  discharge  of  all  obli- 
gation or  liability  thereon,  the  full,  complete  and  uDincum- 
bered  title  to  the  six  thousand  shares  of  stock  so  held  ia 
trust  by  said  Bullock  were  to  be  transferred  to  him  upon  the 
books  of  the  company,  for  the  purpose  of  distribution  among 
the  several  parties  interested.  At  the  time  said  ^reements 
were  made  the  certificate  of  stock,  which  had  been  deposited 
in  the  German  National  Bank  of  Denver,  had  been  misplaced 
and  could  not  then  be  found,  and  was  not  found  until  several 
months  thereafter.  Before  the  certificate  was  found  these 
written  i^preements  were  presented  to  the  company  and  a 
transfer  of  the  stock  upon  its  booke  demanded.  Other  and 
repeated  demands  were  made  upon  the  company,  by  repra- 
sentatives  of  Bullock,  for  a  transfer  of  the  stock  upon  the 
books  of  the  company  to  R.  S.  Bullock  pui-suant  to  these 
agreements,  during  the  years  1883  and  1887  and  the  fore 
part  of  1888,  both  befora  and  after  the  certificate  of  stock 
was  found.  And  after  the  ceilJfioate  was  found,  and  in 
April,  1887,  the  same  was  presented  to  the  officers  of  the 
company  by  Mr.  Golding,  a  representative  of  Mr.  BuUook, 
and  the  issuance  of  a  new  certificate  demanded  in  lieu  there- 
of. And,  again,  on  the  Slst  day  of  March,  1888,  the  certifi- 
cate was  presented  to  the  company  by  Mr.  Pence,  as  attorney 
for  Bullock,  with  an  offer  to  suixeuder  the  same  and  a  de- 
mand for  the  isHuance  of  a  new  certificate  to  Bullock  as 
Middleton's  assignee.  All  of  these  demands  were  refused 
by  the  company  by  reason  of  some  discrepancy  appearing 
upon  their  books  in  regard  to  the  issue  of  certificate  No.  16. 
In  the  month  of  May,  1888,  it  was  agreed  by  the  offioera  of 
the  company,  that  if  the  company  was  indemnified  by  a  prop- 
er bond,  they  would  make  the  ti-ansfer.  While  such  bond 
was  being  procured  in  Kentucky  these  writs  were  levied. 
The  defendant  in  error  offered  to  show,  by  the  sherifif  him- 
self, and  also  by  Pence,  that  at  the  time  the  writs  wei-e 
issued  and  before  the  same  were  levied,  the  sheriff  was  noti- 
fied that  Mr.  Bullock,  as  trustee,  claimed  to  be  the  owner  of 
said  stock. 
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MesarM,  Suujtvas  &  Mat,  Messrs.  CoE  &  Fsbeuan  and 
Mr.  T.  J.  O'DOKNKLL,  for  plaintiffs  in  enor. 

Sfeasre.  Pehcb  &  Pence  and  Mr.  James  S.  McGiHNia, 
for  defendant  in  error. 

Mb.  Justice  CkiDDASD  delivered  the  opinion  of  the  court. 

The  foregoing  statement  sufficiently  discloses  the  material 
facts  established  by  the  evidence  that  are  pertinent  to  the 
.  inquiry  before  us,  or  essential  to  the  determination  of  the 
rights  of  the  respective  parties  to  the  stock  in  controversy. 
Plaintiffs  in  entir  rely  upon  two  grounds  for  a  reversal  of 
the  judgment  of  the  court  below.  Fii'St,  that,  irrespective  of 
our  stAtute  relative  to  the  transfer  of  stock  by  corpoi-ations, 
the  plaintiff  below  was  never  vested  with  any  title  to  the 
stock  in  question.  Second,  under  section  269  of  the  G-eneral 
Statntes,  188S,  and  the  pleadings  and  evidence,  the  defend- 
ant in  error  cannot  maintain  this  action  gainst  plaintiffs  in 
error. 

It  is  contended,  in  support  of  the  first  proposition,  that  the 
defendant  in  enor  was  never  vested  with  the  title  to  the 
stock  in  question,  even  as  trustee,  for  the  reason  that  the 
terms  of  the  a^^ements,  in  pursuance  of  which  it  was  trans- 
feiTcd,  were  never  complied  with,  in  this,  that  it  is  therein 
expressly  provided  that,  before  the  release  and  discharge  of 
Middleton  and  his  co-obligors  from  the  guaranty  given  by 
them,  there  should  be  transferred  to  Bullock,  upon  the  books 
of  the  company,  a  full,  complete  and  perfect  unincumbered 
title  to  the  stock ;  and  that,  as  this  condition  had  never  been 
complied  with,  the  title  did  not  pass  to  him  under  these 
assignments. 

We  think  this  position  is  untenable.  The  certificate  was 
placed  in  Bullock's  possession  in  1881,  as  coHnteral  security; 
and  on  March  9,  1886,  under  the  agreements  referred  to,  the 
absolute  title  to  the  stock,  so  far  as  Middleton  could  convey 
it,  was  transferred  to  him  for  the  purpose  of  its  distribution 
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among  the  respective  beneficiarieB.  Bullock  assumed  the 
ownerahip  of  the  stock  as  trustee.  He  not  only  accepted 
the  certificate,  but  through  his  agents  and  attorneys  repeat- 
edly demanded  a  transfer  of  the  stock  upon  the  books  of  the 
compHny,  and  ia  hei-e,  in  this  action,  asserting  his  ownership 
ill  behalf  of  the  beneficiariea. 

Whether,  by  reason  of  the  proviso  thus  relied  on  by  plain- 
tiff in  error,  the  failure  to  tmnsfer  on  the  books  of  the  com- 
pany a  clear  legal  title  leaves  Middleton  and  his  co-obligors 
still  liable  on  the  guaranty,  is  immaterial.  It  certainly  does 
not  affect  the  ownership  of  Bullock  ia  the  stock  acquiredand 
vested  in  him  by  the  transfer  of  the  certificate.  The  parties 
to  the  agreement  and  those  whose  righbi,  if  any,  are  affected 
thei'eby,  ai-e  not  denying  the  validity  of  the  transfer  of  the 
stock  to  Bullock  ;  and  it  certainly  does  not  lie  in  the  moaths 
of  plaintiffs  in  error  to  raise  this  objection.  So  far  as  they 
are  concerned,  the  facts  in  evidence  show  that  Bullock,  for 
the  purposes  of  the  trust,  is  vested  with  title  to  this  stock, 
and  that,  as  such  trustee,  he  is  entitled  to  avail  himself  of 
any  proper  remedy  to  protect  such  ownership. 

It  is  further  insisted  that,  notwithstanding  the  transfer  to 
Bullock  may  be  held  valid  and  effective  in  transferring  such 
title  as  Middleton  had  in  the  stock,  yet  by  section  269  of  the 
General  Statutes,  1888,  the  defendant  in  error  is  precluded 
from  asserting  such  or  any  title  to  the  stock  in  question  as 
against  the  plaintiffs  In  error.  That  the  fact  appearing  that 
no  transfer  of  the  stock  upon  the  books  of  the  company  was 
made  within  sixty  days  from  the  date  of  the  assignment  of 
the  stock  to  him.  is  sufficient  to  defeat  the  acquisition  of  any 
title  acquired  thereby,  and  that  no  exercise  of  diligence  on 
his  part  will  avail  him,  or  excuse  the  want  of  such  actual 
transfer. 

In  support  of  this  interpretation  of  the  stAtute  the  case  of 
Conway  v.  John,  14  Colo.  30,  is  relied  on.  In  that  case  it 
was  held,  that  by  this  statutoiy  provision  a  different  mode 
for  the  transfer  of  the  stock  of  a  corpomtion  was  established 
than  existed  at  common  law  j  and  that,  under  the  facts  ol 
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that  case,  the  attempt  to  transfer  by  indorsement  and  de- 
livery of  the  caitificate  without  a  transfer  of  the  stock  on 
the  books  of  the  company  was  insnfltcient  to  vest  the  title 
in  the  assignee,  as  against  the  vendor'tj  oreditora,  and  that 
the  stock  remained  snbject  to  attachment  at  their  suit.  The 
facte  in  that  case  disclosed  a  transaction  unaffected  by  any 
equitable  consideiatione,  and  called  simply  for  the  interpre- 
tation of  the  statute  as  applied  to  those  facts,  which  were  as 
follows :  A  certificate  of  stock  was  assigned  to  Conway,  by 
one  Ireland,  on  November  22,  1881.  No  transfer  of  the 
stock  was  made  upon  the  books  of  the  company,  and  it  still 
stood  in  the  name  of  the  assignor  on  the  books  of  the  com- 
pany on  April  19,  1882,  when  it  was  attached  as  his  prop- 
erty. On  May  22, 1882,  it  weis  sold  on  judgment  rendered 
in  that  action,  and  purchased  by  John  without  notice  that 
Conway  had  any  claim  thereto ;  and  not  until  November, 
1883,  did  be  learn  that  the  judgment  debtor  had  assigned 
the  stock  to  Conway.  Upon  these  facts  the  court  well  held 
that,  "there  must  be  at  least  a  snb»taiitial  compliance  with 
the  requirement  in  order  to  protect  the  property  against  fu- 
ture assignments  or  levies." 

No  question  of  diligence  on  the  part  of  the  assignee  of 
the  stock  to  procure  a  transfer  was  involved,  and  it  was  not 
claimed  that  the  purchaser  at  sheriff's  sale  had  any  notice  of 
Conway's  rights.  In  Supply  Ditch  Company  v.  Elliott  et  al., 
10  Colo.  827,  it  is  held  that, 

"  Certificates  of  stock  are  assignable,  and  pass  from  hand 
to  hand  by  indorsement,  as  bills  of  exchange  and  promissory 
notes  pass,  and  holders  of  such  certificates  are  prima  facie 
presomed  to  be  bona  fide  owners  thereof." 

And,  while  in  Comoay  v.  John  it  is  held  that  such  title  is 
not  sufficient  to  protect  the  stock  so  transferred  from  attach- 
ment at  the  suit  of  the  creditor  of  assignor,  or  to  defeat  the 
acquisition  of  title  by  an  innocent  purchaser,  it  is  not  to  be 
taken  as  establishing  the  doctrine  that  the  assignee  of  stock, 
having  used  diligence  to  comply  with  the  requirements  of 
the  law,  and  having  done  all  in  his  power  to  procure  a  trans- 
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fer  upon  the  books  of  the  company,  shall  be  deprived  of  his 
property  by  the  mere  failure  or  oeglect  of  the  company  to 
make  such  transfer. 

Shares  of  stock  are  liable  to  attachment  and  are  the  sub- 
jects of  sale,  delivei^  of  possession  being  essential  to  ft 
complete  transfer  of  title,  as  in  the  sale  of  other  personal 
property.  The  evident  intent  and  purpose  of  the  statute  it 
to  guard  against  the  fraudulent  or  secret  disposition  of  stock 
by  making  it  the  duty  of  the  holdera  thereof  to  procure  a 
transfer  upon  the  books  of  the  company,  and  thus  furnish 
record  evidence  of  their  title  and  possession ;  and  a  vendee  or 
assignee  of  stock,  who  ignores  or  willfully  disregftrda  the  re- 
quirements of  the  statute  by  neglecting  to  have  the  same 
transferred  upon  the  books  of  the  company,  may  suffer  the 
penalty  of  having  the  stock  8ubject«d  to  the  payment  of  bis 
vendor's  debts.  But,  upon  the  same  principle  that  the  re- 
tention of  the  possession  of  chattels  hy  a  vendor  may  be  ex- 
plained by  showing  that  a  deliveiy  was  impossible,  thereby 
rebutting  any  inference  of  fi-aud,  the  failure  to  have  the  trans- 
fer of  the  stock  made  upon  the  books  of  the  company  may  be 
shown  to  be  without  fault  on  the  vendee's  part,  and  that  such 
failure  occurred  notwithstanding  his  honest  but  ineffectual 
effort  to  comply  with  the  requirement  of  the  statute.  Not^ 
withstanding  a  compliance  with  the  requirement  of  the  stat- 
ute is  essential  to  a  transfer  of  the  legal  title  to  the  stock,  as 
held  in  the  Conway-Jokn  Ca»e,  non  cotutat,  that  courts  of 
equity  will  not  protect  such  title  or  equitable  right  as  the  as- 
signee of  the  certificate  may  have  when  the  question  lies  be- 
tween such  assignee  and  the  attaching  creditor  of  his  assignor 
as  to  which  has  the  better  title,  when  it  appears  that  the  as- 
signment is  prior  in  time  to  the  attachment  and  made  in  good 
faith  and  upon  a  valuable  consideration,  and  where  the  as- 
signee has  done  all  in  his  power  to  comply  with  the  require- 
ments of  the  statute  and  is  prevented  from  obtaining  such 
transfer  as  the  law  requires  by  the  fault  of  others,  and  not 
from  any  neglect  on  his  part. 

In  Colt  V  Ive»,  81  Conn.  26,  a  case  involving  the  constroe- 
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tioD  of  a  statute  like  oui«  upon  a  similar  state  of  facts,  in 
distinguishing  that  cn&e  from  those  whereia  the  supreme  court 
of  Connecticut  had  laid  down  the  doctrine  followed  in  Con- 
way V.  John,  Kinman,  C.  J.,  speaking  for  the  court,  said: 

"  If  a  good  reason  is  shown  •  •  •  for  the  failure  to  procure 
a  transfer  of  stock  on  the  books  of  a  corporation,  as  in  this 
case,  which  would  have  been  sufficient  to  excuse  the  taking 
possession  of  personal  chattels  sold,  then,  upon  the  same  prin- 
ciples upon  which  the  taking  possession  in  the  latter  case 
would  be  excused,  it  would  seem  that  the  act  which  is  ordi- 
narily required  in  order  to  perfect  an  assignment  of  a  chos? 
in  action  or  of  stock  in  a  corporation  ought  in  equity  certainly 
to  be  also  excused." 

And  again, 

"  It  is  true  there  will  sometimes  be  cases  where  a  mere 
technical  title  will  prevail ;  but  it  is  desirable,  so  far  as  prac- 
ticable, that  the  substantial  and  equitable  ownership  should 
be  sustained  rather  than  a  technical  title ;  and  so  far  as  the 
rule  was  intended  to  be  punitive  in  its  application,  in  oi-der 
to  compel  a  conformity  to  the  policy  of  the  law,  there  is  no 
'reason  why  a  party  who  has  done  all  that  he  possibly  could 
should  be  made  to  suffer  any  penalty." 

The  case  at  bar  illustrates  the  obvious  injustice  of  a  con- 
trary rule.  The  nssignment  of  the  stock  to  defendant  in  er- 
ror was  long  prior  to  the  attachment,  was  made  in  good  faith 
and  upon  a  valuable  and  adequate  consideration.  The  de- 
fendant in  error,  diligent  in  the  chai^  of  his  duty  as  trustee, 
demanded,  within  a  few  days  after  the  assignment  of  the  cer- 
tificate to  him,  a  transfer  of  the  stock  upon  the  books  of  the 
company,  and  I'epeatedly  and  persistently,  through  his  agents 
and  attorneys,  sought  to  comply  with  the  requirement  of  the 
statute. 

We  think  that  under  the  facts  of  this  case  the  defendant 
in  error  has  shown  good  reason  for  failure  to  procure  a  trans- 
fer of  the  stock  in  question  to  be  made  upon  the  books  of  the 
company,  and  has  done  all  he  could  to  conform  to  the  policy 
of  the  law,  and  that  it  would  not  only  be  inequitable,  but  a 
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perversion  of  the  true  intent  and  meaning  of  the  statute,  to 
subject  hini  to  the  losa  of  bia  property  solely  for  the  fault  of 
the  officers  of  the  company.  We  cannot  ^ree  with  counsel 
for  plaintiffs  in  error  that  an  action  gainst  the  company  to 
recover  the  statutory  penalty  and  damages  is  his  only  remedy, 
hut  are  of  the  opinion  that  he  may  also  maintain  this  action, 
and  that  he  baa  clearly  shown  bis  right  to  the  relief  demanded. 
The  judgment  of  the  ooui-t  below  is  accordingly  affirmed. 

Jffirmed, 


Peck  Lateral  Ditoh  Co.,  Appbixant,  t.  Pblla  Ibei- 
QATiNQ  Ditch  Co.,  Appellee. 

1.  LiUITATIOHS. 

An  aotion  to  Mt  aaide  a  decree  obtained  without  notioe,  which  to  the 
prejudice  of  the  ph^ntlS  HabatantiEtllj'  modifies  and  ohangea  the 
rights  of  the  parties  as  set  forth  In  a  former  decree  entered  in  an 
adjudication  of  priorities  to  the  use  of  water,  doei  not  fall  within 
the  provisions  of  sectians  1796  and  1707  Gen.  State.,  limiting  the 
time  within  which  certain  actions  may  be  commenced. 

2.  Saue. 

Snch  an  action  iK  not  brought  for  the  purpose  of  determining  the  pri- 
ority of  appropriation  to  water.  It  is  purely  one  for  relief  on  the 
ground  of  fraud,  and  if  any  statute  of  limitation  la  applicable  it  is 
Oen.  StatB.,  section  2174. 

Appeal  from  the  District  Court  of  Boulder  Coutity. 

Action  to  set  aside  decree  for  fraud. 

Messrs.  Manlby  &  MooBE  and  Messrs.  Bbnbdiot  & 
Phelps,  for  appellant. 

No  appearance  for  appellee. 

Chief  Justice  Hatt  delivered  the  opinion  of  the  court 

By  the  allegations  of  the  complaint  it  is  shown  that  in  the 
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year  1881  and  piior  thereto,  appellant  and  appellee  were 
both  users  of  water  for  irrigation  from  St.  Vrain  creek.  In 
1881  an  adjudication  of  priorities  to  the  use  of  water  from 
this  stream  was  had  in  the  district  court  of  Boulder  county, 
in  puranance  of  the  statutes.  To  this  proceeding  appellant 
and  appellee  were  parties  and  the  rights  of  each  were  duly 
;  ascertained  and  fixed  by  a  decree  entered  on  the  2d  day  of 
June,  1882.  This  decree  was  entered  after  a  full  hearing  of 
all  t^fl  parties  interested,  and  is  alleged  to  have  been  made 
in  conformity  to  law  and  in  accordance  with  die  testimony 
and  proofs  taken.  At  a  subsequent  term  of  the  court  and 
npoD  the  19th  day  of  February,  1888,  about  eight  months 
after  tills  original  decree  was  entered,  appellee  without  no- 
tice to  appellant,  procured  the  signature  of  the  presiding 
judge  to  a  decree  substantially  modifying  and  changing  the 
rights  of  appellant  and  appellee  as  set  forth  in  the  former 
decree,  to  the  prejudice  of  appellant.  It  is  further  alleged 
in  the  complaint  that  this  amended  decree  was  granted  with- 
out notice  and  without  a  hearing  being  accorded  appellant, 
or  an  opportunity  to  be  beard,  and  that  it  was  withheld  and 
not  recorded  until  nearly  six  years  thereafter ;  that  it  did 
not  discover  the  fraud  until  late  in  the  year  1888,  and  short- 
ly before  the  institution  of  this  action.  The  bill  further  al- 
leges that  the  original  decree  was  fair  and  equitable  and  that 
the  subsequent  decree  was  unjust  and  unfair,  and  not  sus- 
tained by  the  evidence  or  by  the  report  of  the  referee  to 
whom  the  matter  was  originally  submitted  for  determina- 
tion. To  this  complaint  appellee  interposed  a  general  de- 
murrer with  the  special  allegation  that  the  cause  of  action 
was  barred  by  the  statute  of  limitation.  This  demurrer  was 
saetained,  and  appellant  electing  to  stand  by  his  complaint, 
judgment  was  entered  gainst  him. 

The  record  does  not  disclose  the  precise  reason  for  which 
the  demurrer  was  sustained.  It  is  alleged,  however,  in  ap- 
pellant's brief  fliat  the  ruling  was  predicated  upon  the  theory 
that  the  right  of  action  was  barred  by  lapse  of  time.  As  this 
seems  to  be  the  most  plausible  reason  that  can  be  given  in 
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support  ot  the  judgment  of  the  district  court,  we  shall  exam- 
ine the  statutes  upon  which  such  a  conclusion  might  possibly 
have  been  baned.  There  are  two  provisions  of  the  Irrigation 
Act  which  may  have  had  some  influence  upon  the  mind  of 
the  trial  judge.  As  thetie  provisions  appear  in  the  General 
Statutes  ot  1883,  they  are  numbered  I'espectively  1796  and 
1797.  The  first  provides  that,  "  nothing  in  this  act  or  in  any_ 
decree  rendered  under  the  provisions  thereof,  shall  prevent 
any  person,  association  or  corpoi'ation  from  bringing  and  main- 
taining any  suit  or  action  whatsoever  hitherto  allowed  in  any 
court  having  jurisdiction,  to  determine  any  claim  of  priority 
of  right  to  water,  by  appropriation  thereof,  for  irrigation  or 
other  purposes,  at  any  time  within  four  years  after  the  ren- 
dering of  a  final  decree  under  this  act  in  the  water  district 
in  which  such  rights  may  he  claimed."  •  •  •  The  next  sec- 
tion provides  that,  "  after  the  lapse  of  four  years  from  the 
time  of  rendering  a  final  decree,  in  any  water  district,  all  par^ 
ties  whose  interests  are  thereby  affected  shall  be  deemed  and 
held  to  have  acquiesced  in  the  same,  except  in  case  of  suits 
before  then  brought,  and  thereafter  all  persons  shall  be  for^ 
ever  baii'ed  from  setting  up  any  claim  to  priority  of  rights  to  ' 
water  for  irrigation  in  such  water  district  adverse  or  contrary 
to  the  effect  of  such  decree."  To  hold  that  a  decree  obtained 
by  fraud  could  not  be  attacked  and  set  aside,  provided  the 
party  perpetrating  the  fi-aud  could  succeed  in  concealing  his 
fraudulent  conduct  for  the  period  of  four  yeai's,  would  be  to 
furnish  unprincipled  people  with  a  sword  to  be  wielded  in 
the  destruction  of  the  property  rights  of  others,  and  offer  a 
premium  to  knavery.  These  statutes  which  are  to  be  con- 
strued together  were  never  intended  to  have  the  construc- 
tion indicated.  Certainly  there  is  nothing  in  the  sections 
quoted  which  constitutes  a  bar  to  the  present  action.  This 
suit  is  not  brought  for  the  purpose  of  determining  the  priority 
of  appropriation  to  water.  It  is  purely  an  action  for  relief 
on  tlie  ground  of  fi-aud.  If  any  statute  of  limitation  is  ap- 
plicable in  this  case,  it  is  the  one  providing  that  "  bilbj  for 
relief,  on  the  ground  of  fraud,  ehail  be  filed  within  three  years 
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after  the  ditcovery  by  the  aggrieved  party,  of  the  facts  con- 
stitnting  such  fraud,  and  not  afterwards."  Gen.  St.  §  2174. 
As  this  action  was  instituted  almost  immediately  after  the 
facts  came  to  the  knowledge  of  the  appellant  the  demurrer 
shonld  have  been  overruled.    Judgment 

Jieverted. 


Union  Pacific  Railway  Company,  Appellant,  v. 
Raenby  bt  al.,  Appellees. 

1.  COMKOR  Caskibks^Livk  Stock. 

A  railroad  tM)inpaD7  tntnaportiiig  lire  sbMk  as  freiglit  is  to  b«  regarded 
as  a  common  carrier  as  to  such  freight,  and  not  as  a  special  agent 
of  tlie  onnoT  for  their  transportation. 

%  Saks. 

A  common  oarrier  is  bound  to  furnish  suitable  Tohloles  for  the  trans- 
portation of  such  freight  aa  he  undertaices  to  carry,  and  If  he  ft^ls 
to  do  tiiia  and  injury  results  from  such  f^lure,  he  is  liable, 

8.  Same. 

The  selection  of  the  car  for  the  transportation  of  the  freight  being  en- 
Urelf  with  the  railroad  company,  the  pl^ntlffs  had  a  right  to  assume 
that  it  was  suitable  for  the  purposes  for  which  it  was  fumifibed,  and 
the  company  cannot  be  aUowed  to  escape  responsibility  for  its  own 
negligence  npon  the  plea  that  they  should  have  noticed  the  defect 
and  rejected  the  car. 

4.  Common  Cabbirbb— Spmi*l  Contract. 

A  common  carrier  cannot  divast  himself  of  liability,  either  by  special 
contract  or  noUce,  where  daoiages  or  loss  results  from  his  fraud, 
negligence  or  misfeasance. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Action  for  injuries  to  horses  while  in  traiisit  from  Kansas 
City  to  Denver,  over  defendant's  railroad.  Judgment  for 
plaintiffs  for  $500.  Defeudant  appeals.  The  plaintiffs,  in 
their  complaint,  allege  that  defendant  was  a  common  carrier 
for  hire,  and  as  such  received  from  plaintiff  nineteen  horses, 
which,  for  a  valuable  consideration,  it  undertook  to  cari'y  and 
safely  transport  to  the  city  of  Denver,  in  the  state  of  Colorado ; 
Vol.  XIX — 15 
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that  defendaat  carelessly  and  oegligentlj,  vithoat  giving  plain- 
tiffs an  opportunity  to  inspect  the  same,  funiiahed  a  car  for 
the  transportatloii  of  said  hoises,  which  was  not  suitable  for 
the  carriage  of  hones,  and  was  defective  and  unsafe ;  that,  as 
a  result  of  defendant's  negligence,  said  hoiBes  were  damaged 
in  the  sum  of  $1,997.  The  first  defense  consists  of  a  general 
denial.  The  seconddefense  alleges  that,  at  the  time  of  delivery 
of  the  hordes  to  defendant,  plaintiff  Rainey  was  in  possea- 
sion  thereof,  and  applied  to  defendant,  aa  a  common  carrier, 
to  transport  the  same  to  Denver,  Colorado;  that  then  and 
there  a  special  contract  was  entered  into  between  Rainey, 
acting  for  himself  and  his  coplaintiff,  and  the  defendant  com- 
pany, whereby,  for  a  certain  reduced  rate,  the  defendant  com- 
pany was  released  from  all  liabilities  not  resulting  from 
defective  trucks,  wheels,  or  axles. 

Messrs.  Tellbr  &  Obahood,  and  Mr.  C.  M.  Kendali^ 
for  appellant. 

Mr.  S.  L.  Caepentbb,  for  appellees. 

Chief  Jdsticb  Hatt  delivered  the  opinion  of  the  court 

The  negligence  complained  of  as  having  caused  the  injury 
to  the  horses  in  question  consisted  in  the  defendant  furnish- 
ing an  unsuitable  car,  aa  it  is  claimed,  for  the  transportation 
of  the  horses.  The  particular  defect  in  the  car  pointed  out 
is  that  the  slats  upon  the  side  of  the  car  were  too  far  apart, 
leaving  the  apertui-es  so  lai^e  as  to  permit  the  horses'  feet  to 
be  protruded  through  the  slats ;  that  as  a  msult  of.  this  defect 
the  horses'  feet  were  protruded  between  the  slats,  and,  being 
unable  to  withdraw  them,  they  were,  as  a  result,  thrown  down, 
and  ti'ampled  upon  by  the  othera.  The  testimony  tends  to 
show  that,  in  the  manner  indicated,  four  boi«es  received  fatal 
injuries,  while  others  were  badly  disabled.  The  evidence 
further  shows  that  the  car  was  so  unsuitable  for  the  trans- 
portation of  horses  that  it  was  side-traoked  by  the  defendant 
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company  at  the  station  of  Ellis,  on  the  route  between  KansM 
City  and  Denver,  the  horses  remoTed  from  the  car,  and  the 
car  repaired,  occasioning  a  delay  of  24  hours,  during  which 
time  the  bones  were  exposed  to  a  beating  rain  stonn,  causing 
additioniU  damt^.  The  case  was  tiied  to  the  court  without 
the  intervention  of  a  jary,  and,  while  there  ia  some  conflict 
in  the  evidence,  we  must  upon  this  review  assume,  in  support 
of  the  judgment  of  the  district  oourt,  that  the  facts  alleged 
l^  the  complaint  were  sufficientlyestablished  by  the  evidence. 
As  to  wbe^er  a  railroad  company  transporting  animals  is  to 
be  treated  as  a  common  carrier,  and  not  as  a  special  agent  of 
the  owner,  is  a  question  about  which  much  has  been  written, 
and  some  diversity  of  opinion  exists.  In  earlier  times,  when 
the  common  law  with  reference  to  common  carriers  had  its 
birth  in  England,  there  was  in  existence  no  suitable  method 
of  transporting  live  stock,  and  npon  this  is  largely  founded 
the  doctiine  of  the  English  courts  that  railroad  companies  are 
not  to  be  considered  as  common  carriers  of  live  stock.  This 
doctrine  has  led  to  the  announcement  of  similar  conclusions 
by  eotne  of  the  courts  in  this  country.  However,  we  think 
the  decided  weight  of  authority  and  reason  is  in  support  of 
-the  opposite  conclusion.  In  our  judgment,  no  good  reason 
can  be  found  in  support  of  the  conclusion  that  railroad  com- 
panies are  common  carriers  of  the  innumerable  articles  re- 
ceived and  transported  daily,  whicb  does  not  apply  to  the 
transportation  of  live  stock.  In  this  country  the  live-stock 
business  is  one  of  the  most  important  with  which  we  have  to 
deal.  The  boundless  prairies  of  the  west  are  the  home  of 
vast  herds  of  horses,  cattle,  and  other  antmalB.  For  the  sup- 
port of  this  iodustr]',  a  market  for  the  stock  must  be  found. 
This  market  is  usually  found  in  distantparts,  where  the  coun- 
tiy  is  more  densely  populated,  and  from  the  business  thus 
furnished  railroad  companies  derive  a  large  part  of  their 
revenue.  The  rights  and  franchises  which  have  been  so 
freely  extended  to  the  railroad  companies  were  upon  the  con- 
dition that  they  should  be  common  carriers  of  passengers  and 
merohandiae,  and  we  see  no  reason  why  an  exception  should 
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be  made  gainst  live  stock.  Mr.  Hutcbinson,  in  his  excellent 
work  on  Cari'iei-ii,  as  a  result  of  a  review  of  the  authorities 
upon  the  subject,  ha^  made  certaiQ  deductions,  which  are  so 
tersely  and  cogently  stated  by  the  eminent  author  thnt  we 
shall  quote  and  adopt  them,  without  undertaking,  in  this 
opinion,  to  analyze  the  authorities  upon  which  they  are  based  : 
"  The  carrier  of  living  animals  as  fieight  is  therefore  to  be 
regarded  as  a  common  carrier  as  to  such  freight,  and  not  as 
a  special  agent  of  the  owner  for  their  transportation,  as  has 
been  sometimes  contended.  But,  as  the  law  has  introduced 
by  implicatioa  into  every  contract  for  the  carrii^  of  goods 
an  exception  to  the  carrier's  liability  in  cases  wliere  the  loss 
of  them,  while  in  his  charge,  lias  been  occasioned  by  tlie  act 
of  God,  or  of  the  public  enemy,  or  by  their  own  decay  from 
an  inherent  infirmity,  or  by  the  fault  of  the  owner  himself, 
so  ithas,  from  the  necessity  and  justice  of  the  case,  inttoduced 
an  exception  in  favor  of  the  earner  of  live  stock,  of  account- 
ability for  its  loss  or  injury  resulting  from  its  own  uncon- 
trollable vicious  propensities,  and  the  damages  incident  to  ibi 
carriage  from  its  inherent  natural  character."  Hutcbinson 
ou  Carriers  (2d  ed.)  §  222.  In  support  of  the  author's  con- 
clusion that  a  railroad  company  engaged  in  the  transportation 
of  live  stock  is  a  common  carrier  of  such  stock,  the  follow- 
ing cases,  among  the  many  which  may  be  found,  are  cited  : 

Wehh  V.  Pimburgh,  Ft.  W.  ^  C.  RaUroad  Co.,  10  Ohio  St. 
65 ;  Moulton  v.  St.  Paul,  M.  ^  M.  Railway  Co.,  31  Minn.  85 ; 

Ormsby  v.  Union  Paeijic  Railway  Co.,  2  McCrary,  49  ;  Kanaat 
Pacific  Railway  Co.  v.  Reynoldt,  8  Kan.  623;  Railroad  Co. 
V.  Pratt,  22  Wall.  123 ;  Lawson,  Cent.  §  137 ;  McFadden 
V.  MiMouri  Pacific  Railway  Co.,  92  Mo.  848. 

A  common  carrier  is  bound  to  furnish  suitable  vehicles  for 
the  transpoiiiation  of  such  freight  as  he  undertakes  to  carry, 
and  if  he  fails  to  do  this,  and  injury  results  from  such  fail- 
ure, he  is  liable.  It  has  been  said,  however,  that  when  the 
shipper  assists  in  loading  live  stock  of  his  own  without  ob- 
jection to  the  car  at  the  time,  he  cannot  afterwards  recover 
for  an  injury  resulting  from  a  defect  in  the  car  apparent  to 
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him.  Rorer,  R.  R.,  p.  1807.  In  support  of  the  text,  the  au- 
thor cites  Setts  v.  Farmert  Loan  }■  Tnut  Co.,  21  Wis.  81 ; 
Chicago  ^  N.  W.  Railway  Co.  v.  Van  Dretar,  22  Wis.  511 ; 
Ohio  ^  Miaa.  Railroad  Co.  v.  Duvhar,  20  III  623 ;  Eatt  Tenn. 
^  Ga.  Railroad  Co.  v.  Whittle,  27  Ga.  586.  The  conclusions 
reached  in  all  the  above  cases  are  based,  to  a  large  extent, 
upon  the  holding  of  the  courts  in  the  particular  states  that 
tailroad  oompanies  are  not  common  carriets  of  live  stock,  or 
that  the  obligation  of  the  oommon  carrier  did  not  rest  apon 
the  company  in  the  particular  esse  before  the  court.  Aside 
from  this,  in  Bettt  v.  Farmers  Loan  ^  Trttit  Co.,  mpra,  the 
negligence  complained  of  consist«d  in  the  unsafe  condition' 
of  the  door  of  the  car  containing  the  animals.  The  owner 
himself,  having  loaded  the  car.  knew  of  the  condition  of  the 
door,  and  did  not  inform  the  company,  which  was  ignorant 
of  the  fact.  Under  tliese  circumstances,  it  was  held  that 
the  owner  could  not  recover  for  injuiies  received  by  the 
cattle  in  escaping  from  the  car  in  consequence  of  such  de- 
fect ;  that  it  was  attiibutable  to  his  own  negligence.  In  7'he 
Chicago  f  Jfbrthioeatem  Railway  Co.  v.  Van  Dresar,  supra, 
Uie  plaintiff  loaded  the  cattle  injured  in  a  tight  box  car,  in- 
stead of  the  ordinary  cattle  car,  and  the  couit  held  tliat  he 
could  not  recover  for  losses  resulting  from  his  own  negli- 
gence. The  decision  also  rests  to  some  extent  upon  a  special 
contract.  In  the  Illinois  case  the  cars  were  hired  fram  the 
railroad  company,  to  be  laden  as  the  hirer  chose,  and  the 
court  held  that  the  company  did  not  incur  any  risk  as  to  the 
mode  adopted  by  him  in  loading  the  cars.  In  the  Georgia 
case  it  was  held  that,  if  the  laili-oad  company  hires  cars  to  a 
shipper  absolutely,  he  cannot  look  to  the  compan}%as  a  com- 
tiioii  carrier,  for  dam^es,  in  case  of  injury  to  hia  property. 
The  case  is  hardly  in  point  in  support  of  the  text  of  the  au- 
thor, the  facte  being  that  the  plaintiff  loaded  two  oais  witli 
hogs.  The  agent  of  the  railroad  company  promised  that  he 
would  put  slats  across  the  doors.  This  the  ^fent  did  not  do, 
and  the  court  held  that,  if  the  damage  to  the  hogs  was  at- 
tiibatable  to  such  omission,  the  railroad  company  was  liable 
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for  a  breHch  of  this  contract.  It  vas  urged  in  defence  that 
as  plaintiff  was  present,  and  acquiesced  in  the  manner  in 
which  the  hoga  were  secured,  he  was  guilty  of  contributory 
negligenoe,  aud  could  not  recover.  As  a  reason  for  reject- 
ing this  defense,  the  court  stated  that  it  was  apparent  that 
the  owner  acquiesced  temporarily  in  the  manner  in  which 
the  doots  wei-e  closed,  relying  upon  the  agent  to  fulfill  his 
promise  to  have  them  properly  slntted.  At  moet,  it  is  but  a 
negative  authority  in  support  of  the  text.  In  all  the  fore- 
going cases,  it  expressly  appears  that  the  plaintiff  had  knowl- 
edge of  the  particular  defect  which  was  the  proximate  cause 
of  the  injury,  while  the  proof  in  this  case  expressly  nega- 
tives the  knowledge  on  the  part  of  these  plaintiffs  of  the  de- 
fect to  which  the  injury  in  this  case  is  attributable.  Plaintiff 
Rainey  was  the  only  witness  examined  upon  this  point,  his 
coplnintiff  not  being  present  at  the  time  of  the  shipment. 
He  says :  "  When  I  saw  the  car,  I  objected  to  it.  •  •  •  My 
objection  to  the  car  was  that  it  was  too  low,  and  was  a  bad 
car  generally.  *  •  "  I  didn't  notice  the  slats.  I  never  had 
a  horse  get  his  foot  in  there  before,  and  I  did  not  notice 
that."  Plaintiffs  are  not  brought  within  the  rule  given  by 
Mr.  Rorer.  If,  with  knowledge  of  the  particular  defect  re- 
lied upon  to  charge  the  defendant,  they  had  accepted  the  car, 
a  different  case  would  have  been  presented.  Eveu  uudei' 
such  circumstances,  there  is  excellent  authority  in  snpport 
of  the  liability.  Railroad  Co.  v.  Pratt,  supra.  The  defect 
was  one  not  easily  rect^nized.  The  selection  of  the  car  was 
entirely  with  the  raili-oad  company,  and  plaintiffs  had  a  right 
to  assume  that  it  was  suitable  for  the  purposes  for  which  it 
was  furnished,  and  the  company  cannot  be  allowed  to  escape 
responsibility  for  its  own  negligence  upon  the  plea  that  plain- 
tiffs should  have  noticed  ths  defect,  and  rejected  the  oar. 

It  is  contended  that,  under  the  written  contract,  defendant 
is  expressly  relieved  from  liability.  Whether  a  common  ear- 
lier can,  by  contract,  provide  i^inst  liability  for  bis  negli- 
gence, is  a  question  that  has  occasioned  much  discussion. 
Whatever  may  be  the  result  of  judicial  decision  elsewhere, 
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in  this  state  the  lule  denying  the  right  is  firmly  established. 
In  Tran»portatUm  Co.  v.  Oorr\forth,  8  Colo.  280,  Thatcher,  C.  J., 
says:  "The  doctrine  that  a  common  carrier  cannot  divert 
himself  of  liability  either  by  specitd  contract  or  notice,  where 
dam^e  or  loss  results  from  his  fraud,  negligence,  or  misfea- 
sance, may  now  be  considered  as  well  established  in  this 
country.  See,  also,  Carr  v.  Seht^er,  15  Colo.  48 ;  Railroad 
Co.  V.  Pratt,  supra;  MovUon  v.  St.  PaiU  Railway  Co.,  tupra. 
The  judgment  of  the  district  court  will  be  afGrmed. 

Affirmed. 


Sbblbman,  Appellant,  v.  Hoaqland,  Appellee.        i  is  ^I 

I  lu  Mi] 
1.  PLSADIKO.  IB   ^1. 

U  k  party  deairea  to  rabjeet  property  held  by  a  vendee  nsdeT  appor-  ^^J^l 
eotly  valid  indicia  of  ovnenblp  or  maniment  of  title,  to  the  pay-   h  ^t 
meat  of  a  debt  of  Ms  vendor,  he  must  plead  and  prove  the  facto 
that  vitiate  such  title,  whether  they  constitute  fraud  or  estoppel. 

S.  Savb — Replkvin. 

It  is  eiaential  that  the  facts  relied  on  by  the  defendant  la  an  aotton  of 
replevin,  as  oouatltutiag  the  plaintiff's  title  fraudulent,  be  specially 
pleaded. 

S.  Bamk. 

A  sale  made  upon  a  valuable  consideraUon  is  not  vitiated  by  the  fraud- 
nlent  purpoee  of  the  grantor,  nnlesB  the  grantee  be  chargeable  with 
notloe  of  such  Intention.  A  pleading  setting  up  fraud  in  such  a 
case,  which  falls  to  charge  the  grantee  with  notice  or  knowledge  of 
the  grantor's  fraudulent  design,  is  defective. 

4.  EviDXircE. 

A  party  attempting  to  impeach  a  sale  on  the  groond  of  fraud  may  intro- 
duce in  evidence  declarations  of  the  vendor  made  before  the  sale, 
whloh  tend  to  reveal  the  character  of  the  transaction. 

Appeal  from  the  Dittrict  Court  o/Jeffereon  County, 

AonoN  of  claim  and  delivery  of  personal  propeity. 

Charles  B.  Seeleman,  plaintiff,  alleges  that  on  the  17th 
day  of  August,  1889,  he  was  the  owner,  and  entitled  to  the 
posHessiun  of  certain  goods  and  chattels  of  the  value  of  $1,500 ; 
that  on  that  day  the  defendant  wrongfully  took  them  fi-om 
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his  possession.  The  defendant  answered,  Ist:  By  a  general 
denial,  and  2d,  justified  the  taking,  as  sheriff  of  Jefferson 
county,  under  and  by  virtue  of  a  certain  writ  of  attachment 
issued  in  an  actiop  wherein  C  M.  Henderson  &  Company 
are  plaintiffs  and  Jenkin  Edwards  is  defendant ;  and  also 
alleged : 

"  That  said  goods,  chattels  and  personal  property  were  at 
the  time  of  said  levy  the  goods,  chattels  and  personal  prop- 
erty of  the  said  Jenkin  Edwards,  and  were,  as  against  the 
creditors  of  the  said  Jenkin  Edwards,  liable  to  be  levied  upon 
for  the  satisfaction  of  said  debt  as  defendant  is  informed  and 
verily  believes  ;  "  etc. 

To  this  answer  plaintiff  filed  a  replication. 

The  case  was  tried  to  a  juiy.  It  appears  from  the  evi- 
dence that  on  the  3d  day  of  August,  1889,  Jenkin  Edwai-ds 
was  the  owner  of  the  property  in  controversy.  That  on 
that  day  Seeleman  purchased  it  from  him  for  a  valuable  con- 
sideration. The  defendant  was  permitted  to  attack  this  sale 
on  the  ground  of  fraud.  Upon  the  conclusion  of  the  evi- 
dence plaintiff  requested  the  court  to  give  the  following  in- 
stniction : 

*'  No.  4.  The  court  instructs  the  jury  that  there  is  no  ques- 
tion of  fraud  or  bad  faith  on  the  part  of  the  plaintiff  made 
by  the  pleadings  in  this  case ;  and  you  have,  therefore,  noth- 
ing to  consider  as  to  this ;  but  the  important  and  controlling 
question  is :  Whether  the  plaintiff  was  in  fact  the  owner  of 
the  property  in  question* at  the  time  of  the  attachment  of  the 
same  bj'  the  defendant  for  C.  M.  Henderson  &  Co.,  as  alleged 
in  the  answer  herein,  or  whether  the  same  was  then  the  prop- 
erty of  Jenkin  Edwards. 

Counsel  for  defendant  thereupon  asked  leave  of  the  court 
to  file  the  following  amendment  to  his  answer,  which  was 
allowed  over  the  objection  of  counsel  for  plaintiff : 

"  Says  that  the  said  property  levied  upon  was,  at  the  time, 
it  WHS  so  levied  apon,  the  property  of  the  said  Jenkin  Ed- 
wards, and  not  the  property  of  the  plaintiff.  The  defendant 
further  says  that  the  title  and  possession  of  said  property 
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was,  theretofore,  by  said  Jenkin  Edwards  transferred  to  plain- 
tiff withoat  consideration,  and  for  the  purpose  of  obeatiog, 
hindering,  delaying  or  defrauding  the  creditors  of  the  said 
Jenkin  Edwards." 

Whereupon  the  court  refused  to  give  the  instruotion,  and 
proceeded  to  instruct  the  jury  upon  the  theory  that  the  ques- 
tion of  fraud  was  involved  in  the  case. 

Verdict  was  rendered  in  favor  of  defendant  for  a  return  of 
the  property,  and  in  case  such  return  could  not  be  had,  as- 
sessed the  defendant's  damages  at  $1,500.  Motion  for  new 
trial  was  overruled.  Thereupon  the  defendant  remitted  so 
much  of  the  amount  found  as  was  in  excess  of  the  sum  of 
$868.19,  and  judgment  was  entered  accordingly. 

To  reverse  this  judgment  plaintiff  below  biings  the  case 
here  on  appeal. 

Mr.  Joseph  Mann  and  Mr.  W.  A.  Dier,  for  appellant. 

MeBsrs.  LiFSCOUB  &  Hodges,  for  appellee. 

Mb.  Justice  GtODDABD  delivered  the  opinion  of  the  court. 

Numerous  errors  are  assigned,  but  we  deem  it  necessary  to 
notice  only  those  that  are  predicated  upon  the  refusal  of  the 
court  to  give  instruction  numbered  4,  asked  by  plaintiff,  and 
the  submission  of  the  question  to  the  juiy  whether  the  sale 
of  the  goods  in  controversy  was  frautiuleut  as  to  the  credit- 
ors of  Edwards,  under  the  issues  presented  by  the  pleadings. 

Counsel  for  appellee  insists  that  that  question  was  prop- 
erly submitted ;  first,  because  ia  the  action  in  replevin  the 
plaintiff  must  recover,  if  at  all,  upon  the  strength  of  his  own 
title,  and  under  a  general  denial  any  state  of  facts  may  be 
shown  to  defeat  such  title ;  and,  second,  that  if  the  correct- 
ness of  this  propositiou  be  denied,  that  in  their  answer,  as 
amended,  fraud  is  sufficiently  averred. 

While  the  first  proposition  finds  support  in  some  of  the 
adjudged  cases,  among  them  the  case  of  Soprig  v.  2Vuai, 
1  Colo.  89,  recent  decisions  of  this  court,  under  the  present 
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practice  act,  recc^ize  a  differeat  rule ;  and  it  is  now  too  well 
settled  in  tbis  jarisdiotion  to  admit  of  dispute,  that  if  a  party 
desires  to  subject  property  held  by  a  Tendee  under  apparently 
valid  indiciu  of  ownerahip,  or  muniment  of  title,  to  the  pay- 
meat  of  a  debt  of  hia  vendor,  (in  an  action  of  replevin,  aa  well 
as  in  any  other  form  of  action),  he  must  plead  and  prove  the 
&cts  l^at  vitiate  such  title,  whether  they  constitute  fraud  or 
estoppel :  Tucker  v.  Parkt,  7  Colo.  62  j  2>e  VoUe  v.  McQerr, 
15  Colo.  467. 

As  was  stated  in  the  case  of  Tucktr  v.  Parki,  "  Fmud  must 
be  specially  pleaded  in  an  answer,  as  well  as  in  a  complaint. 
There  were  no  facte  stated  la  the  answer  apprising  the  plain- 
tiff that  his  titie  would  be  assailed  in  this  manner." 

This  langu^^  is  pai'ticularly  pertinent  to  the  case  under 
consideration ;  that  action  being  also  an  action  in  replevin, 
and  the  answer  therein  i-elied  on  as  being  sufficient  to  admit 
proof  of  fraud,  being  almost  identical  with  the  original  answer 
in  this  case. 

The  case  of  Beneteh  v.  Wacffftur,  12  Colo.  SS4,  is  cited  in 
support  of  appellee's  contention,  but  since  that  case  has  been 
so  clearly  distinguished  from  the  case  of  Tucker  v.  Park», 
tupra,  by  Judge  Elliott  in  his  opinion  in  the  case  of  2)e  Vbtie 
V.  McQerr,  tupra,  its  want  of  analogy  to  the  case  undei*  con- 
sidemtion  is  readily  discernible.  The  general  and  well  es- 
tablished rule  is  that  fmud  is  not  to  be  pi-esumed,  and  to  be 
available  in  other  forms  of  action  must  be  specially  pleaded. 
We  can  perceive  no  satisfactory  reason  why  in  an  action  in 
i-epleviu  the  same  rule  should  not  apply. 

It  was  esseutial,  therefore,  that  the  facts  relied  on  by  de- 
fendant as  constituting  the  sale  by  Edwards  to  plaintiff  fraud- 
ulent, should  have  been  properly  pleaded. 

Without  expressing  any  opinion  as  to  whether  or  not  the 
amendment  to  the  answer  was  properly  allowed,  we  pass  to 
the  consideration  of  the  sufficiency  of  the  answer  as  amended 
to  admit  evidence  tending  to  show  complicity  on  the  part  of 
plaintiff  with  Edwards  in  his  alleged  fraudulent  design.  The 
allegation  that  the  transfer  of  the  property  was  without  cou- 
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eideratioD  was  met  and  answered  by  the  evidence  of  plaintiff, 
and  it  was  uncontradicted,  that  he  has  paid  a  valuable  oou- 
sideration  for  the  pi-operty.  **  To  vitiate  the  tidnsfer  in  such 
case,  the  grantee  also  must  be  chargeable  with  knowledge  of 
the  intention  of  the  grantor."     Prewit  v.  Wilson,  lOS  U.  S,  22. 

Therefore,  notwithstanding  the  averment  of  a  fraudulent 
design  on  the  part  of  Edwards,  there  being  no  allegation  of 
knowledge  »r  notice  on  the  part  of  plaintiff  of  such  design, 
or  any  complicity  therewith  or  paitioipation  therein  oil  his 
part,  the  answer  is  clearly  insuflScient  to  admit  evidence  of 
such  knowledge  or  conduct;  and  the  only  issue  presented  by 
the  pleadings  upon  which  evidence  was  admissible,  and  to 
which  the  finding  of  the  jury  should  have  been  confined,  was 
whether  the  plaintiff  was  the  actual  owner  of  the  pi-operty  in 
controversy. 

The  instruction  asked  by  plaintiff  correctly  embodied  the 
law  applicable  to  this  issue,  and  the  court  erred  in  I'efusing 
to  give  it ;  and  in  submitting  the  case  to  the  jury  upon  the 
theory  that  the  question  of  fraud  was  iuvolved. 

Since  the  case  must  be  remanded  for  a  new  trial  we  think 
it  due  to  the  respective  parties  to  notice  the  error  based  upon 
the  admission  in  evidence  of  the  letter  written  by  Edwards 
to  C.  M.  Henderson  &  Company  shortly  preceding  the  sulit 
to  Seeleman.  That  it  was  inadmissible  under  the  pleadings 
as  they  stood  follows  from  what  we  have  already  stated. 
Would  it  be  admissible  under  proper  pleadings  ? 

While  there  is  a  seeming  conflict  in  the  authorities  on  this 
question,  the  rule  as  announced  in  Grimea  v.  Hill,  15  Colo. 
859,  recognizes  the  right  of  a  party  attempting  to  impeach 
the  validity  of  a  sale  on  the  ground  of  fraud  to  introduce  in 
evidence  declarations  of  the  vendor,  made  before  the  sale, 
that  tend  to  reveal  the  character  of  the  transaction.  Under 
this  rule  we  think  the  letter  in  question  would  be  admissible 
in  evidence,  under  issues  properly  framed. 

It  is  unnecessary  to  notice  the  further  errors  assigned,  as 
they  may  be  avoided  on  another  trial.  For  the  foregoing 
reasons  the  judgment  of  the  court  below  must  be  reversed. 

Reverud. 
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Lewis,  etc.,  v.  Watek  Works  Co.    [Sept.  T., 


Lewis,  Mayor,  bt  al..  Appellants,  v.  Demveb  Crrr 
Wateb  Works  Co.,  Appbli,bb. 

1.  LsaisLAirvB  Iuuuditt. 

It  la  a  general  principle  Id  our  goTemmeatal  S7at«ra  that  the  judicial 
department  bas  no  direct  control  over  the  legislative  department, 
and  this  principle  extends  to  the  local  legialatlve  bodies  of  manicl- 
pai  corporatJoQB. 

A  eit;  council  or  board  of  trnsteei  of  an  Inoorporatod  town  when  mUdi;, 
or  proposing  to  act,  in  a  legislative  eapaciCy  upon  a  sabject  witliin 
tbe  scope  of  Its  powers  as  conferred  by  Its  cbarter  or  by  the  geoer&l 
laws  of  the  state.  Is  entitled  to  immunity  from  Judicial  Interference. 

2.  Qu^BK. 

Wbetiier  a  court  of  equity  may  resti'aiu  by  Injunction  the  action  of  the 
legislative  body  of  a  municipality  from  passing  an  ordinance,  reso- 
lution or  order,  when  It  is  made  to  appear  that  its  mere  passage 
would  immediately  occasion,  or  be  Immediately  followed  by,  some 
irreparable  loss  or  injury  beyond  the  power  of  redress  by  subsequent 
Judicial  proceedings. 

Appeal  from  the  Diitricl  Court  tif  Arapahoe  County. 

Action  by  an  incorporated  water  company  to  enjoin  the 
mayor  and  trustees  of  an  iacorpnrated  town  from  passing 
any  resolution  or  ordinance  in  con&ict  with  a  certain  contract 
between  the  plaintiff  and  said  municipality.  A  pmliminary 
injunution  was  granted  as  prayed  for,  and  on  final  hearing 
the  same  was  continued  during  the  existence  of  said  contract. 
The  defendnnta  appeal. 

The  printed  brief  filed  in  this  court  by  counsel  for  the 
Water  Company  contains  a  statement  of  the  controvei-sy  as 
follows : 

"  This  action  arose  by  reason  of  the  fact  that  the  board  of 
trustees  of  the  town  of  Highlands  threatened  to  pass,  and 
were  about  to  pass,  an  ordinance  granting  to  the  CiUzens 
Water  Company  the  right  to  construct  and  operate  watet-- 
works  in  the  town  of  Highlands,  in  direct  violation  of  the 
exclusive  grant  theretofore  made  to  the  Beaver  Bi-ook  Water 
Company  with  reference  to  that  matter,  and  it  is  an  action 
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broQglit  to  enjoin  the  board  of  trustees  from  pasaing  such 
ordinancfl  or  granting  such  rights  to  the  Citizens  Water 
Company.  The  answer  of  the  board  discloses  the  fact  that 
appellee's  petitinn  for  an  injunction  was  well  founded  in  that 
it  admits  that  said  board  had  taken  certain  steps  looking  to 
the  pass^e  of  an  ordinance  granting  such  rights  to  the  Cit- 
izeOB  Water  Company ;  and  in  fact  the  proposed  ordinance, 
whiuh  it  seems  the  board  had  agreed  to  pass,  is  set  forth  in 
terms  in  the  answer  in  thio  action,  thereby  showing  clearly, 
that  if  appellee,  under  the  Constitution  and  laws  of  Coloi-ado, 
is  entitled  to  maintain  its  grant  and  franchise  in  its  exclusive 
character,  then  a  clear  violation  of  its  rights  was  about  to  be 
committed  by  appellants,  and  we  now  make  fui-ther  sugges- 
tion that  under  the  ordinance  as  it  was  sought  to  be  passed 
by  the  defendants  (appellants  herein),  it  constituted  a  clear 
Aiolntion  of  the  terms  of  appellee's  contract  with  the  town 
of  Highlands,  because  it  not  only  sought  to  permit  the  Cit- 
izens Water  Company  to  constiuot  a  system  of  waterworks 
for  supplying  the  inhabitants  with  water,  in  direct  competi- 
tion withappellee,  but  it  went  further,  and  created  a  contract 
between  the  town  of  Highlands  us  a  municipality  and  the 
Citizens  Wat«r  Company  for  the  supplying  of  at  least  a  por- 
tion of  the  town  of  Highlands  with  hydrants  and  water  for 
municipal  purposes.  This  of  itself,  we  apprehend,  irrespec- 
tive of  the  graver  questions  which  are  involved  in  this  suit, 
would  be  amply  snflScient  to  wan-ant  the  court  not  only  in 
granting,  but  in  making  perpetual,  the  injunction  against  the 
town  from  passing  the  ordinance  as  proposed  and  set  forth 
in  the  answer  in  this  case." 

The  plaintiff  company  asserts  its  claims  under  said  con* 
tract  as  assignee  and  successor  to  the  Beaver  Brook  Water 
Company.     The  prayer  of  the  complaint  is  as  follows : 

"  Wherefore,  plaintiff  prays  that  a  temporary  injunction 
and  enjoining  order  may  issue  out  of  this  honorable  court  and 
under  the  seal  thereof,  enjoining,  restraining  and  prohibiting 
tbe  said  defendants,  each  of  them,  as  officers  of  the  said  town 
of  Highlands,  from  entering  into  any  contract  or  agreement 
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whatsoever  with  the  sud  The  Citizens  Water  Company  for 
supplying  the  said  town  or  the  citizens  thereof,  or  any  part 
or  portion  thereof  with  water  for  any  purpose  whatsoever,  or 
by  resolution,  ordinance,  or  in  any  other  way  or  manner,  au- 
thorizing, permitting  or  consenting  to  the  said  The  Citizens 
Water  Company  furnishing  a  supply  of  water  to  tire  said 
town  or  to  the  inhabitants  thereof,  or  to  any  part  or  portion 
thereof,  until  the  further  order  of  the  court  in  the  premises ; 
and  that,  upon  the  final  hearing  hereof  the  said  injunction  be 
made  perpetual ;  and  for  the  costs  of  this  action." 

Mr.  G.  G.  Stmbs,  Messrs,  Helm  &  Goudy,  Mr,  E.  M. 
Sheridan  and  Mr.  F.  A.  Bdrdick,  for  appellants. 

Mr.  Charles  Habtzell,  for  appellee. 

Mr.  Justice  Elliott  delivered  the  opinion  of  the  court. 

The  prayer  for  relief  generally  indicates  the  nature  of  a 
bill  in  chancery.  The  pleadings  in  this  action  are  too  volu- 
minous to  be  set  forth  at  length  in  this  opinion ;  they  extend 
through  90  pages  of  the  printed  abstract ;  but  the  prayer  of 
the  complaint  and  a  pan^raph  from  the  brief  of  counsel  for 
the  Water  Company  sufficiently  show  the  giuvamen  of  the 
complaint.     See  foregoing  statement. 

It  is  a  goueral  principle  in  the  governmental  system  of 
this  countiy  that  the  judicial  department  has  no  direct  con- 
trol over  the  legislative  department.  Each  department  of 
the  state  government  ia  independent  within  its  appropriate 
sphere.  Legislative  action  by  the  geneml  assembly  cannot 
be  coerced  or  restrained  by  judicial  pi-ocess.  As  was  said  in 
another  case  by  this  court,  "  the  legislature  cannot  be  thus 
compelled  to  pass  an  act,  even  though  the  constitation  ex- 
pressly commands  it;  nor  restrained  from  passing  an  act, 
even  though  the  constitution  expressly  forbids  it." 

The  same  principle  with  perhaps  some  exceptions,  or  seem- 
ing exceptions,  extends  to  the  local  legislative  bodies  of 
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municipal  corporations ;  A  court  of  equity  cannot  properly 
interpose  any  obstacle  to  the  exercise  of  their  legislative  dis- 
cretion apoQ  a  subject  within  the  scope  of  their  delegated 
powers.  A  municipal  ordinance,  passed  in  pursuance  of  val- 
id authority  emanating  from  the  state  legislature,  has  the 
same  force  and  effect,  within  proper  limits,  as  if  passed  by 
the  legislature  itself.  It  follows,  as  a  logical  sequence,  that 
a  city  council  or  board  of  trustees  of  an  incorporated  town 
when  acting,  or  proposing  to  act  in  a  legislative  capacity 
apon  a  subject  within  the  scope  of  its  powers  as  conferred  by 
its  charter  or  by  the  general  laws  of  the  state,  is  entitled  to 
immunity  from  judicial  interference.  It  is  true,  the  munici- 
pal le^Iative  body  may  adopt  an  illegal  ordinance;  so  the 
state  legislature  may  enact  an  unconstitution^  statute ;  the 
remedy  is  the  same  in  either  case.  By  proper  and  timely 
application  to  the  oonrte  the  enforcement  of  the  nnconstitu- 
tional  statute,  as  well  as  the  enforcement  of  the  illegal  ordi- 
nance, may  be  restrained  or  corrected.  In  such  case,  however, 
the  judicial  process  is  executed  gainst  some  ministerial  or 
administrative  officer,  or  against  some  individual  or  corpora- 
tion ;  and  thus  all  substantial  injury  is  averted  without  di- 
rect interference  with  legislative  action  or  discretion.  The 
sapreme  court  of  Illinois  has  recently  delivered  an  elaborate 
opinion  upon  this  subject.  See  Stevent  v.  St.  Mary's  IVotn- 
ing  School,  82  North  East.  Rep.  962,  and  cases  there  cited ; 
dao,  2  High  on  Injunctions,  §  1243;  1  Dillon  on  Man.  Corp. 
(4th  ed.)  §  808  ;  Alpert  v.  City  ^  County  of  San  Franciteo, 
S2  Fed.  Rep.  506;  Greenwood  Land  Co.  v.  Routt,  17  Colo. 
162;  O.  C.  R.  R.  Go.  v.  Lea  et  al.,  5  Colo.  192  ;  PhaUpt  v. 
City  <(f  i)entrer,  ante,  179. 

Were  defendants  acting  or  proposing  to  act  in  a  matter 
witJiin  the  scope  of  their  authority  and  inquiring  the  exercise 
of  their  legislative  discretion,  when  they  were  enjoined  in 
t^is  action  ?  When  this  action  was  commenced,  the  town  of 
Highlands  was  a  duly  incorporated  town  under  the  general 
laws  of  this  state.  The  defendant  Lewis,  as  mayor,  and  the 
other  defendants,  Breon,  Harvey,  Shaw,  Lee,  Jackson  and 
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Kooken  as  trutitees,  conBtituted  the  board  of  trustees  of  said 
town.  Every  board  of  trastees  of  an  incorporated  town  un- 
der the  genet's!  laws  of  this  state  ia,  by  act  of  the  general 
lusembly,  invested  with  extensive  powei's,  including  the 
power  to  pass  regulations  and  ordioances  having  the  efFeot 
of  legislative  acts  in  a  large  variety  of  cases.  Among  the 
powers  thus  granted,  is  the  power  to  lay  out,  open,  improve 
and  regulate  the  use  of  the  streets.  The  power  to  regulate 
the  opening  in  the  streets  for  the  laying  out  of  gas  or  water 
mains  and  pipes,  and  to  regulate  the  use  of  sidewalks  along 
the  streets  and  alleys,  and  all  structures  thereunder,  is  ex- 
pressly and  specifically  conferred  by  genei'al  law  upon  the 
boards  of  trustees  of  incorporated  towns:  Act  of  1877,  §  14, 
clause  7 ;  see  Gen.  Laws,  p.  880 ;  Gen.  Stats.,  p.  69.5 ;  2  Mills 
An.  Stats.,  p.  2262. 

From  what  has  already  been  said,  it  is  apparent  that  the 
granting  of  the  injunction  in  this  case  was  an  improper  exer- 
cise of  judicial  power.  It  interfered  with  the  legislatire  dis- 
cretion of  the  board  of  trustees  of  the  town  of  Highlands. 
The  injunction  resti-ained  the  board  from  acting  in  ita  legis- 
lative capacity  upon  a  matter  clearly  within  the  scope  of  the 
powers  confided  to  it  by  the  general  laws  of  the  state.  The 
board  was  clothed  with  authority  to  pass  ordinances  in  respect 
to  the  construction  and  opemtion  of  waterworks  in  said  town. 
Whether  the  proposed  ordinance  granting  to  the  Citizens 
Water  Company  the  right  to  construct  and  operate  such 
works  would  have  been  valid,  or  whether  it  would  have  been 
void  by  reason  of  its  being  in  violation  of  an  existing  contract 
between  the  plaintiff  company  and  said  town  of  Highlands, 
is  immaterial  in  this  action.  The  passage  of  the  proposed 
ordinance  being  within  the  scope  of  the  legislative  power 
conferred  upon  the  mayor  and  trustees,  the  granting  of  the 
injunction  was  an  erroneous  interferancs  with  their  legisla- 
tive functions.  As  was  said  by  Mr.  Justice  Field  in  Alpera 
V.  San  Franci»co,  supra  :  "  Municipal  corporations  are  iustiii- 
mentalities  of  the  state  for  the  moi'o  convenient  administra- 
tion of  local  affairs,  and  for  that  purpose  are  invested  with 


jM,Googlc 


1893.]        Lewis,  etc.,  v.  Watek  Works  Co.  241 

certain  legiiiliitive  power.  In  the  exei-cise  ol  that  power, 
upon  the  subjects  submitted  to  their  jurisdiction,  they  are  as 
much  beyond  jadicial  interference  ta  the  legislature  of  the 
state.  The  coui-ts  cannot  ia  the  one  case  forbid  the  passage 
of  a  law  nor  in  the  other  the  passage  of  a  resolution,  order, 
or  ordinance.  If  by  either  body,  the  legisUture  or  the  boai'd 
of  superrisors,  an  uncoiiatitutionnl  act  be  passed,  its  enforce' 
ment  may  be  arrested.  The  parties  seeking  to  execute  the 
invalid  act  can  be  reached  by  the  courts,  while  the  legisla- 
tive body  of  the  state,  or  of  the  municipality,  in  the  exercise 
of  its  legislative  discretion,  is  beyond  their  jurisdiction.  The 
fact  that  in  either  case  the  legislative  action  threatened  ma^ 
be  in  disregard  of  constitutional  restraints,  and  impair  the 
obligation  of  a  contmct,  as  alleged  in  this  case,  does  not  af- 
fect the  question.  It  is  legislative  discretion  which  is  exer- 
cised, and  that  discredon,  whether  riglitfully  or  wrongfully 
exercised,  is  not  subject  to  interference  by  the  judiciary." 

There  seems  to  be  some  diversity  of  opinion  upon  this  sub- 
ject ;  or,  as  we  have  intimated,  there  may  be  exceptions  to 
the  doctrine  of  non-inteiference.  For  example :  If  it  should 
be  made  to  appear  that  the  legislative  body  of  a  municipality 
was  about  to  pass  some  ordinance,  resolution  or  order,  and 
that  its  mere  passage  would  immediately/  occasion,  or  be  im- 
mediately/ followed  by,  some  irreparable  loss  or  injury  beyond 
the  power  of  redress  by  subsequent  judicial  pi'oceedings,  a 
court  of  equity  might  perhaps  extend  its  strong  arm  to  pre- 
vent such  loss  or  injury.  This  view  was  indicated  by  judges 
Sawyer  and  Hoffman  in  Spring  Valley  Water  Co.  v.  Bartlett, 
Mai/or,  16  Fed.  Rep.  615.  So  in  Davis  v.  The  Mat/or  of  New 
Tork,  1  Duer's  Reps.  498,  Mr.  Justice  Dner,  speaking  upOD 
this  subject,  said :  "  A  court  of  equity  will  not  interfere  to 
control  the  exercise  of  a  discretionary  power,  when  the  dis- 
cretion is  legally  and  honestly  exercised — and  it  has  no  reason 
to  believe  the  fact  is  otherwise — but  will  interfere,  whenever 
it  has  grounds  for  believing  that  its  interference  is  necessary 
to  prevent  abuse,  injustice,  or  oppression,  the  violation  of  a 
trust,  or  the  consummation  of  a  fmnd.  It  will  interfere — ■ 
Vol,.  XIX— 16 
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and  it  is  bound  to  interfere — whenever  it  has  reason  to  be- 
liere  that  those  in  whom  the  discretion  is  rested,  are  pre- 
pared illegally,  wantonly,  or  corruptly,  to  trample  upon  rights, 
and  sacrifice  interests,  which  they  are  specially  bound  to 
watch  over  and  protect."  This  case  was  subsequently  af* 
firmed  by  the  New  York  court  of  appeals  in  14  N.  T.,  606. 

It  is  an  exceedingly  delicate  matter  for  the  courts  to  in- 
terfere by  injunction  with  the  action,  or  contemplated  action, 
of  B  legislative  body  in  any  case ;  and  such  interference  can- 
not he  justified  except  perhaps  in  extreme  cases  and  under 
extraordinary  circumstances.  No  ground  for  such  interfer- 
ence is  presented  in  the  present  case ;  and  as  the  members  of 
the  municipal  board  are  the  only  defendants,  no  relief  can  be 
granted  in  this  action.  Entertaining  these  views,  it  would 
be  manifestly  inconsistent  as  well  as  improper  to  intimate 
any  opinion  as  to  the  validity  of  plaintiff's  claim  to  the  ex- 
clusive right  to  construct  and  operate  water-works  for  sup- 
plying the  town  of  Highlands  and  its  inhalritanta  with  water. 
The  judgment  of  the  district  court  is  reversed,  and  the  cause 
remanded  with  directions  to  dbmiss  the  action. 

Iteverted, 


Db  Rbmeb,  Appbllabt,  v.  Parkbb,  Appellee. 


1. 1 

It  1b  not  such  an  abnw  of  discretion  as  requiraB  a  reTenal,  titat  tlie  court 
below  psrmltted  the  plaintiff  on  rebuttal  to  correct  his  ertdenoe  glran 
In  chief,  although  It  amonntB  to  a  contradiotloD  thereof. 

2.  Iktkbrst. 

Interest  is  reesverable  onlj  upon  such  cl&lins  as  fall  within  the  ease* 
enumerated  by  the  statute. 

Appeal  from  tie  IHttrict  Court  of  Lat  Animat  County. 

This  action  is  brought  to  recover  a  balance  of  il,600  al- 
leged to  be  due  for  lumber  sold  and  delivered  by  appellee  to 
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I  appellaofc  between  the  first  day  of  November,  1887,  and  the 
first  day  of  September,  1888.  The  defendant  answering,  ad- 
mite  that  between  the  dates  mentioned  the  plaintiff  sold  and 
delivered  to  defendant  the  lumber  mentioned,  and  plenda  pay- 
ment. The  court  below  found  that  on  September  1,  1888, 
the  appellant  was  indebted  to  appellee  in  the  sum  of  $1,449.74, 
together  with  interest  from  the  fii-st  day  of  September,  1888, 
at  ten  per  centum  per  annum,  and  rendered  judgment  for  the 
sum  of  tl,677.74  and  costs.  To  reverse  this  judgment  the 
defendant  below  prosecutes  this  appeal. 

Messrs.  Welxs,  MoNeal  &  Taylor,  and  Mr.  M.  F. 
Taylor,  for  appellant. 

Messrs.  Johk  &  McKbottgh,  for  appellee. 

Mb.  Justice  GtOddakd  delivered  the  opinion  of  the  court 

The  evidence  was  taken  before  a  referee,  and  appears  in 
full  in  the  bill  of  exceptions.  We  are  therefore  at  liberty 
to  determine  the  weight  and  effect  of  the  same,  unaffected  by 
the  finding  of  the  court  below.  The  evidence  produced  in 
diief  by  plaintiff  was  to  the  effect  that  the  amount  of  lum- 
ber for  which  a  full  settlement  had  not  been  made  was  de- 
livered in  April,  June  and  July,  1888.  That  all  lumber 
delivered  prior  to  April  1,  1888,  was  settled  and  paid  for 
to  the  Trinidad  Kational  Bank.  The  amount  agreed  to  be 
paid  for  the  April,  June  and  July  deliveries  was  93,524.84. 
Plaintiff  testified  that  he  had  received  personally  on  this  ac- 
count cash  payments  a^regating  91,750,  and  a  commissary 
bill  amounting  to  about  $300.  That  cash  payments  were 
made  as  follows :  9200  in  May,  and  9500  and  91,000  in  June ; 
950.00  paid  to  him  at  some  other  time  by  one  Stafford. 

E.  D.  Wight,  a  witness  in  behalf  of  plaintiff,  testifies  that 
be  was  tiie  cashier  of  the  Trinidad  National  Bank ;  that  he 
i-eceived  statements  from  John  L.  Parker  in  reference  to  lum 
ber  delivered  to  appellant.    He  eays : 
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"  I  received  twn  such  statements  j  one  wns  received  on  the 
29th  day  of  March  ;  the  amount  of  that  was  t2,776.34.  Our 
i-ecord  says  it  was  due  on  the  20th  day  of  March.  The  sec- 
ond one  was  received  on  the  21at  of  April ;  the  amount  of 
that  was  $2,586.34.  Our  record  does  not  show  when  it  was 
due.     I  collected  tkote  from  Mr.  De  Remer." 

It  is  unneceasarj-  to  notice  further  the  evidence  offered  by 
the  plaintiff  in  chief.  The  defendant  accepted  the  issue  so 
made  by  plaintiff,  and  offered  in  evideuce,  iit  support  of  his 
plea  of  payment,  a  check  dated  June  28,  1888,  in  favor  of 
John  L.  Parker,  or  bearer,  for  the  sum  of  $1,776.20,  marked 
exhibit  "  A."  Another  check  dated  June  26, 1888,  payable 
to  John  L.  Parker,  or  bearer,  marked  exhibit  "  B,"  for  $1,000. 
These  two  checks  were  indorsed  and  collected  by  V.  Abeyta, 
who  in  admitted  to  be  a  partner  of  John  L.  Parker.  Also  a 
check  dated  May  8,  1888,  for  $200  ;  aiiotlier  cheek  dated  Oc- 
tober 10, 1888,  payable  to  Parker, for $1,000.  He  alsostated 
that  the  statements  held  by  the  i»nk  were  paid  to  E.  D.  Wight, 


The  plaintiff  on  rebuttal  recalled  the  witness  Wight,  to 
show  that  the  exhibits  "  A  "  and  "  B  "  were  paid  on  the 
March  statement.     He  then  testified  as  follows  : 

"  Q.  On  what  account,  if  you  know,  were  these  checks 
given  7  A.  1  find,  by  referring  further  to  the  books,  that 
the  statements  I  made  as  having  collected  these  statements 
for  March  and  April,  that  as  regards  the  one  for  March  I  was 
mistaken,  and  desiie  to  correct  it ;  that  there  never  was  any 
credit  for  the  statement  for  March  placed  to  the  account  of 
Parker  &  Co." 

He  further  states  that :  "  Our  collection  re^ster  shows  that 
this  MatK:h  voucher,  marked  paid,  and  the  credits  for  it,  show 
a  credit  of  $1,000,  and  also  a  ciedit  of  $1,777.20  madeatdif- 
ferent  dates — the  dates  correspond  to  these  checks,  one  on  the 
29th  day  of  June,  and  the  other  on  the  27th  day  of  June." 

This  witness  beiog  recalled  again,  produced  the  ledger  of 
the  Trinidad  National  Bank,  showing  the  account  of  Parker 
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&  Co.  from  June  1,  1888,  until  October  Ist  of  the  same  year, 
and  testified  as  follows  : 

"This  book  that  I  have  produced  is  the  ledger  account 
of  the  Trinidad  National  Bank,  showing  the  account  of 
Parker  &  Co.  from  June  1, 1888,  until  October  1st  of  the 
same  year.  The  slips  I  hold  here  represent  the  credit  to 
Parker  &  Co.  on  the  26th  of  June  of  $1,000,  and  on  the  29th 
of  June  of  $1,776.20,  and  on  the  18th  of  July  one  item  of 
the  credit,  »2,586.34." 

These  deposit  slips  were  offered  in  evidence,  together  with 
a  transcript  of  the  ledger,  identified  by  the  witness  as  a  copy 
of  Pai'ker's  account  with  the  Trinidad  National  Bank.  The 
principal  eri-or  relied  on  by  appellant  for  a  reversal  of  the 
judgment  below  is  in  permitting  appellee  to  introduce  evi- 
dence on  rebuttal  contradictory  of  his  evidence  in  chief,  and 
to  uhow  that  the  two  checks  marked  as  exhibits  "  A  "  and 
"  B  "  were  raceived  in  payment  of  the  March  statement  by 
Parker  or  Abeyta,  instead  of  the  bank. 

While  the  practice  complained  of  is  not  to  be  commended, 
yet  we  cannot  agree  with  counsel  for  appellant  that  the  court 
below  allowed  plaintiff  to  establish  his  case  in  chief  on  the 
rebutt^.  There  was  an  evident  mistake  on  the  part  of  Parker 
and  Wight  in  their  evidence  in  chief  as  to  the  time  the  March 
statement  was  paid,  and  especially  on  Wight's  part  as  to  its 
payment  directly  to  the  bank.  But  the  fact  conceded  by 
plaintiff  was  true,  to  wit,  that  all  lumber  delivered  before 
the  fii-st  of  April  had  been  paid  for,  and  to  allow  the  correc- 
tion of  their  evidence,  although  it  amounted  to  a  contradic- 
t»oa,  was  not  an  abuse  of  discretion  that,  regardless  of  the 
fact  that  in  so  doing  the  ti'Uth  was  arrived  at,  should  cause  a 
reversal  of  the  judgment,  if  on  the  facts  as  a  whole.  It  is 
found  to  be  correct. 

We  are  satisfied  that  the  contention  of  plaintiff  below  wi\s 
correct,  and  that  the  checks  of  June  27th  and  29th  were  given 
in  payment  of  the  March  statement.  lb  further  appeai-a  from 
the  deposit  slip  marked  "G,"  and  the  evidence  of  Wight, 
that  the  April  statement,  which  we  understand  to  be  a  stat«- 
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inent  of  lumber  delivered  in  Maroh,  amouBting  to  92,586.34, 
was  paid  even  later  than  the  March  statement,  to  wit,  on  the 
18th  of  July.  It  being  conceded  that  the  amount  of  lumber 
delivered  in  April  was  204,917  feet  at  $12.50  per  thousand ; 
that  delivered  in  June  and  July  to  be  67,000  feet  at  914.00 
per  thousand,  making  a  total  amount  due  therefor  of  98,499.46. 
It  is  clear  that  the  appellant  failed  to  show  payment  in  full, 
and  that  the  credits  he  is  entitled  to  hare  applied  on  account 
of  April,  June  and  July  deliveries  are  those  exclosiye  of  the 
checks  dated  June  27th  and  29th,  to  wit,  91,750  in  cash,  as 
shown  by  his  checks  and  the  admission  of  plaintiff,  and  9S00  for 
commissaries  furnished  appellee,  amounting  in  the  aggregate 
to  92,050,  which  leaves  a  balance  due  plaintiff  of  91.449.46, 
due  on  the  10th  day  of  October,  1888. 

The  Unding  of  the  court  below  that  the  defendant  was  in- 
debted to  plaintiff  in  this  sum  on  September  1,  1888,  and 
tlint  he  was  entitled  to  interest  on  the  same  at  the  rate  of  tea 
per  cent  per  annum  until  date  of  judgment,  is  erroseous  in 
two  particulars :  First,  because  the  last  payment  of  91,000 
was  not  mode  until  the  10th  of  October,  1888,  leaving  this 
balance  then  due ;  second,  because  the  claim  sued  cm  is  not 
one  that  falls  within  the  enumerated  cased  that,  l^  the  stat- 
ute then  in  force,  would  draw  interest.  The  judgment  will 
be  reversed  and  the  cause  remanded,  with  directions  to  the 
court  below  to  enter  judgment  for  91,449.46. 

Heverud, 


Phillippi,  Appellant,  v.  L&£T,  Appellsb. 

1.  Estoppel. 

Where  oa«  conveys  lands  with  warranty,  but  wlthont  title,  and  aAeT- 
wardB  acquires  one,  his  first  deed  works  an  SBtoppel,  and  passes  an 
estate  to  the  grantee  the  ijistant  the  grftntor  acquires  h[H  title.  But 
if,  after  having  made  a  conveyance  with  warranty  without  having 
title,  the  eEtat«  comes  to  him  ub  a  mere  conduit  in^passing  It  from 
its  owner  through  him  to  another  person,  It  does  not  inure  to  tlie 
benefit  of  his  original  grantee. 
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2.  Sakb. 

A  tnut  estate  does  not,  like  an  absolute  «stat«,  tanre  to  the  benefit  of 
Uie  efrftnt«e  of  the  trustee,  when  the  latter  made  the  ooavejance  In 
his  individual  capacity. 

3.  QuiSTUJO  TirLK~P08eB88IOM. 

FoMeBBion  In  the  pl^ntlff  is  neceasaiy  f  n  aa  action  to  quiet  title,  but  if 
tbe  poeoeaslon  exists.  It  Is  Immaterial  how  it  was  acquired.  A  pos- 
session obtained  by  trespass  is  inffioient  for  the  purposea  of  the 
action. 

4.  QuiBTure  TrTi:.B. 

Wben  the  plaintiff  is  the  legal  Mid  equitable  owner  of  the  land,  and  It 
is  neceBaaiy  to  resort  to  evidence  aliunde  the  record  to  explain  the 
true  nature  of  the  transacdon  through  which  the  defendant  seem- 
ingly cbtained  a  title  adverse  thereto,  he  is  entitled  to  have  the 
cl^m  of  the  defendant  adjudged  invalid,  and  any  cloud  cast  there- 
by upon  his  title  removed  by  a  proper  decree. 

Appeal  from  the  District  Court  of  Arapahoe  Count]/. 

The  pluntifF  below,  appellant  here,  alleges,  among  other 
things  in  her  complaint,  that  she  "  is  the  equitable  owner 
and  in  possession  "  of  a  certain  piece  of  land  situated  in  the 
noithwest  quarter  of  section  1,  township  4,  south  of  range 
64  west,  19.46  feet  wide  by  888.58  feet  in  length ;  that  de- 
fendant wrongfully  holds  the  legal  title  to  such  land  and 
iwserts  ownership  thereof;  prays  among  other  things  that 
defendant  be  decreed  to  convey  the  legal  title  to  her.  De- 
fendant denies  her  title  and  possession  ;  alleges  title  in  him- 
self, and  pi'ays  that  the  land  in  dispute  be  adjudged  his 
property,  etc.  The  facts,  as  admitted  in  the  pleadings  and 
sustained  by  the  evidence,  are  in  substance  as  follows : 

One  John  U.  Gabathuler  was  the  owner  in  fee  simple  of 
a  strip  of  land  lying  in  the  northwest  quarter  of  section  1, 
township  4,  south  of  range  64  west,  338.58  feet  wide  and 
2,332.42  feet  long.  On  the  13th  day  of  December,  A.  D.  1872, 
he  conveyed  by  warranty  deed  to  Alonzo  M.  Morrison  an 
acre  of  said  land  described  by  metes  and  bounds ;  thiit  after- 
wards, and  on  the  80th  day  of  June,  1878,  he  attempted  to 
convey,  by  warranty  deed,  to  one  Ananias  Henron  two  acres 
of  said  strip,  describing  the  same  by  metes  and  bounds ;  but 
by  mistake  the  land  described  in  the  latter  conveyance  lapped 
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on  the  soutb  end  of  the  acre  theretofore  conveyed  to  Morri- 
son 25.1  feet.  That  by  divers  and  sundry  other  conveyances 
he  conveyed  the  remainder  of  said  tract  of  land  to  other  par- 
ties, and  by  reason  of  incorrect  descriptions  in  the  deeds 
several  conflicts  occurred. 

Afterwards,  and  on  the  30th  day  of  June,  1885,  Ananias 
Hearon  executed  and  delivered  to  the  defendant,  John  E. 
Leet,  a  warranty  deed  describing  the  same  land  theretofore 
conveyed  to  him  by  Gabathuler.  That  be  (Leet)  shortly 
after  discovered  the  mistake  that  had  been  made  in  the  de- 
scription by  Gabathuler  to  Hearon,  his  grantor,  and  that  by 
such  mistake  he  bad  not  obtained  title  to  the  full  amount  of 
land  intended  to  be  conveyed  to  him,  and  learning  of  these 
other  conflicts  that  existed  ae  to  the  land  conveyed  to  other 
parties,  and  being  further  informed  of  the  fact  that  there 
was  sufEcient  land  in  the  strip  originally  belonging  to  Gab- 
athuler that,  with  corrected  descriptions,  would  give  each 
grantee  the  full  amount  of  land  that  he  claimed — tiiere  being 
certain  hiatuses  equaling  the  amount  of  the  laps — proposed 
to  Gabathuler  to  obtain  quitclaim  deeds  from  all  his  grantees 
reoonveying  to  him  the  legal  title,  so  that  he,  Gabathuler, 
might  then  execute  quitclaim  deeds  back  to  the  respectiTe 
parties,  with  correct  descriptions,  and  thus  avoid  the  con- 
flicts. That  in  pursuance  of  this  arrangement,  Alonzo  M. 
Morrison,  grantor  of  the  plaintiff,  upon  tlte  understanding 
that  all  the  other  parties  had  executed  reconveyances  to 
Gabathuler  in  pursuance  of  this  arrangement,  including  Leet 
among  the  number,  on  the  29th  day  of  September,  1885,  ex- 
ecuted his  quitclaim  deed,  thereby  reoonveying  the  legal 
title  to  the  land  ori^ally  conveyed  to  him  to  Gabathuler 
for  this  purpose. 

All  of  the  then  owners  of  the  balance  of  the  strip  of  laud 
except  the  defendant  Leet  likewise  executed  quitclaim  deeds 
to  Gabathuler ;  whereupon,  by  quitclaim  deeds  dated  Sep- 
tember 29,  1885,  Gabathuler  reconveyed  to  the  respective 
parties  the  same  amount  of  land  they  originally  held,  with 
corrected  descriptions  so  as  to  avoid  the  original  ooofliots. 
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The  quitclaim  deed  so  ezeoated  to  Alonzo  M.  Momaoti  de- 
scribed the  Bsme  land  originally  conveyed  to  him,  except  it 
omitted  a  strip  of  5.54  feet  in  width  off  the  south  end,  and 
added  a  atrip  of  5.64  feet  on  the  north  end  of  this  acre,  thus 
redacing  the  width  of  the  area  of  conflict  that  originally  ex- 
iated  between  the  land  held  by  him  and  Leet  to  19.46  feet. 

(>&bathuler  also  on  that  date  executed  a  quitclaim  deed 
to  Leet,  including  the  5.64  feet  thus  omitted  on  the  south 
end  of  Morrison's  land,  and  adding  a  strip  of  land  19.46  feet 
in  width  on  the  south  of  the  two  acres  conveyed  to  him  by 
Hearon. 

Afterwards,  and  on  the  22d  day  of  June,  A.  D.  1886, 
Alonzo  M.  Morrison  conveyed  by  warranty  deed  to  the  plain- 
tiff in  this  case  the  land  described  in  the  quitclaim  deed 
from  Gabathuler  to  him,  which  includes  the  strip  in  contro- 
versy. 

The  facts  that  are  disputed  are  as  to  the  part  that  the  de- 
fendant Leet  took  in  the  procurement  of  the  quitclaim  deeds 
aforesaid  to  Grabathuler,  and  as  to  his  agreement  to  reconvey 
by  quitclaim  deed  as  the  others  aid.  He  admits  tliat  he  fli'st 
proposed  the  plan  to  Gabathuler,  and  under  the  employment 
of  Gabathuler  interviewed  all  the  other  parties  and  urged 
tliem  to  enter  into  the  arrangement ;  but  claims  that  before 
the  matter  was  consummated,  and  when  he  learned  that 
the  changing  of  his  lines  would  throw  the  south  end  of  his 
land  into  what  was  supposed  to  be  a  prospective  street,  he 
declined  to  go  further  and  so  notified  Gabathuler,  but  be 
gave  no  notice  to  any  of  the  other  paitiea  that  he  had  aban- 
doned the  scheme.  The  evidence  on  the  part  of  plaintiff  is 
that  he  continued  to  act  in  the  matter  until  the  deeds  were 
executed  to  Gabathuler,  and  that  he  accepted  the  quitclaim 
deed  of  Gabathuler  to  himself  above  mentioned,  under  and 
in  purauance  of  this  mutual  arrangement. 

The  court  below  found  the  issues  in  favor  of  the  defend- 
ant, and  adjudged  him  to  be  the  equitable  owner  and  entitled 
to  the  possession  of  the  laud  under  and  by  virtue  of  section  201, 
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chapter  18  of  the  General  Statutes  of  Colorado,  which  pro- 
vides: 

*'  If  any  person  shall  sell  and  convey  to  another,  by  deed 
or  conveyance  purporting  to  convey  an  estate  in  fee  simple 
absolute,  aoy  tract  of  land  or  real  estate  lying  and  being  in 
this  state,  not  being  possessed  of  the  legal  estate  or  interest 
therein  at  tlie  time  of  the  sale  and  conveyance,  and  after  such 
sale  aod  conveyance,  the  vendor  shall  become  possessed  of, 
and  confirmed  in,  the  legal  estate  of  the  land  or  real  estate  so 
sold  and  conveyed,  it  shall  be  taken  and  held  to  be  in  trust, 
and  for  the  use  of  the  grantee  or  vendee,  and  the  conveyance 
aforesaid  shall  be  held  and  taken,  and  shall  be  as  valid  as  if 
the  grantor  or  vendor  had  the  legal  estate  or  interest  at  the 
time  of  said  sale  or  conveyance." 

To  reverse  this  decree  plaintiff  prosecutes  this  appeal. 

Mr.  B.  F.  Habrinotok,  for  appellant. 

Mr,  Robert  E.  Foot,  for  appellee. 

Mr.  Justice  Goddard  delivered  the  opinion  of  the  court. 

It  is  plainly  apparent  from  the  foregoing  statement  of 
facts  that  counsel  for  plaintiff  in  stating  her  cause  of  action 
was  under  a  misconception  of  the  nature  of  her  title  to  the 
property  in  controversy  and  hs  to  the  relntion  the  defendant 
bears  thereto ;  and  consequently  mistook  the  relief  to  which 
she  is  entitled.  The  allegation  that  she  was  but  "  the  equit- 
able owner,"  and  that  the  legal  title  to  the  property  was 
vested  in  defendant  Leet,  was  clearly  erroneous.  Yet,  notr 
withstanding  this,  sufficient  facts  are  stated  to  constitute  a 
cause  of  action  entitling  her  to  equitable  relief,  as  it  appears 
therefrom  that  plaintiff  is  the  owner  of  both  the  legal  and 
equitable  title  and  in  possession  of  the  property,  and  that  the 
transaction  complained  of  has  cast  a  cloud  upon  her  title. 

By  a  decided  preponderance  of  the  evidence  it  is  shown 
that  the  defendant  Leet  was  the  prime  mover  and  instra- 
mental  in  procuring  quitclaim  deeds   to  be  made  by  the 
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various  pai-ties  to  Gabathuler  for  the  purpose,  as  averred, 
Bolelj  to  correct  mistakes  in  former  descriptioas,  and  that 
through  his  induoement  Moniaon  executed  his  quitclaim 
deed  to  Crabathuler  for  that  purpose  only.  However,  we 
regard  it  as  immaterial  what  Leet's  action  was  in  the  matter, 
since  his  connection  with  the  transaction  is  material,  if  at  all, 
only  to  show  knowledge  on  his  part  (if  that  was  necessary) 
of  the  pur^mse  foi-  which  the  quitclaim  deed  by  Morrison 
was  executed. 

Plaintiffs  rights  are  in  no  way  dependent  upon  the  agree- 
ment alleged  to  have  been  made  with  Grabathuler,  or  upon 
what  he  did  in  carrying  it  out,  as  she  is  not  seeking  to  enforce 
a  performance  of  that  agreement  Hence  we  regard  as  of  no 
moment  the  contention  of  counsel  for  appellee  that  the  agree- 
ment, if  made,  was  verbal  and  within  the  statute  of  frauds. 
The  evidence  that  Leet  had  entered  into  such  an  agreement, 
and  that  plaintiff's  graator,  relying  thereon,  had  executed 
hia  quitclaim  deed,  was  oflEered  by  counsel  for  appellant  under 
the  mistaken  notion  that  the  title  reconveyed  by  Morrison  to 
Gabathuler  had  vested  in  Leet,  and  that  it  was  necessary  to 
show  such  fraud  on  his  part  as  would  estop  him  from  claim- 
ing  or  withholding  the  title  from  plaintiff.  But  we  regard 
this  evidence  of  fraud  as  immaterial,  as  it  is  not  necessary  to 
invoke  the  rule  of  estoppel,  because  the  reconveyance  to 
Ctabathuler  by  Morrison  did  not,  by  virtue  of  the  statute  re- 
lied on,  vest  in  him  either  the  legal  or  equitable  title  to  the 
premises. 

The  legal  and  equitable  title  being  in  Morrison  at  the  time 
he  executed  his  quitclaim  deed  of  the  29th  of  September, 
1886,  and  he  thereby  conveying  only  the  legal  title  to  Gaba- 
thuler, not  for  the  pui-pose  of  reinvesting  him  with  any  inter- 
est or  estate  in  the  property,  but  simply  for  the  purpose  above 
stated,  Grabathuler  became  a  mere  conduit  through  which 
such  title  passed,  and  in  bo  passing  it  could  in  no  sense  or 
manner  inure  to  the  benefit  of  Leet  by  reason  of  his  former 
conveyance. 

Our  statue  is  but  a  legislative  recognition  of  a  i-ule  of  oom- 
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mon  law  stated  in  Washburn  on  Real  Property,  vol.  3,  (4th 
ed-i)  page  118,  pai-agraph  50,  as  foUoH's : 

"  Where  one  conveys  lands  with  warranty,  but  without 
title,  and  afterwards  acquires  one,  his  first  deed  works  an  es- 
toppel, and  passes  an  estate  to  the  grantee  the  instant  the 
grantor  acquires  his  title." 

But  an  exception  to  this  rule  is  stated  in  paragraph  51,  as 
follows : 

*'  But  if,  after  having  made  a  conveyance  with  warranty 
without  having  title,  the  estate  comes  to  him  as  a  mere  con- 
duit in  passing  it  from  its  owner  through  him  to  another  per- 
son, it  does  not  inure  to  the  benefit  of  his  original  gmnt«e." 

And  as  announced  in  Sinclair  v.  Jackson,  8  Cowen,  544, 
"  A  conveyance  to  operate  as  an  estoppel,  it  is  necessary  that 
it  should  be  in  the  same  right  with  the  former  one.  To  es- 
top, a  conveyance  must  be  by  one  cluiming  under  and  in  right 
of  identically  the  same  power  and  the  same  estate  as  be  first 
conveyed." 

In  Kelly  v.  Jenneas,  50  Maine,  455,  it  was  held  that: 

"  A  trust  estate  does  not,  like  an  absolute  estate,  inure  to 
the  benefit  of  the  grantee  of  the  trustee,  when  the  latter 
made  the  conveyance  in  his  individual  capacity." 

It  is  unnecessary  to  multiply  authorities  on  a  proposition 
so  manifestly  just  and  equitable.  It  follows  that  the  only 
title  which  the  defendant  has  to  any  portion  of  the  land  com- 
prised in  the  original  conflict  is  to  that  portion  only  conveyed 
by  Gabathuler's  quitclaim  deed  to  him.  This  deed  includes 
only  the  5.64  foot  strip,  and  no  part  of  the  19.46  foot  strip 
involved  in  this  controversy.  The  legal  and  equitable  title 
to  the  latter  was  in  Alonzo  M.  Morrison,  and  was  by  him 
conveyed  to  piaintifE  by  his  deed  of  June  22d,  1886. 

It  is  further  urged  that  the  plaintiff  did  not  have  the  pos- 
session which  is  requisite  to  maintain  an  action  under  section 
255  of  the  Code  of  1887.  The  evidence  on  this  point  was 
that  the  land  was  open  prairie;  that  defendant,  in  the  sum- 
mer of  1885,  had  a  survey  made  of  the  tract  described  in  his 
conveyance  from  Hearon,  and  placed  stone  monuments  at  the 
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northenst  and  northwest  corners  of  the  ti-act  of  land  so  de- 
scribed, and  upon  the  hind  then  in  pOBsession  of  plaintiff's 
grantor.  That  before  commencing  this  action  plaintiff  had 
her  tract  of  land  surveyed  and  staked  and  erected  a  fence 
around  it.  Counsel  for  appellee  contends  that  plaintiff,  in 
fencing  the  land  theretofore  surveyed  and  marked  by  Leet, 
committed  a  trespass  and  took  the  actual  possesiiion  in  this 
manner  for  the  purpose  of  bringing  this  suit.  If  this  be  true 
it  is  immaterial.  A  possession  so  obtained  is  sufficient  for 
the  purposes  of  this  action.  The  Seorpion  S.  M.  Co.  v.  Mar- 
tano,  10  Nev.  370;  Reed  v.  Calderwood,  32  Cal.  109;  Oalder- 
wood  V.  Brookt,  45  Cal.  519;  Gage  v.  WilliamB,  119  111.  563. 

Furthermore,  her  possession  was  complete  without  these 
physical  acts  to  evidence  it.  The  law  presumes  the  true 
owner  to  be  in  possession  until  adverse  possession  is  shown 
to  begin.  The  acts  of  Leet  in  placing  the  monumente  as 
above  described  did  not  constitute  a  disseizin  of  plaintiff's 
grantor,  who  at  the  time,  as  owner  in  fee  simple,  was  in  pos- 
session; and  the  pLiintiff,  by  his  conveyance  to  her,  was 
placed  in  his  status,  and  at  the  time  of  the  commencement 
of  the  action  was  in  possession  of  the  land  and  entitled  in 
tliat  regard  to  maintain  the  action. 

The  court  below  clearly  erred  in  holding  that  the  plaintiffs 
possession  was  not  sufBcient  to  entitle  her  to  maintain  the 
action,  and  in  adjudging  defendant  Leet  to  be  the  equitable 
owner  of  the  laud  in  controversy  and  entitled  to  the  posses- 
sion thereof. 

It  appearing  beyond  dispute  that  the  plaintiff  is  the  legal 
and  equitable  owner  of  the  land,  and  it  being  necessary  to 
resort  to  evidence  aliunde  the  record  to  explain  the  true  na- 
ture of  the  transaction  thi'ough  which  defendant  Leet  seem- 
ingly obtained  a  title  adverse  thei-eto,  she  is  clearly  entitled 
to  have  the  claim  of  defendant  Leet  adjudged  invalid,  and 
any  cloud  oast  thereby  upon  her  title  removed  by  a  proper 
decree.  The  decree  of  the  court  below  is,  therefore,  reversed, 
with  direction  to  enter  a  decree  in  accordance  with  the  views 
herein  expressed. 

Reverted. 
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Hall,  Plaintepp  nr  Erroe,  v.  The  Pboplb,  Defend- 
ant IN  Errok. 

IiiPEACHma  EvinKNCK, 

In  a,  criminal  prosecDtioD,  it  is  not  oompetent  for  the  defensa  to  intrO' 

duce  evldeaoe  for  the  Bole  purpose  of  impeaching  the  credibility  ol 

&  penon  not  a  witneM  fOT  the  people. 

Srmr  to  the  Dittriot  Court  of  M  Pago  Oovmty. 

Mr.  J.  M.  Bbinson,  for  plaintiff  in  error. 

Mr.  Eugene  Engley,  sttoroey  general,  for  the  People. 

Indictment  and  conviction  for  an  assault  with  intent  to 
commit  the  ciime  of  rape.  The  defendant  brings  the  cause 
to  this  court  by  writ  of  error. 

Mb.  Justice  Elliott  delivered  the  opinion  of  the  court. 

Two  grounds  for  reversal  are  urged  in  this  court. 

1.  After  the  evidence  on  the  part  of  the  prosecution  had 
been  given,  Mr.  Stephenson  was  called  and  sworn  as  a  wit- 
ness in  behalf  of  defendant.  On  inquiry  he  testified  that  he 
was  the  father  of  the  little  girl  whom  defendant  was  accused 
of  having  assaulted  with  criminal  intent,  and  that  he  (the 
father)  made  the  criminal  complaint  iu  the  case.  An  anon- 
ymous letter  was  then  handed  to  the  witness,  and  he  was 
aeked  whether  be  had  sent  the  same  to  defendant.  He  re- 
plied that  he  had  not;  that  he  bad  never  written  and  had 
never  sent  any  such  letter.  The  letter  was  as  follows :  *'  Col- 
orado Springs.  Mr.  Hall:  If  you  think  your  freedom  is 
worth  five  hundred  dollars,  you  know  where  to  come  or  send 
your  friends."  Counsel  for  defendant  offered  to  prove  that 
the  letter  was  in  the  handwriting  of  the  witness  Stephenson. 
The  refusal  of  the  trial  court  to  admit  such  proof  is  com- 


n,g,t,7rJM,GOOglC 


1893.]  MoEA  V.  Thb  People.  265 

plained  of.  The  refusal  was  not  error.  The  only  effect  of 
the  proof  would  have  been  to  discredit  the  character  of  the 
fiither  by  showing  that  he  was  wlUing  to  compromise  for 
money  the  alleged  criminal  assanlt  upon  the  person  of  his 
infant  daughter.  The  admission  of  such  evidence  would 
have  introduced  a  purely  collateral  issue.  This  was  a  peo- 
ple's case, — a  criminal  prosecution.  The  father  was  not  a 
party,  nor  had  he  testified  ae  a  witness  against  defendant. 
The  criminal  complaint  made  as  a  basis  for  defendant's  arrest 
and  preliminary  -examination,  was  not  evidence  on  the  trial 
before  the  jury,  nor  did  it  appear  that  the  father  had  con- 
trolled or  influenced  any  evidence  given  in  the  case.  Not 
being  a  party,  the  father's  declarations  were  not  substandve 
evidence ;  and,  not  being  a  witness  for  the  people,  it  was  not 
competent  for  the  defense  to  introduce  evidence  for  the  sole 
purpose  of  impeaching  his  credibility. 

2.  Upon  careful  examination  we  are  not  able  to  aay  that 
the  verdict  is  unsupported  by  the  evidence.  The  jury,  upon 
competent  evidence  given  by  several  witnesses  in  open  court, 
found  defendant  guilty,  and  the  trial  court  confirmed  the 
finding.  Under  such  circumstances,  no  substantial  error 
appearing  in  the  record,  it  is  not  the  province  of  the  appellate 
court  to  disturb  the  verdict.  The  judgment  is  accordingly 
affirmed. 

Affirmtd. 


Mora,  Plaintipf  im  Ekbob,  v.  Thb  People,  Detekdaite 
IN  Error. 

1.  Cbtkixai.  Law — ComBBBioire. 

A  oonfeialon  la  an  ndrntwion  or  deolaratloD  made  bj  a  partj  who  boa 
committed  a  crime  or  misdemaanor  of  his  a^ncy  or  partdcipatioD 
therein,  and  ta  goneiallf  restricted  to  ackuovrledgmeutB  of  guilt. 

2.  SAia. 

A  dedaratioii  made  bj  one  aocused  of  a  crime,  denying  any  orimlon) 
Mit  amd  explaining  inapiclona  olreamBtauoea  for  his  own  advantage, 
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is  not »  coDfesaion,  ftnd  doei  not  fall  wltbln  the  rule  that  coofeMtona 
must  be  voluntary  to  be  admluibla  in  evidence. 

it.  DBOLJutATioHB,  wBRir  Ai>HieeiB):.B. 

Evidence  of  falsehood  on  the  part  of  the  accused  in  giving  an  account 
of  himeelf,  or  of  the  tranaacUon  and  hla  relation  to  it,  la  competent 
as  aSording  a  legitimate  presumpUon  of  guilt.  For  this  purpose 
the  prosecution  may  prove  auob  declaratlonH,  and  then  prove  their 
falaitf. 

4.   BtINU    DECLABATIOira. 

A  dying  declaration  ie  only  admisBlble  where  the  death  of  the  declarant 
Is  the  subject  of  the  charge  of  homicide  on  trial,  and  the  cirenm- 
stances  of  the  death  are  the  subject  of  the  declaration. 

-~>.  Appellate  Pbactice. 

Evidence  whlcli  vas  admitted  at  the  trial  withoat  objection  cannot  be 
objected  to  for  the  first  time  In  this  court. 

6.  Ebrob,  when  cubed. 

Willie  the  action  of  the  court  below  In  directing  the  jury  to  separate 
from  their  verdict  a  recommendation  for  mercy  was  objectionable 
in  that  It  was  misleading,  the  error  was  cured  by  an  instruction, 
given  while  the  verdict  waa  yet  under  control  of  the  jury,  to  the 
effect  that  the  punishment  for  murder  ol  the  flrst  degree  was  abso- 
lutely fixed  by  law. 

7.  Saub — Statutoht  Conbtruction. 

The  week  of  time  wlilch  is  required  by  statute  to  be  appointed  and 
designated  In  capital  cases  within  which  the  senteace  must  be  exe- 
cuted, is  a  period  uf  time  extending  from  12  midnight  Saturday 
until  12  midnight  the  following  Saturday,  but  an  error  in  the  desig- 
nation of  the  week  is  rendered  immaterial  when  the  execution  la 
stayed  by  tUts  court  pending  review. 

8.  JuRienicTtoN  of  Supbemx  Court  im  Capital  Cabbs. 

Tlie  court  has  authority  to  fix  the  date  of  execution  In  cases  of  affirm- 
ance, where  the  execution  has  been  stayed  upon  writ  of  error  or 
•uperaedeoa.  * 

Error  to  the  Diitrict  Court  of  Park  Count;/. 

Plaintifp  in  error  was  convicted  of  murder  of  the  firat  de- 
gi'pe,  and  sentenced  accordingly. 

He  ia  chfti'ged  in  the  first  and  second  counts  of  the  indict- 
ment with  the  murder  of  Andrew  Peterson,  and  in  the  third 
with  the  muider  of  NeU  O.  Andei-son,  and  was  found  guilty 
upon  both  the  first  and  third  counts. 

Mr.  V.  G.  HoLLTDAY,  for  plaintiff  in  error.  Messis.  ROB- 
UiSON  &  hovB,  amici  curite. 


jM,Googlc 


18D3.]  Mora  v.  The  Peoplb.  257 

Mr.  EuuBNB  Enqlet,  attorney  general,  and  Mr.  C.  A. 
Wnim,  for  the  People. 

Chief  Jusiiob  Haiti  delivered  the  opinion  of  the  court. 

It  appears  from  the  evidence  that  Anderson  and  Petei'son 
were  partners  in  business  and  warm  personal  friends.  Their 
occupation  was  that  of  commoa  laborere,  and  as  such  they 
bad  found  employment  in  various  grading,  mining  and  other 
campa  in  this  state,  for  several  years  immediately  prior  to 
their  death,  which  occurred  on  or  about  the  9th  day  of  July, 
1891. 

At  the  time  they  were  passing  through  Park  couuty  on 
foot,  in  search  of  work,  and  were  last  seen  by  any  witness 
produced  at  the  trial  at  about  nine  o'clock  on  the  morning  of 
Thuisday,  July  9, 1891,  at  Como.  Two  dajrs  thei'eafter  their 
dead  bodies  were  found  about  seven  miles  from  that  town 
near  the  Red  Hill  stage  road. 

Petei'son's  body  was  found  first.  He  had  been  killed  upon 
the  highway  and  his  body  dragged  into  the  timber  about 
seventy-five  or  one  hundred  yai-ds  from  the  I'oad.  The  next 
day  Anderson's  body  was  found  about  eight  or  ten  yards 
from  the  road.  Both  bodies  at  the  time  of  discovery  were 
hidden  from  view  from  the  road.  It  was  shown  by  expert 
testimony  that  death  in  each  instance  was  produced  by  pistol 
shot  wounds,  which  were  necessarily  almost  immediately  fatal. 

The  murder  was  for  some  ten  days  shrouded  in  mjrstery. 
The  first  clue  to  the  perpetrators  was  found  by  a  ranchman 
who  happened  to  be  passing.  His  attention  was  attracted  to 
a  roll  of  blankets  in  a  secluded  place,  near  the  scene  of  the 
homicide.  Further  investigation  revealed,  iu  addition  to  these 
blankets,  two  pairs  of  overalLs,  a  pair  of  trousei-s  and  some 
other  articles.  The  trousers  were  of  a  peculiar  pattern  some- 
times worn  by  Mexicans,  but  not  by  others.  The  overalls 
bore  the  evidence  of  hiiving  been  used  in  sheep  shearing. 
Further  investigation  led  the  officers  to  suspect  the  defend- 
ant Mora,  and  one  Candido  Costilla,  as  the  perpetrators  of 
Vol.  XIX— 17 
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the  crime.  Theae  men  were  ti-aced  to  Huerfano  coanty  and 
the  arrest  of  Mora  eEEected.  Costilla  was  killed  while  resiBt- 
ing  arrest. 

At  the  trial  in  the  district  court,  the  state,  after  proving 
the  corpui  delicti,  introduced  proof  of  the  following,  among 
other  factj}  tending  to  show  that  Mora  participated  in  the 
homicide.  It  was  shown  that  plaintiff  in  en-or,  Mora  and 
Candido  Costilla  were  also  partners  and  friends ;  that  in  the 
month  of  June,  1891,  tbej  were  together  in  the  northern  part 
of  the  state,  shearing  sheep  when  such  work  was  to  be  had, 
and  also  gambling  at  odd  times.  Early  in  the  month  of  July 
they  left  the  neighborhood  of  the  town  of  Byers  in  Arapahoe 
county,  and  started  in  a  southerly  direction.  They  made 
this  trip  upon  boiBeback.  A  few  days  after  starting  they  were 
seen  at  Castle  Rock  in  Douglas  county,  and  at  other  places 
at  different  periods  within  the  next  few  days,  at  points  be- 
tween Castle  Rock  and  Park  coun^.  Upon  this  trip  Mora 
carried  a  silver  mounted  pistol  with  a  white  handle.  It  was 
a  forty-one  caliber.  Costilla  had  a  Colt's  revolver.  Although 
the  caliber  of  this  pistol  was  forty-five,  either  forty-four  or 
forty-fi>'e  cartridges  could  be  used  in  firing  it.  On  Thureday 
morning,  July  dth,  between  the  hours  of  ten  and  eleven 
o'clock,  Moi-a  and  Costilla  called  at  the  store  of  Samuel  Cohen 
in  the  town  of  Fairplay.  Mora  did  the  talking.  He  asked 
for  cartridges  for  a  forty-four  or  forty-five  Colt's  revolver. 
Mr.  Cohen  did  not  have  either  of  these  sizes  and  Mora  pur- 
chased a  box  of  forty-one  caliber  Colt's  cartridges.  The 
money  was  furnished  by  Costilla.  He  banded  it  to  Mora 
and  he  in  turn  handed  it  to  Mr.  Cohen.  With  these  cart- 
ridges the  plaintiff  in  error.  Mora,  loaded  his  pistol  befoi-e 
leaving  the  store.  After  this  was  done  they  both  went  out, 
got  on  their  horses  and  went  off.  At  about  the  same  time 
that  Mora  and  Costilla  were  at  this  store,  Anderson  and  Pe- 
terson were  shoivn  to  have  been  at  the  store  of  Mr.  Pike  in 
Como,  Como  being  about  ten  miles  distant  from  Fairplay. 
The  witnesses  for  the  prosecution  describe  in  detail  the  dress 
of  Andersan  and  Peterson  at  this  time.     Upon  the  person  of 


jM,Googlc 


1898.]  Mora  t.  The  People.  259 

Anderson  was  a  silver  watch  with  a  pecaliar  buckskin  string 
about  oiie  half  or  three  quarters  of  an  inch  wide,  tied  to  the 
buttonhole. 

The  uncontradicted  evidence  of  the  state  shows  that  An- 
derson's death  was  caused  by  a  forty-one  caliber  bullet  and 
Peterson's  by  a  forty-four  caliber  bullet,  such  as  was  carried 
by  Mora  and  Costilla,  respectively;  that  the  overalls  and 
bUnkets  found  near  the  place  of  the  killing  belonged  in  part 
to  Mora  and  in  part  to  Costilla.  In  addition  to  this  it  was 
shown  that  the  silver  watch  with  the  buckskin  string  worn 
hy  Anderson  immediately  prior  to  hid  death  was  traced  into 
the  possession  of  Mora  shortly  after  the  homicide,  at  which 
time  be  exhibited  it  to  a  ranchman  living  in  the  vicinity,  for 
tin  purpose  of  having  it  set.  Various  articles  of  clothing 
that  were  identified  as  the  property  of  Anderson  and  Peter- 
son were  shown  to  have  been  in  possession  of  Mora  and  Coir 
tilla  shortly  after  the  homicide,  and  some  blankets  found  in 
possession  of  Mora  and  Costilla  were  identified  as  those  car- 
ried by  Anderson  and  Peterson  shortly  prior  to  the  homicide. 

It  was  farther  shown  that  both  Peterson  and  Anderson 
when  last  seen  were  strong,  powerful  men,  in  the  very  prime 
of  life  and  in  the  full  enjoyment  of  vigorous  health.  The 
weigbt  of  Peterson,  who  was  the  larger  of  the  two,  was  esti- 
mated by  witnesses  for  the  State  at  from  170  to  186  pounds, 
and  in  the  opinion  of  these  witnesses,  the  body  could  not 
have  been  dr^ged  from  the  road  to  the  place  where  found 
hy  one  person.  The  trail  for  a  part  of  this  distance  was  up 
quite  a  steep  incline,  and  here  the  tracks  of  two  men  were 
distinctly  visible,  the  tracks  indicating  that  the  men  were 
engaged  in  drawing  a  heavy  body.  It  was  also  shown  that 
Costilla's  face  just  before  the  killing  was  covered  with  a 
heavy  growth  of  beard,  and  that  he  was  cleanly  shaven  im- 
mediately thereafter,  rendering  identification  difficult. 

Mora,  when  seen  the  day  after  the  homicide,  was  wearing 
a  pur  of  overalls  much  too  long  and  too  large  for  him.  These, 
or  a  similar  pair,  he  had  on  at  the  time  of  his  arrest.  After 
arrest  he  was  taken  to  Fairplay,  in  chnige  of  an  officer.     Be- 
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ing  obliged  to  cbaage  care  at  Puebln  on  this  trip,  Mora  was 
taken  off  the  ti-ain  from  the  south  and  pliiced  in  the  Pueblo 
jail,  awaiting  the  west-bound  train.  During  this  interval  be 
took  off  these  overalls  and  secreted  or  desti-oyed  them,  leaving 
his  person  exposed  so  that  the  officer  had  to  procure  another 
pair  to  enable  him  to  complete  the  journey. 

When  Mom  was  first  arrested  he  denied  knowing  anything 
about  the  homicide,  and  that  he  wna  ever  in  Park  county. 
Afterwards,  from  time  to  time,  as  he  was  confrontod  by  evi- 
dences tending  to  show  his  participation  in  t-he  crime,  be 
undertook  to  explain  away  the  unfavorable  circumstances. 
This  he  did  upon  several  occasions,  the  last  being  at  the  time 
of  his  preliminary  examination  before  a  justice  of  the  peace 
in  Park  county.  At  this  examination  he  was  acting  under 
the  advice  and  direction  of  counsel.  He  went  upon  the  wit- 
ness stand  voluntarily  and  repeated  the  statements  which  he 
had  previously  made,  going  into  details  for  the  purpose  of 
explaining  the  incnminating  cii'OumstanceB  brought  out  by 
the  witnesses  for  the  State. 

At  the  trial  in  the  district  court  the  accused  did  not  go 
upon  the  witness  stand,  but  the  State,  as  part  of  its  case 
against  him,  was  allowed  to  inti-oduce,  over  the  objections  of 
defendant,  these  various  statements  theretofore  made  by  him, 
and  afterwards  introduced  evidence  tending  to  prove  their 
falsity.  The  objection  urged  to  the  admissibility  of  these 
statements  is  that  they  were  confessions  induced  by  some 
hope  or  promise  of  a  benefit,  and  thei'efore  not  voluntary. 
While  we  think  the  preponderance  of  the  evidence  tends  to 
show  that  these  statements  were  freely  and  voluntarily  made, 
yet  their  admissibility  in  evidence  does  not  depend  upou 
such  fact. 

An  exnmination  of  these  statements  discloses  that  instead 
of  bei  ng  a  confession  of  guilt  of  the  crime  charged,  on  the  part 
of  Mora,  they  ai-e  explanations  of  the  incriminating  cii'cum- 
stances  brought  against  him,  evidently  intended  to  show  hia 
innocence  of  any  crime.  The  gist  of  these  statements  is  aa 
follows : 
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That  he  wtis  a  resident  of  Huerfano  county,  Colomdn,  and 
nineteen  yeara  of  age  at  the  time  of  the  preliminary  examina- 
tion ;  that  in  June,  1891,  he  stai-ted  out  with  ten  companion.^ 
for  the  purpose  of  shearing  sheep ;  that  he  had  seen  Costilla 
ill  Huerfano  county  previous  to  this  trip  but  had  no  acquaint- 
ance with  him ;  that  afterwards  they  sheared  sheep  together 
in  the  vicinity  of  Byers;  from  Byers  they  went  souUi  to 
DougUs  in  El  Paao  county,  to  get  worli:.  Mora  said  he  de- 
sired to  go  back  home,  but  that  Costilla  prevented  him  from 
going  and  told  him  that  he  knew  of  a  place  where  they  could 
get  work.  They  were  at  Castle  Rock  on  the  4th  of  July ; 
ou  the  5th  at  Monument ;  on  the  6th  at  Woodland  Park,  and 
stayed  there  that  night ;  and  at  Dudley's  ou  the  7th  ;  on  the 
Sth  slept  at  Ohalmer's  ranch,  then  came  to  Fairplay ;  had  a 
forty-one  caliber  pistol  on  the  trip,  and  Costilla  had  a  foi'ty- 
five ;  that  he  did  not  wish  cartridges  for  his  pistol,  but  that 
Costilla  ui^ed  him  to  buy  some ;  that  at  that  time  he  had 
ascertiuned  that  Costilla  was  a  bad  man  and  was  afraid  of 
him ;  that  Costilla  gave  him  the  forty-one  oai-tnidges  for  his 
(Mora's)  pistol,  but  that  he  was  without  expenence  in  shoot- 
ing, although  he  had  practiced  some  when  a  boy  ten  yeare  of 
age,  but  never  allowed  himself  to  shoot  after  he  was  eleven 
yean  of  age ;  that  he  wanted  to  get  away  from  Costilla  but 
he  was  compelled  to  stay  with  him. 

Mora  fui-ther  testified  in  substance,  as  follows :  "  After 
buying  the  cartridges  at  Fairplay  we  camped  at  a  'dry  camp ' 
about  three  or  four  miles  from  town.  In  the  afternoon  Cos- 
tilla went  away  and  left  me  at  camp.  I  can  go  and  point  out 
this  place.  He  took  my  revolver  with  him.  I  was  alone 
without  any  revolver  fi-om  three  to  dark.  I  dared  not  leave 
for  fear  he  would  kill  me.  Costilla  brought  back  with  him 
these  overalls  and  blankets.  He  made  me  put  on  a  pair  of 
the  overalls.  I  did  not  want  to  do  it  but  was  afi«id  of  him. 
Afterwards  Costilla  went  up  in  the  mountains  to  a  cabin  and 
shaved  off  his  whiskei'S.  He  hail  the  silver  plated  watch  with 
the  buckskin  string;  it  would  not  run  and  he  made  me  take 
it  for  the  purpose  of  having  it  examined  and  set  by  some  one. 
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I  had  nothing  to  do  with  the  killing  and  knew  notbing  about 
it  until  told  by  the  ofEcers  in  Huerfano  county." 

From  the  foregoing  it  will  lie  seen  that  the  deolamtions 
objected  to  are  in  no  sense  a  confedi&iou.  On  the  contrary, 
they  are  a  denial  of  guilt  and  of  all  knowledge  of  the  oriine. 

A  confession  is  an  adiuissiou  or  declaration  made  by  a  party 
who  has  committed  a  crime  or  miBdemeanor  of  liis  agency  or 
participation  therein,  and  is  generally  restricted  to  acknowl- 
edgments of  guilt  1  Greenleaf  on  Evidence,  sec.  170 ;  Am. 
&,  Eng.  Enc.  of  Law,  vol.  8,  489 ;  People  v.  PaHon,  49  C«l. 
632 ;  PeopU  v.  Velarde,  59  Cal.  457 ;  People  v.  Leltog,  65 
Cal.  613  ;  State  v.  Med,  53  Iowa,  69  j  State  v.  Carr,  53  Vt.  87. 

Abbott  in  his  work  entitled  Criminal  Ti-ial  Brief,  sec.  481, 
saya,  *'  A  declaration  made  by  one  accused  of  a  crime,  deny- 
ing any  criminal  act  and  explaining  suspicious  circunistanceB 
for  his  own  advantage,  is  not  a  confession,  and  does  not  come 
withio  the  rule  that  confessions  must  be  voluntary  to  be  ad- 
missible." Again,  at  sec.  613,  the  author  says,  "  Evidence 
of  falsehood  on  the  part  of  the  accused  in  giving  an  account 
of  himself,  or  of  the  transaction  or  his  relation  to  it,  is  com- 
petent as  affording  a  legitimate  presumption  of  guilt.  For 
this  purpose  the  prosecution  may  prove  such  declarationfl  of 
the  accused,  and  then  prove  their  falsity." 

It  is  evident  that  the  assignment  of  error  based  upon  the 
admission  of  thi»  evidence  is  not  well  taken. 

The  defense  offered  to  introduce  a  declaration  claimed  to 
have  been  made  by  Costilla  shortly  before  his  death.  The 
State  objected  to  this  evidence  and  it  was  excluded  by  the 
court.  The  nature  of  the  alleged  statement  is  not  disclosed. 
This  is  not  material,  as  tlie  evidence  was  not  admissiUe  for 
any  purpose.  It  is  ret  inter  alios  acta,  and  could  not  have 
been  introduced  by  the  State  if  against  the  accused ;  neither 
was  it  competent  for  the  defendant,  if  it  tended  to  exonerate 
him.  Upon  what  ground  it  was  claimed  to  be  competent  we 
^re  not  advised.  Presumably  as  a  dying  declaration.  A  dy- 
ing declaration  is  only  admissible  where  the  death  of  the 
declarant  is  the  subject  of  the  chaise  of  homicide  on  trial, 
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and  the  ciicumatanoes  of  the  death  are  the  subject  of  the 
declaration. 

The  next  assignment  of  error  relates  to  the  admission  of 
evidence  to  the  effect  tlmt  Mora  refused  to  point  out  to  the 
officers  the  camp  at  which  he  atayed  at  the  time  when  Cos- 
tilla went  away,  supposed  to  be  at  the  time  of  the  killing. 

The  evidence  with  reference  to  the  refusal  of  Mora  to  go 
with  the  officers  and  point  out  the  dry  camp  described  by 
him,  at  which  he  alleged  he  sojourned  during  the  absence  of 
Costilla  on  the  afternoon  of  the  murder,  seems  to  have  been 
admitted,  not  only  without  objection,  but  at  the  wish  of  both 
the  State  and  the  accused.  The  evident  purpose  of  the  State 
in  offering  such  evidence  was  to  create  the  inference  in  the 
minds  of  the  jury  that  such  a  camping  place  was  entirely 
mythical.  On  the  other  hand,  counsel  for  the  accused,  by 
showing  Mora's  willingness  to  go  at  any  time  when  his  coun* 
sel  would  accompany  him,  and  then  showing  that  bis  counsel 
refused  to  go,  hoped  to  establish  tJie  presumption  that  Mora's 
statements  were  true  in  reference  to  such  a  camp  and  the 
occurrences  detailed  in  connection  therewith,  tending  to  ez- 
onemte  him  from  any  connection  with  the  murder. 

Whether  this  matter  should  have  been  inquired  into  is  not 
now  for  this  court  to  determine.  The  defendant  was  de- 
fended at  the  trial  by  able  counsel,  who  invited  and  encour- 
aged this  inquiry.  They  did  not  ask  that  it  be  excluded 
then,  and  cannot  be  heard  to'  object  to  it  for  the  first  time  in 
this  court. 

The  next  assignment  brings  up  for  review  the  form  of  the 
verdict  and  pi'oceedings  at  the  time  of  i-eceiving  the  same. 
The  first  verdict  returned  by  the  jury  is  as  follows : — "  We, 
the  jury,  find  the  defendant  guilty  of  murder  in  the  first  de- 
gree MS  charged  in  the  first  and  third  counts  of  the  indict- 
ment herein.  We,  the  jury,  recommend  the  defendant  to 
the  mercy  of  the  court."  Upon  the  attention  of  the  court 
being  called  to  the  recommendation  to  mercy,  the  jury  were 
directed  to  separate  the  finding  and  the  recommendation. 
Thereupon  the  jury  retired  to  their  room  and  thereafter  re- 
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tamed  to  the  court  a  vei-diot  In  accordance  with  the  court's 
instructions.  Thereupon  counsel  for  defendant  asked  that 
the  juiy  be  polled,  and  that  they  be  &nt  instructed  by  the 
court  that  no  discretion  existed  in  the  court  in  regard  to  the 
penalty  or  sentence  to  be  pronounced  upon  the  verdict  as  it 
then  read ;  the  penalty  being  absolutely  fixed  by  law.  There- 
upon the  court  instructed  the  jury  in  wiiting  as  follows : — 
"  The  penalty  for  murder  of  the  firat  degree  is  absolutely 
fixed  by  the  statute  and  cannot  be  varied  or  changed  by  the 
court."  After  this  instruction  had  been  given,  the  jury  was 
polled  at  the  request  of  defendant's  counsel,  aud  each  juror 
answered  that  the  verdict  returned  was  and  is  his  verdict. 

In  cases  of  this  character  in  this  state,  jurois  have  nothing 
whatever  to  do  with  fixing  the  punishment.  In  this  instance 
the  punishment  for  the  offense  is  fixed  absolutely  by  the 
statute  and  it  was  only  for  the  jury  to  ascertain  under  the 
evidence  whether  or  not  defendant  was  guilty  of  the  crime 
charged.  The  record  ditclotei  that  the  verdict  of  gidlty  was 
fovnd  before  anything  tuas  said  by  the  court  with  reference  to 
the  penalty.  The  action  of  the  court  in  directing  the  jury  to 
separate  from  their  verdict  the  recommendation  for  mercy 
was  objectionable  in  that  it  was  misleading,  but  this  objection 
was  afterwards  cured  by  the  instruction  given  to  the  effect 
that  the  punishment  was  absolutely  fixed  by  law  for  murder 
of  the  first  degree.  This  was  given  while  the  verdict  was 
yet  under  the  control  of  the  jury;  subsequently  the  jury 
were  polled,  and  with  this  information  each  returned  an  af- 
firmative answer  to  the  question  "  was  this  and  is  this  now 
your  verdict?  " 

The  court  in  fixing  the  week  for  the  execution  overlooked 
the  fact  that  a  calendar  week  should  have  been  designated, 
i.  e.,  a  period  of  time  extending  from  12  o'clock  midnight 
Saturday  until  12  o'clock  midnight  the  following  Saturday. 
In  re  Tyson,  13  Colo.  482.  The  defendant  was  reprieved 
by  the  governor  before  the  week  designated  commenced  to 
run,  and  the  execution  was  thereafter  stayed  by  this  court 
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pending  this  review,  ooiisequently  the  date  fixed  by  the  trial 
court  is  no  longer  material. 

In  this  atate  there  is  direct  statutory  authority  given  this 
court  to  fix  the  date  of  execution  in  case  of  alQrmance  where 
the  execution  has  been  stayed  upon  a  writ  of  errof  or  guper- 
ledeas.  It  is  now  urged  that,  as  the  judgment  of  the  district 
court  cannot  be  affirmed  as  to  the  time  of  execution,  the 
prisoner  must  be  dischai^ed  or  remanded  for  a  new  trial. 

This  would  be  to  render  the  statute  meaningless.  In  no 
case  does  this  court  affirm  the  sentence  as  to  the  time  of 
execution,  as  such  time  necessaiily  elapses  before  the  ca.se 
reaches  a  determination  in  this  court.  To  give  this  statute 
aiiy  force  or  effect  whatever,  we  must  uphold  the  power  of 
this  court  to  now  fix  the  week  for  the  execution.  Mi)reover, 
tliera  is  authoi'ity  in  support  of  this  right  in  the  absence  of 
any  statute  expressly  conferring  the  power.  Wharton's 
Crim.  PI.  &  Pr.,  9th  ed.,sec.  927;  Dantds  v.  Commonwealtlt, 
7  Pa.  St.  371 ;  Beale  v.  Commonwealth,  25  Pa.  St.  11. 

The  ai^ument  based  upon  the  youth  of  the  prisoner  at  the 
time  of  the  murder,  and  the  power  and  influence  wielded 
over  iiitii  by  his  older  companion,  may  properly  be  addressed 
to  the  executive.  It  can  have  no  weight  upon  this  review. 
The  trial  appears  to  have  been  fairly  conducted  in  the  court 
below.  The  prisoner  was  defended  by  able  counsel.  He 
was  found  guilty  by  an  impai'tial  juiy,  and  no  reason  appears 
why  this  court  should  interfere  to  prevent  the  sentence  of 
the  law  fi-om  being  inflicted  in  his  case.  An  order  will 
therefore  be  entered  of  record  designating  the  calendar  week 
commencing  January  7,  1894,  as  the  week  for  carrying  the 
judgmeDt  of  the  district  court  into  effect. 

Affirmed, 
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Kimball  v.  Lyon.  [Sept  T., 


Kimball  bt  al.,  Appellants,  v.  Lyon,  Appellbb. 


1.  FitmaiGB  BY  E 

Where  a  cauBe  is  tried  before  a  referee  having  authority  to  hear  and  de- 
cide tlie  whole  iseue,  his  findings  of  fact  nponorai  and documeata- 
ly  evldeDce  ure  entitled  to  tlie  anme  coDHlderatlon  aa  the  verdict  of 
a  J1117,  or  the  findings  of  the  court  baaed  upon  like  evidence  pro- 
duced in  open  court 

2.  O11JICCT10NB  TO  Plbadinos. 

The  practice  of  stating  causes  of  action  In  general  terms,  like  the  oom- 
mon  counts,  Is  not  favored  by  the  code  ;  bnt  objections  to  sacb 
mode  .of  pleading  should  be  taken,  it  at  all,  by  special  demurrer  oi 
motion;  tliey  will  not  be  enteibdned  when  raised  for  the  first  time 
on  appeal  or  error. 

3.  Attachhbnt  fob  Dbbt  mot  due. 

Under  oerti^n  circumstances  a  writ  of  attachment  may  isave  upon  a 
debt  or  liability  not  due  as  well  as  upon  cl^ms  that  are  due  ;  bat 
where  ueltlier  the  complaint  uor  the  affidavit  of  attachment  states 
that  the  action  includes  a  ol^m  not  due,  the  recovery  may  properly 
be  restilcted  to  such  claims  as  are  due. 

Appeal  from  the  BUtrict  Court  of  Arapahoe  Countjf. 

Actios  for  stone  aod  rock  sold  and  delivered,  and  for  woi'k 
and  labor  done.  Findingu  and  judgment  for  plaintiff.  De- 
fendants appeal.     Plaintiff  also  aasigua  cross-errora. 

Mesai's.  Carpbnteb  and  McBibd,  for  appellants. 

Mr.  Willis  Stidgbk  and  Mr.  N.  M.  Laws,  for  appellee. 

Mr.  Justice  Elliott  delivei-ed  the  opinion  of  the  court. 

1.  The  trial  of  the  issues  in  this  action  required  the  exam- 
ination of  long  accounts.  The  cause  was  accordingly  referred 
to  Williain  H-  Bryant,  Esq.,  an  attorney  of  the  court,  "to 
tiike  testimony  herein  and  report  the  same,  together  with  his 
findings  of  fact  and  conclusions  of  law  therebn."  This  was 
equivalent  to  a  reference,  with  diiectious  to  the  referee  to 
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bear  and  decide  the  whole  issue.  Code,  chap.  16,  §§  204, 
209,  212. 

The  cause  was  tiied  upon  the  testimony  of  witnesses  ex- 
amined orally  before  the  referee,  as  well  as  ujion  books  of 
account  and  othei'  documentary  evidence.  The  referee  hav- 
ing henrd  and  observed  the  witnesses,  and  having  authority 
to  decide  the  whole  issue,  his  findings  of  fact  are  entitled  to 
the  same  (uusideiBtion  as  the  verdict  of  a  jury  or  the  find- 
ings of  the  court  based  upon  oral  and  written  evidence  pro- 
duced in  open  court. 

In  certain  cases  where  the  trial  court  has  rendered  its  de- 
cree upon  the  report  of  a  master  or  referee,  this  court  has 
held  that  it  must,  upon  ap[>eal,  examine  and  weigh  all  the 
evidence  for  the  purpose  of  determining  the  issues  of  fact  as 
well  «8  the  law  and  equity  of  the  case,  according  to  ita  own 
judgment.  But  an  examination  of  the  record  discloses  that 
those  cases  stand  upon  a  different  footing  from  the  pi-esent 
case,  and  that  they  are  not  in  conflict  with  the  views  ex- 
pressed in  this  opinion.  For  example  :  The  case  of  Jackson 
V.  Allen,  4  Colo.  268,  was  commenced  and  tried  under  the 
old  equity  practice,  the  testimony  being  taken  and  reported 
by  a  master,  without  any  findings  or  conclusions  whatever. 
In  Miller  v.  Taylor,  6  Colo.  41,  and  also  in  SUber  v.  Frink, 
7  Colo.  148,  the  referee  was  dii-eoted  to  take  and  report  the 
testimony,  but  no  findings  or  conclusions,  either  of  law  or  of 
fact,  were  required  of  him. 

The  present  code,  in  respect  to  references  of  the  kind  un- 
der consideration,  pi-ovides  as  follows : 

"The  findings  of  the  referee  upon  the  whole  issue  shall 
stand  as  the  finding  of  the  court,  and  upon  filing  the  same 
with  the  clerk,  judgment  shall  be  entered  thereon  in  the  same 
manner  as  if  the  action  had  been  tried  by  the  court,  unless 
objected  to  by  either  party  by  filing  a  motion  for  a  new  trinl 
as  hereinafter  pmvided.  When  the  referee  is  to  report  the 
facts,  the  finding  shall  have  the  effect  of  a  special  verdict." 
See  §  212. 

From  the  foregoing  it  b  clear  that  we  are  not  required  on 
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this  appeal  tn  sift  and  weigh  the  evidence,  as  in  cases  vhere 
the  testimony  is  taken  and  reported  without  findings  of  fact ; 
but  that  the  review  is  to  be  confined  to  specific  objections 
and  exceptions,  as  in  cases  of  oi-diiiary  trials  before  the  court 
or  jury  upon  oral  and  written  evidence. 

2.  In  their  printed  brief  counsel  for  appellants  contend  that 
the  complaint  does  not  state  facte  sufBcient  to  constitute  a 
cause  of  action.  But  there  is  no  assignment  of  eiTor  to  that 
effect;  nor  does  it  appear  tliat  any  such  objection  was  inter* 
posed  in  the  trial  coiut.  The  complaint  states  the  different 
causes  of  action  in  general  terms,  much  like  tlie  eommon  counts 
for  goods  sold  and  delivered,  and  for  work  done  and  perform* 
ed.  Such  mode  of  pleading  is  not  favored  by  the  code ;  but 
objections  thereto  sliould  be  taken,  if  at  all,  by  special  de- 
murrer, or  by  motion  for  a  copy  of  the  account  sued  on,  or  for 
a  bill  of  particulars ;  they  will  not  be  entertained  when  raised 
for  the  first  time  on  appenl  or  eri'or.  Code,  §§  50,  68 ;  See 
Campbell  v.  Shiland,  14  Colo.  491 ;  also,  Mvlock  V.  Wil»on,  re- 
cently decided  by  this  court. 

The  referee  deducted  $500  from  appellee's  claim  on  ac- 
count of  unmerchantable  stone.  Counsel  for  appellants  claim 
that  this  allowance  was  not  enough.  Counsel  for  appellee 
claim  that  no  allowance  whatever  should,  have  been  made. 
The  testimony  upon  this  point  is  conflicting.  But  consider- 
ing the  referee's  superior  opportunity  for  weighing  the  evi- 
dence, we  cannot  undertake  to  revise  his  couclusioiis  as  to 
the  amount  of  unmerchantable  stone. 

Appellants'  claim  for  overcharges  of  stone  delivered  stands 
upon  similar  testimony.  They  claim  that  they  were  over- 
charged $1,134.76.  This  was  reduced  by  items  amounting  to 
nearly  $300.  The  referee  allowed  something  over  $400  in 
favor  of  appellants.  We  cannot  say  this  allow&nce  was  not 
warranted  by  the  evidence. 

Under  the  contract  appellants  were  to  pay  on  the  10th  of 
each  month  for  all  stone  delivered  and  sold,  and  50  per  cent 
of  the  contract  price  for  stone  delivered  and  remaining  unsold. 
An  the  evidence  does  not  show  the  amount  of  stone  delivered 
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and  sold,  nor  the  amount  remaining  unsold,  it  is  contended 
that  there  is  not  sufficient  data  upou  which  to  determine  the 
amount  due  to  appellee  when  this  suit  was  commenced.  But 
it  appears  that  the  referee  whs  able  to  determine  with  reason- 
able certainty  the  amount  of  stone  delivered ;  and  so  the 
amount  sold  as  well  as  the  amount  remaining  unsold  could 
easily  have  been  shown  by  appellants  if  they  had  correctly 
kept  the  accounts.  Even  if  the  burden  of  proving  the  amount 
sold  and  the  amount  unsold  devolved  upon  appellee — a  point 
we  do  not  decide — the  testimony  of  Mr.  Kimball,  one  of  ap- 
pellants, was  that  at  the  end  of  the  inontb  of  March  "we 
took  an  invoice  to  show  how  much  of  tlie  Lyon  stone  was  on 
hand  untold.  •  •  •  At  the  end  of  no  other  month  was  any 
effort  made  to  arrive  at  the  amount  of  Lyon  sstuiie  on  hand. 
•  •  •  We  abandoned  tlie  cniiti-act  and  failed  to  keep  accurate 
accounts  at  end  of  each  month  because  it  was  a  very  difficult 
thing  to  do.  We  were  receiving  all  kinds  of  atone  and  selling 
a  good  deal,  and  our  force  was  limited.  Fixim  the  first  month 
the  stone  was  so  mixed  that  it  was  impossible  to  saj'  with 
accuracy  how  much  of  the  Lyon  stone  remained  at  the  end  of 
any  month."  Considering  the  evidence  and  the  etaCui  in 
which  the  parties  had  placed  themselves,  the  referee  was  jus- 
tilled  in  holding  that  appellee  was  entitled  to  recover  for  all 
the  stone  delivered  up  to  the  fii-st  of  August. 

3.  Appellee,  under  his  assignment  of  ci'oss-erroiB,  complains 
that  he  was  not  allowed  to  recover  for  stone  deliveied  on  aud 
after  August  1,  1889.  His  claim  for  August  business  was 
disallowed  on  the  ground  that  it  was  not  due  when  this  action 
was  commenced.  Appellants  were  not  required  to  settle  and 
pay  for  August  deliveries  until  the  10th  of  Ssptember  follow- 
ing. This  suit  was  brought  August  17th.  It  is  ui^ed,  how- 
ever, that  under  the  Code,  §  94,  appellee  might  recover  fur 
August,  for  the  reason  that  be  had  commenced  his  suit  by 
attachment,  and  had  alleged  causes  of  attachment  entitling 
hira  to  recover  upon  debts  or  liabilities  not  yet  due.  The  ref- 
eree held  that  inasmuch  as  neither  the  complaint  nor  the 
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affidavit  of  attachment  stated  that  the  suit  was  brought  for 
a  debt  or  liability  not  yet  due,  appellee's  recovery  should  be 
restricted  to  such  claims  as  were  due.  This  was  not  an  un- 
reasonable coiisti-uctiou  of  the  pleadings.  Perhaps  by  amend- 
ment appellee  might  have  been  permitted  to  include  the 
August  transactions  in  his  recovery;  but  the  pleadings  were 
not  amended  in  this  respect. 

It  is  unnecessary  to  notice  further  in  detail  the  matters 
complained  of  by  the  parties  respectively.  Upon  careful  con- 
sideration we  are  of  the  opinion  that  the  trial  court  did  not 
err  in  approving,  as  a  whole,  the  findings  of  the  referee.  Hia 
report  shows  that  he  sat  for  twenty-one  days  in  the  trial  of 
tliis  cause ;  be  took  and  reported  a  large  volume  of  testimony ; 
and  his  summing  up  shows  that  be  gave  patient  and  careful 
attention  to  the  evidence  and  the  law  applicable  thereto  un- 
der the  issues.  Notwithstanding  the  assignmenta  and  cross- 
arisigoments  of  error,  we  are  not  able  to  say  that  any  error 
affecting  the  substantial  rights  of  the  parties  was  committed 
by  the  referee.  On  the  contrary,  his  findings  appear  to  do 
substantial  justice  between  the  parties  as  to  all  matters  in 
controversy  prior  to  August  1,  1889.  Their  transactions 
since  that  time  are  not  affected  by  this  adjudication.  The 
judgment  of  the  district  court  is  affirmed. 

Affirtnect. 


GuTSHALi.,  Appbllant,  t.  Ceawpord  et  al.,  Afpbixees. 

HBA817BX  OF  DAHAOEB. 

If  a  defendant  seeking  to  reooap  or  recover  dunagM  alleged  to  hav* 
been  occasioned  b;  tlie  breach  of  a  apeolal  contract,  fails  to  provtt 
the  existence  of  the  contract,  the  rulings  of  Hie  trial  court  relating 
-b)  the  measure  of  his  damages  In  case  of  such  breach  ace  not  ma- 
terial to  be  consldeied  on  appeal. 

Appeal  from  the  District  Court  of  Lake  County. 
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Action  for  logs  sold  and  delivered.  Findiug  and  judg- 
ment for  plnintiffn.     Defendant  appeals. 

Mr.  A.  W.  Ston£,  for  appellant. 

Mr.  W.  H.  Bbtant  and  Mr.  Hark?  Lee,  for  appellees. 

Me.  Jtjsticb  Elliott  delivered  the  opinion  of  the  court. 

The  claimB  of  the  parties,  aa  set  forth  in  their  pleadings 
respectiTely,  are  in  substance  as  follows : 

Plaintiffs  claimed  that  they  delivei'ed  to  defendant  at  his 
mill  in  Summit  county,  Colorado,  58,804  feet  of  logs,  at  the 
contract  price  of  $5.75  per  thouuand ;  tliat  they  paid  an  order 
for  defendant  for  the  further  sum  of  $50.00 ;  and  that  they 
have  received  as  payment  from  defendacit  on  account  thereof 
the  sum  of  $156.59.  Plaintiffs  also  claimed  the  further  sum 
of  $9.00  for  wood  sold  and  delivered  to  defendant  at  hu*  re- 
quest.   Total  amount  of  plaintiffs'  claim,  $211.78. 

Defendant  denies  the  contract  as  claimed  by  plaintiffs ; 
denies  the  delivery  to  him  of  the  wood;  and  alleges  as  a 
coODterclaim  that  a  special  contract  was  entered  into  between 
himself  and  plaintiffs  whereby  they  agreed  to  deliver  to  bim 
at  his  mill  500,000  feet  of  lugs  at  $5.75  per  thousand,  and  to 
deliver.  10,000  feet  per  day  until  the  whole  amount  should 
be  delivei-ed ;  payment  of  75  per  cent  of  the  amount  due  un- 
der the  contract  to  be  made  on  the  10th  day  of  each  month, 
and  the  remaining  25  per  cent  upon  the  completion  of  the 
contract;  that  defendant  kept  and  performed  the  contract  on 
his  pai-t;  but  that  plaintiffs  failed  to  deliver  any  more  log.s 
than  the  amount  stated  in  their  complaint ;  and  that  defend- 
ant was  damped  by  reason  of  plaintiffs'  breach  of  said  spe- 
oial  contract  in  the  sum  of  $1,000. 

Plaintiffs  in  reply  deny  that  they  entei'ed  into  the  special 
contract  with  defendant  as  pleaded  in  his  answer. 

By  consent  of  paities  the  cause  was  tried  by  the  court 
witliout  a  jury,  and  a  number  of  witnesses  were  examined 
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orally.  There  was  much  conflict  in  the  testimony  in  respect 
to  the  existence  or  non  existence  of  the  alleged  special  con- 
tract pleaded  by  defendant.  The  evidence  in  behalf  of  de- 
fendant tended  to  »how  that  the  apeoial  contract,  substantially 
as  pleaded  by  him,  had  been  reduced  to  writing,  that  plain- 
tiff had  t^reed  to  its  terms,  and  liad  ^-eed  to  sign  iL  No 
special  contract  was  signed  by  either  of  the  plaintiffs ;  the 
evidence  in  their  behalf  was  to  the  effect  that  they  never  had 
agi-eed  to  sign  it,  and  never  bad  t^reed  to  its  terms.  The 
testimony  in  behalf  of  the  opposing  parties  was,  also,  con- 
flicting as  to  the  sale  and  delivery  of  the  wood  sued  for. 

The  finding  of  the  court  was  as  follows : 

"  The  court  having  heard  all  the  evidence  adduced  and  the 
arguments  of  counsel  thereon,  duly  considered  the  san^e,  and 
l)eing  well  advised  in  the  premises,  now  finds  for  said  plain- 
tiffs, and  that  said  defendant  is  justly  indebted  to  plaintiffs  in 
the  sum  of  two  hundred  and  two  dollars  and  seventy-eight 
cents  ($202.78)." 

Fixjoi  the  finding  it  is  obvious  that  the  trial  court  consid- 
ered that  plaintiffs  had  failed  to  establish  their  claim  for  the 
wood,  and  that  defendant  had  also  failed  to  establish  the  ex- 
istence of  the  special  contract  affii-matively  pleaded  in  his 
answer.  This  appeal's  fi'om  the  fact  that  the  finding  was  for 
the  exact  amount  of  plaintiffs'  claim,  less  the  amount  claimed 
for  the  wood.  In  ai-riving  at  these  conclusions  it  does  not 
appear  that  any  substantial  error  was  committed;  and  the 
finding  is  sufficiently  supported  by  tlie  evidence  to  forbid  auy 
interference  therewith  by  an  appellate  court. 

Upon  the  trial  important  questions  were  raised  respecting 
the  measure  of  defendant's  damages  in  case  of  a  breach  of 
the  special  contract  as  pleaded  by  him.  The  rulings  of  the 
court  ui»n  such  questions  are  assigned  for  error,  and  the 
same  have  been  ably  argued  by  appellant's  counsel.  But  it 
having  been  deteiiuined  as  a  fact  that  the  paities  did  not 
enter  into  such  special  contract,  the  rulings  of  the  trial  court 
relating  to  such  measure  of  damages  are  not  matei'ial  to  be 
considered  on  this  appeal.      Without  the  special  coutraist, 
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tliere  could  be  ao  breach  thereof,  and  hence  tio  damages. 
Openheimer  v.  D.  ^  R.  G.  Ry.  Co.^  9  Colo.  820. 
The  judgment  of  the  district  court  must  be  affirmed. 

Affirmed. 

Mb,  Jcsticb  Goddakd  having  tried  this  cause  at  nxti 
priu*,  did  not  participate  in  the  deciaion  in  this  court. 


U.  P.  Rr.  Co.,  ApFELL&MT,  T.  Kbbb,  Apfelleb. 

Stock  Eixjjks  Statdtk. 

The  decision  of  the  court  tollowa  the  doctrine  announced  in  Wad«teorUi 
e.  17.  P.  Bv-  Co.,  18  Colo.  600. 

Appeal  from  the  District  Court  of  Larimer  County. 

Action  for  the  killing  of  live  stock.  Judgment  for  plain- 
tiff.   Defendant  appeals. 

Messrs.  Tblleb,  Oeahood  &  Morgan,  anji  Mr.  C.  M. 
Kendall,  for  appellant. 

Messru.  Robinson  &  Love,  for  appellees. 

Feb  Cttbiam.  This  was  an  action  by  plaintiff  belov  to 
recover  damages  for  the  killing  of  his  live  stock  by  the  oper- 
ation of  the  defendant  company's  railway.  It  is  conceded 
that  plaintiffs  recovery  was  had  under  the  statnte  the  same 
as  in  the  case  of  Wadgworth  v.  U.  P.  Ry.  Co.,  18  Colo.  600. 
The  jadgraent  mnst  aoeordingly  be  reversed  upon  the  doc- 
trine announced  in  that  case. 

Reverted. 
Vol.  XIX — 18 
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Anson,  Appellant,  v.  Evans,  Appellbb, 

1.  Pbaoticb. 

Wbere  tlie  fininedlate  oauae  of  an  accident  ocemsIonloK  damages  tor 
which  the  suit  is  brought  to  Mrlf  debatable  upon  the  evideaco, 
the  question  is  one  fur  the  jury. 

2.  COHTBIBUTORT  NEGLIOEnCE. 

Where  the  injuries  complained  of  were  siutsined  by  reason  of  the 
breaking  of  ropes  by  which  the  plt^ntifi  was  suspended  while  clean- 
ing the  outside  walls  of  a,  building,  under  an  employment  by  de- 
fendaat,  it  is  error  t«  refuse  to  instruct  the  jury  that  "  If  tfaey 
believe  from  the  evidence  that  the  pMntiS  bad  been  Inatructed 
that  the  add  uaed  for  cleaning  would  eat  tlie  ropes,  aod  the  ropea 
were  of  Bnfficient  streogth  when  the  plaintifF  began  work,  and  that 
the  rope  broke  because  of  acid  which  the  plaintiff  got  upon  tlie 
same,  then  he  cannot  recover." 

3.  NbOLIGBNCB— EVIDKBCB. 

Where  the  question  of  defendant's  liability  depended  upon  whetber  he 
had  exercised  tlie  proper  care  la  providing  reasonably  safe  appli- 
ances for  the  service  in  which  the  pl^ntiff  was  engaged,  the  Inqairy 
must  be  determined  by  his  acta  and  conduct  prior  to  the  accident. 
His  subsequent  conduct  cannot  be  shown  for  the  purpose  of  est«b- 
llshing  ant«oedent  negligence. 

4.  EvTSEircE. 

A  declaration  made  out  of  court  by  a  witness,  not  a  party  to  the  action, 
is  inadmissible  as  evidence  to  establish  a  substanUve  fact. 

Appeal  from  the  IHttrict  Court  of  Arafahoe  CmttUy. 

This  autina  in  brought  to  recover  damages  for  personal 
iiijui-ies.  T)ie  subataiitinl  avertnenta  of  the  complaint  are 
that  on  the  27  th  day  of  August,  188d,  and  long  prior  thereto, 
plaintiff  woe  engt^ed  in  the  business  of  cleaning  Uie  outside 
walls  of  brick  buildings  in  Denver.  Thnt  defendant  em- 
ployed pliiintiEf  as  a  common  laborer  in  plaintifTs  said  busi- 
ness, and  to  work  for  him  in  cleaning  the  outside  walls  of  a 
certain  building.  That  such  work  was  performed  by  means 
of  a  platform  suspended  by  ropes  outside  of  the  building, 
the  ropes  being  attached  to  the  top  of  the  building,  and  the 
platform  miaed  or  lowered  by  means  of  such  ropes  run  upon 
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pulleys.  That  plaintiff,  while  engaged  in  cleaning  said 
building,  whs  on  the  plntform,  which  was  about  fitrty  feet 
above  the  street,  when  one  of  the  ropes  that  sustained  the 
platform  suddenly  broke,  by  means  whereof  plaintiff  was 
precipitated  upon  and  against  the  stone  sidewalk  below. 
That  by  such  fall  plaintiff  was  permanently  and  seriously 
injured.  Alleges  that  the  rope  which  sustained  the  platform 
upon  which  he  was  then  working,  while  apparently  sound 
and  secure,  was  in  fact  unsound  and  rotten  and  insufBcient 
to  stand  the  weight  required  of  it  in  the  performance  of  said 
work.  That  by  reason  of  said  rotten  and  unsound  condition 
the  same  broke  and  caused  the  injuiiea  complained  of.  That 
defendant,  carelessly,  negligently  and  knowingly  provided 
said  rope,  while  knowing,  or  by  the  exercise  of  reasonable 
diligence  should  have  known,  the  same  to  be  rotten  and 
unsound. 

Defendant,  answering,  admits  that  he  employed  plaintiff 
for  the  purposes  aforesaid.  Alleges  that  the  platform  and 
ropes  were,  at  the  time  of  the  accident,  fully  under  the  con- 
trol of  plaintiff  and  his  co-employee;  that  the  plaintiff  had 
been  fully  informed  as  to  the  danger  incident  to  canying  on 
said  business,  and  of  the  use  of  certain  acids  used  in  the 
cleaning  of  said  walls,  and  had  been  full}-  informed  of  the 
care  and  caution  necessary  in  the  handling  of  said  ropes  and 
materials,  and  the  danger  incident  to  working  in  said  busi- 
ness. Denies  that  the  rope  which  sustained  the  platform 
upon  which  plaintiff  worked  was  unsound  or  rotten.  Alleges 
tWt  the  rope  which  was  furnished  to  plaintiff  vaa  sound  and 
in  good  condition,  sufficient  and  suitable  for  such  work,  and 
if  the  same  was  unsound  in  any  place  at  the  time  of  said  in- 
jury such  condition  had  been  caused  entirely  by  the  care- 
lessness and  negligent  acts  of  the  plaintiff  in  the  improper 
use  and  handling  of  the  acid  used  in  cleaning  the  walls.  In 
a  second  defense  alleges  that  the  injury  set  forth  was  entirely 
and  wholly  occasioned  by  the  contributory  negligence  of 
plaintiff.  The  cause  was  tried  to  a  jury,  and  verdict  ren- 
dered for  t3,150.     Motion  for  a  new  trial  overruled  and 
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judgment  entered  oa  the  verdict.    The  defendant  brings  the 
caue  here  on  appeal. 

Messrs.  C.  E.  &  F.  Hbkkinqton,  for  appellant. 

Mr.  W.  W.  Dalb  and  Mr.  G.  I.  Chittenden,  for  appellee. 

Mb.  Justice  Goddabd  delivered  the  opinion  of  the  court. 

We  are  of  the  opinion  that  the  court  below  committed  oo 
error  in  i-ef using  to  take  the  ease  from  the  jury ;  that  the  evi- 
dence presented  a  faiily  debatable  question  as  to  the  imme- 
diate causa  of  the  accident,  and  it  being  within  the  province 
of  the  jui'y  to  decide  that  question  of  fact,  we  ai-e  not  at  lib- 
erty to  disturb  its  finding,  and,  upon  this  review,  uiust  accept 
its  conclusion  that  such  cause  wan  the  breaking  of  the  rope 
that  suspended  the  end  of  the  platform  upon  which  the  plain- 
tiff was  standing  at  the  time  of  the  accident.  Whether  the 
rope  broke  by  reason  of  a  defect  that  existed  at  the  time 
plaintiff  commenced  work,  or  whether  it  was  subsequently 
weakened  aud  rendered  insufficient  by  his  own  act  in  negli- 
gently spH-ttering  acid  thereon  while  at  work,  was  the  fact 
decisive  of  plaintiff's  right  to  recover,  and  upon  that  ques- 
tion the  appellant  prayed  the  following  instruction. 

"7th.  If  you  find  from  the  evidence  that  the  plaintiff  had 
been  instructed  that  the  acid  used  for  cleaning  would  eat  the 
ropes,  and  the  ropes  were  of  sufficient  Rtrength  when  the 
plaintiff  began  work,  and  that  the  rope  broke  because  of  acid 
which  the  plain  tiff  got  upon  the  same,  then  he  cannot  recover." 

This  instruction  was  pertinent  to  the  vital  issue  of  fact  in 
the  case  and  was  specially  applicable  to  the  evidence  intro- 
duced upon  that  issue-  It  was  undisputed  that  plaintiff,  at 
the  time  of  his  employment,  was  expressly  told  that  the 
business  was  dangerous,  owing  to  the  fact  that  the  muriatic 
acid  used  in  cleaning  the  walls  would,  if  brought  in  contact 
with  the  ropes,  eitt  and  rot  them.  It  was  further  testified  by 
defendant  and  the  witness  Hall,  that  the  n>pes  were  sound 
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and  sufficient  at  the  time  plaintiff  began  work;  and  there 
waa  evidence  tending  to  show  that  plaintiff  had  once  or  twice 
on  the  day  of  the  accident  carelessly  spattered  acid  upon  the 
rope.  In  view  of  this  evidence,  and  of  the  testimony  of 
pliuntiff  himself  that  the  i-ope  had  been  tmed  by  him  during 
the  day  to  its  full  length  at  least  twenty  times,  we  think  it 
waa  eminently  proper  that  the  attention  of  the  jury  should 
have  been  specially  directed  to  the  coDsideration  of  the  cause 
that  reudered  the  rope  unsafe. 

Coansel  for  appellee  seek  to  excuse  the  refusal  to  give  the 
instructions  upon  the  giound  that  the  evidence  was  unsatis- 
factory  and  insufGcient  to  establish  the  fact  that  acid  in  suf- 
ficient quantity  to  injure  it  got  upon  the  rope.  The  suffi- 
ciency of  the  evidence  was  for  the  jury  to  determine. 

Nor  can  we  agree  with  counsel  that  the  isxue  to  which  this 
request  was  directed  was  properly  submitted  to  the  jury  by 
the  court  in  its  general  chaise.  We  are  unable  to  find  in 
the  general  chai'ge  an  aniiounceinent  of  the  principle  ex- 
pressed in  the  instruction  prayed  for,  or  any  intimation  that 
can  be  construed  as  its  equivalent. 

A  further,  and  what  we  regard  as  a  fatal  error  occurring 
on  the  trial  of  the  case,  was  the  refusal  of  the  court  to  give 
the  following  instruction  prayed  by  appellant: 

"  11th.  The  fact  that  after  the  accident  defendant  used  a 
new  rope  in  continuing  the  work,  cannot  he  used  by  the  jury 
in  determining  whether  defendant  is  liiible  to  plaintiff." 

Plaintiff  was  permitted,  against  objection,  to  introduce  in 
evidence  declarations  of  the  witness  Hull,  made  subsequent 
to  the  accident,  to  the  effect  that  after  the  accident  the  ropes 
in  use  at  the  time  it  occurred  were  abandoned  and  new  ropes 
substituted.  Hall  was  the  piincipal  witness  introduced  on 
the  part  of  defendant,  and  in  his  examination  in  chief  testi- 
fied that  he  knew  the  condition  of  the  ropes  when  plaintiff 
began  work,  and  that  they  were  sound  ropes.  On  citiss- 
ezaminaUon  he  was  asked  the  following  questions : 

"  Q.  Did  you  not  state  to  Mrs.  Dietz  at  her  house  on  Cur- 
tis street  about  November  1st,  in  the  presence  of  Kate  £v- 
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una,  Mr.  Jennings  and  the  plaintiff,  that  it  vraa  hh  old  rope  ? 
A.  No,  sir ;  I  did  not,  to  them  or  anybody  else." 

To  this  question  and  answer  counsel  for  defendant  inter- 
posed an  objection  which  was  overruled. 

"  Q.  Did  you  not  on  that  occasion  state  that  they  bad 
abandoned  the  use  of  that  rope,  and  no  longer  used  it  imme- 
diately after  the  accident?" 

In  overruling  the  objection  to  this  question,  the  court 
said :  "  It  is  for  the  juiy  to  determine  what  this  evidence 
tends  to  prove." 

"  I  never  said  nothing  to  them.  Q.  Did  you  not  at  the 
same  time  and  place  say  in  substance  that  Antton  had  locked 
the  stable  door  after  the  horse  was  gone?  A.  No,  sir." 

In  rebuttal  the  plaintiff  introduced  testimony  as  follows : 

W.  S.  Jennings,  witness  for  plaintiff. 

"  I  heai-d  the  question  to  last  witness  as  to  the  oooversa- 
tion  at  Mrs.  Dietz's  house.  Q.  Did  not  Hall  state  in  that 
conversation  that  it  was  an  old  i-ope?"  (Objected  to  as  in- 
competent, immaterial,  etc.)  Objection  oveiTuled.  ^A.  Yes, 
sir;  Mr.  Hall  made  the  remark  that  the  rope  was  old. 
Q.  What,  if  anything,  did  Hall  say  in  that  same  conversation 
with  reference  ta  locking  the  stable  door  after  the  horae  was 
gone?"  Over  objection,  witness  answered:  "A.  He  made 
the  statement,  after  horse  was  stolen  it  was  customaiy  to 
lock  the  barn,  or  to  that  effect." 

Kate  Evans,  sworn  for  plaintiff. 

"  I  am  plaintiff's  sister.  I  remember  Hall  coming  to 
George's  bedroom  at  Mrs.  Dietz',  Q.  State  whether  or  not 
at  that  time  Hall  said  this  rope  was  old?"  Over  objection, 
witness  auswei'ed :  "A.  He  said  it  was  old,  and  we  have  put 
a  new  rope  on ;  that  after  the  horse  was  stolen  the  barn  door 
was  locked." 

Geoi^e  Evans,  the  plaintiff,  testified  to  the  same  effect. 
The  only  purpose  for  which  this  evidence  could  be  admitted 
(if  at  all)  would  be  bo  impeach  the  witness  Hall,  and  for 
this  purpose  it  may  be  that  his  statement  outside  of  court 
that  the  ropes  were  old  and  that  new  ones  were  substituted 
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after  the  accident,  may  have  been  admissible  as  being  con- 
tradictory of  his  statement  in  chief.  But  from  the  remark 
of  the  court  in  oveiruUng  the  objection  to  its  admission,  that 
*•  it  is  for  the  jury  to  detei-mine  what  this  evidence  tends  to 
prove,"  the  jury  might  well  infer  that  they  were  to  considev 
it  aa  BubstHntive  evidence  in  the  case,  and  as  proof  of  the 
fact  that  new  ropes  wero  substituted  by  the  defendant  after 
the  accident.  In  this  view  the  evidence  was  objectionable 
for  two  reasons :  First,  because  the  declaration  made  out  of 
court  by  a  witness,  not  a  party  to  the  action,  is  inadmissible 
as  evidence  to  establish  a  substantive  fact.  Union  Coal  Co. 
V.  Edman,  16  Colo.  488.  Second,  it  was  not  permissible  on 
the  trial  of  this  action  to  show  that  defendant  supplied  new 
ropes  after  the  accident.  The  question  of  defendant's  liabil- 
ity depended  upon  whether  he  had  exercised  the  proper  care 
in  providing  reasonably  safe  appliances  for  the  service  in 
which  plaintiff  was  engaged,  and  that  inquiry  must  be  de- 
termined by  his  acts  and  conduct  prior  to  the  accident. 
What  he  did  afterwards  could  throw  no  light  upon  that 
question,  and  it  was  error  to  admit  evidence  of  what  he  did 
to  guard  against  futui-e  accidents.  This  pi-inciple  is  ground- 
ed in  reason  and  sustained  by  the  gi-eat  weight  of  authority. 
Colo.  Electric  Co.  v.  Lubbers,  11  Colo.  505;  Morse  v.  Minne- 
apolit  ^  St.  Louis  Ry.  Co.,  SO  Minn.  465 ;  Nalley  v.  Hart- 
ford Carpet  Co.,  51  Conn.  524 ;  Shinners  v.  Proprietors  of 
Locks  ^  Canals,  etc.,  154  Mass.  168 ;  Corcoran  v.  Peekskill, 
108  N.  Y.  151 ;  Getty  v.  Town  of  Hamlin,  127  N.  Y.  636 ; 
Alcorn  v.  C.  ^  A.  Ry.  Co.,  108  Mo.  81 ;  Terre  Haute  ^  Ind. 
Ry.  Co.  t>.  Clem,  123  Ind.  15 ;  Lowe  v.  Elliott,  109  N.  C.  581 ; 
Cramer  v.  The  City  of  Burlington,  45  la.  62T. 

It  having  been  brought  to  the  knowledge  of  the  jury  that 
defendant  substituted  new  ropes  after  the  accident,  the  ap- 
pellant was  entitled  to  have  that  fact  withdi-awn  from  their 
consideration,  and  the  coui't  erred  in  refusing  to  give  this 
instruction. 

We  think  there  is  much  force  in  appellant's  criticism  of 
the  instruction  given  as  to  the  measure  of  damages,  in  so  fat 
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as  it  permitted  the  jury  to  consider  the  time  lost  by  plaintiff 
during  his  sickness,  and  to  consider  the  effect  of  the  iujary 
upon  his  ability  to  labor,  under  the  evidence  introduced. 
The  plaintiff  would  not  have  the  right  to  recover  for  the 
portion  of  time  that  elapsed  after  the  accident  and  until  he 
attained  his  majority ;  and  there  was  no  evidence  of  his  abil- 
ity to  labor  upon  which  the  jury  could  estimate  tlie  loss  that 
he  may  suffer  by  reason  of  the  impairment  of  bis  ability  lo 
labor  in  the  future. 

It  is  not  necessaiy  for  us  to  determine  whether  the  instruc- 
tion in  this  lespeot  would  constitute  reversible  error,  as  tiie 
case  must  be  reversed  upon  the  other  grounds  noticed,  but 
we  deem  it  of  sufficient  importance  to  call  attention  to  this 
assignment  of  error  in  case  another  trial  should  be  had. 

For  the  reasons  given  the  judgment  is  reversed,  and  the 
cause  remanded  for  a  new  trial. 

BeverBed. 


UmoN  Pacific  Railway  Company,  Appellamt,  v. 
Foley,  Appblleb. 

1.  SlRBBTa — nNLAWTCl.  OB8TSIICTIOBB. 

The  uDlawful  obatructioii  of  a  pnbllo  street  more  or  lesa  remote  from 
abutting  property  eotitles  the  owner  of  snob  property  to  a  reoOTftry 
therefor  It  It  oausee  a  special  iojar;  thereto,  bnt  oot  U  the  incoa- 
venlence  Is  snob  as  is  sbared  by  the  public  generally. 

2.  SMtK — IjIJ1IIA.T10NS. 

In  an  aotloii  by  the  owner  of  abuttln);  property  for  permaaent  damages 
occasioned  by  the  constmotlon  and  operation  of  a  railroad  through 
a  pnblio  street  in  an  ordinary  and  lawful  manner,  the  damages  are 
the  diminution  in  the  market  value  of  the  property  for  any  reason- 
able use  to  which  It  may  be  put,  and  the  statute  of  limitadons  be. 
g^ns  to  run  from  the  time  the  n^lroad  company  first  occupied  the 
street  for  such  purposes;  but  in  cases  where  the  action  is  for  the 
use  of  tlie  street  by  the  raliway  company  in  an  improper  manner, 
the  cause  of  action,  if  any  exiBts  in  favor  of  a  private  party,  may 
arise  daily  so  long  as  the  nuisance  continues. 

Appeal  from  the  Dittriet  Court  <(f  Arapahoe  Count}/. 
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Messrs.  Tellek,  Obahood  &  Moboah  and  Mr.  C.  M. 
KsNDALL,  for  appellant. 

MesBis.  Bbownb,  Putnam  &  Pbebton,  for  appellee. 

Mb.  Jdstice  Goddabd  delivered  the  opinion  of  the  court 

This  is  an  action  to  recover  dam^es  occasioned  hy  the  un- 
anthorized  use,  by  appellant,  of  a  public  street  in  front  of  . 
appellee's  premises.  It  is  conceded  that  the  raih-oad  com- 
pany's tracks  were  lawfully  in  the  street,  and  that  the  com- 
pany had  the  right  to  operate  its  cars  thereon  for  ordinary 
railroad  purposes.  The  gi-ievance  complained  of  is  stated  as 
follows : 

"  For  six  years  past  defendant  has  had  three-rail  track  for 
standard  and  narrow  gauge  cars  along  Wynkoop  ati'eet,  a 
public  highway  between  Eighteenth  and  Nineteeutb  streets, 
in  Denver,  which  for  that  period  it  has  used  almost  daily  for 
moving  cars  on,  and  for  standing,  loading  and  unloading,  and 
cleaning  cars,  so  that  said  tracks  and  streets  have  been  almost 
continuonsly  occupied  by  cars  of  defendant  so  timt  access 
from  one  side  of  said  sti'eet  to  the  other  has  been  rendered 
impossible ;  that  said  mlway  at  said  point  during  all  of  said 
time  has  not  been  used  by  defendant  for  ordinary  railroad 
purposes,  but  has  been  converted  into  a  yard,  and  thereby 
the  use  of  said  street  as  a  public  highway  has  been  obstructed 
by  defendant.  That  plaintiff  is  and  since  April  14,  1883, 
has  been  the  owner  in  fee  of  lots  16  and  17  in  block  D,  in 
Easrt  Denver,  fi-onting  50  feet  on  Wynkoop  street  between 
18th  and  19th  streets'.  That  freight  cars  during  past  6  years 
have  been  almost  continuously  left  standing  on  said  track, 
in  front  of  plaintiff's  premises,  and  have  been  loaded  and  un- 
loaded on  wagons  standing  between  the  cars  and  said  lots, 
thus  preventing  teams  from  passing  and  repassing  in  front 
of  said  lots,  whereby  the  use  of  said  street  has  been  rendei-ed 
dangerous  and  inconvenient  and  plaintiff  has  been  damaged 
in  the  sum  of  |15,000." 
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No  cause  for  recovery  is  predicated  upon  the  occupation  of 
the  street  by  the  tracks  of  defendant  company,  or  the  opera- 
tion of  its  cars  thereon  for  ordinary  rtulroad  purposes ;  bu 
the  ^t  of  the  cause  of  action  is  the  wrougful  use  of  the 
street  for  loading  and  unloading  cars  in  fi-otit  of  plaintiffs 
premises,  and  thereby  abutting  off  all  access  from  across  the 
street  and  obstructing  public  tmvel  by  rejidering  the  same 
dangei-ous  and  inconvenient.  Such  wi-ongful  use  of  a  public 
street  may  constitute  a  nuisance  that  might  injuriously  affect 
the  right  that  plaintiff  has  therein  as  an  owner  of  lots  ahut^ 
ting  thereon,  and  cau»e  him  special  private  damages  recover^ 
able  under  pi-oper  averment  and  proof.  But,  waiving  the 
question  whether  the  complaint  hei-eio  is  sufficient  to  sustain 
a  lecovery  at  all,  as  it  is  not  raised  hy  counsel  for  appellant, 
we  are  clearly  of  the  opinion  that  the  court  below  eired  in 
refusing  instruction  numbered  6,  as  pmyed  for  by  appellant. 
From  the  evidence  inti-oduced  it  appears  that  cai-s  of  the  de- 
fendant company  were  loaded  and  unloaded  and  cleaned 
along  the  entire  length  of  block  D,  as  well  as  in  front  of  ap- 
pellee's lots.  The  appellant  asked  the  following  instruction, 
which  was  refused : 

"  No.  6.  Tlie  coui-t  instructs  the  jury  that  they  are  not  to 
consider  in  any  way  the  use  of  Wynkoop  ati-eet  and  the  track 
therein  by  defendant,  whetlier  pmper  or  not,  except  only  so 
much  as  is  dii'cctly  in  front  of  plaintiff's  premises;  and  if 
plaintiff  is  entitled  to  recover  at  all,  it  will  be  only  for  dam- 
^^es  suffered  on  account  of  the  improper  use  of  that  part  of 
said  street  which  is  immediately  in  front  of  said  premises." 

It  is  settled  in  this  state  that  the  unlawful  obstruction  of 
a  public  street  mote  or  less  remote  from  abutting  property, 
if  it  causes  a  special  injury  thereto,  entitles  the  ownerofsuch 
property  to  a  recovery  therefor.  Jackson  v,  Kiel,  IS  Colo. 
378.  But  the  application  of  this  principle  is  not  invoked  hy 
the  pleadings  and  evidence  in  this  case. 

There  is  no  allegation  or  proof  that  the  obstruction  of  other 
portions  of  Wynkoop  street  not  in  front  of  plaintiff's  prem- 
ises caused  him  any  special  or  peculiar  damage,  or  any  incon- 
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venienoe  that  wta  not  shared  by  the  public  generally.  It  in 
DO  way  appears  that  ingress  or  egreae  to  or  from  the  property 
WAS  cut  off  or  materially  affected  by  loading  or  unloading 
cars  at  such  other  pointe,  and  the  dam^e,  if  any,  was  caused 
by  the  wrongful  uae  of  the  street  in  front  of  plaintiff's  pi-op- 
erty.  We  think  the  recovery  should  have  been  tlius  limit- 
ed, and  the  refusal  of  the  court  below  to  do  so  was  an  error 
prejudicial  to  appellant,  and  entitles  it  to  a  reversal  of  the 
judgment. 

Reverted. 

OM  PETITION  FOR   BEHEARINO. 

Per  CuRlAU.  As  indicated  by  the  foregoing  opinion, 
there  is  a  manifest  distinction  between  an  action  by  the  own- 
er of  abutting  property  for  permanent  damiiges  occasioned  by 
the  construction  and  operation  of  a  railtoat)  through  a  pub- 
lic street  in  an  ordinary,  proper  and  lawful  manner,  and  an 
action  for  the  use  of  such  street  by  a  railway  company  in  an 
improper  manner.  In  actions  of  the  former  kind  the  dain- 
i^s,  if  any,  are  for  the  diminution  in  the  market  value  of 
the  abutting  property  for  any  reasonable  use  to  which  the 
sume  may  be  put ;  and  the  statute  of  limitations  begins  to 
run  in  such  cases  from  the  time  the  railroad  company  firut 
occupies  the  street  for  such  purpose.  In  actions  of  the  lat- 
ter kind,  the  law  in  i-espect  to  nuisances  in  the  public  high- 
way applies;  and  the  cause  of  action,  if  it  exists  at  all  in 
favor  of  a  private  party,  may  arise  each  day  so  long  as  the 
nuisance  continues.  The  leading  cases  in  this  state  upon 
these  subjects  are,  7^e  City  of  Denver  v.  Bayer,  7  Colo.  113, 
and  Jachson  v.  Kiel,  18  Colo.  378.  In  the  latter  case  Mr.  Jus- 
tice Helm  sustained  the  complaint,  on  the  ground  that  it  was 
"  framed  upon  the  theory  of  an  unlawful  obstruction  or  abat- 
able public  nuisance,  whereby  plaintiff  suffered  a  special  and 
peculiar  private  injury," 

In  the  present  ciLse  it  appears  that  a  demurrer  was  sus- 
tained to  the  original  complaint  apparently  on  the  ground 
that  the  complaitit  was  frnmed  on  the  theoiy  of  permanent 
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damages,  and  so  was  barred  by  the  statute  of  limitations. 
The  amended  complaint,  as  shown  by  the  former  opinion, 
was  obviously  framed  upon  the  theory  that  the  manner  of 
occapying  and  using  the  street  by  the  defendant  company  in 
front  of  plaintiffs  premises  was  a  nuisance  from  which  pUio* 
tiff  enffered  peculiar  injuries  not  shared  by  the  general  pub- 
lic. Even  if  the  complaint  be  held  sufficient  upon  the  Utter 
theory,  it  was  nevertheless  necessary  that  the  proof  should 
show,  not  merely  that  plaintiff  was  injured  by  use  of  the  street 
in  an  unlawful  manner,  but  that  the  injury  was  different  in 
kind  from  that  suffered  by  the  general  public  from  the  ob- 
structions complained  of.  The  fact  that  plaintiff  had  occa- 
sion to  use  the  street  more. frequently  than  other  pet^ons  for 
puipoees  of  ordinary  travel,  might  make  his  injuries  gfeatcr 
in  degree,  but  not  necessarily  different  in  kind. 

It  has  been  strongly  urged  ou  the  rehearing  that  the  amend* 
ed  complaint  alleges  the  use  of  the  street  in  an  improper  man- 
ner the  whole  distance  between  18th  and  19th  streets  ;  but 
it  is  not  shown  by  the  complaint  that  the  injuiy  thus  occa- 
sioned to  plaintiff  differed  in  kind  from  the  injuries  suffei'ed 
by  the  public  generally,  except,  perhaps,  in  that  portion  of 
the  street  directly  in  front  of  his  premises.  In  this  respect 
the  present  case  differs  from  the  Kiel  caie.  The  court  should, 
therefoi-e,  have  restricted  the  recovery  as  requested  by  the  id* 
structiou  quoted  in  the  foregoing  opinion. 

In  Frankle  v.  Jackaon,  Receiver,  30  Fed.  Rep.  898,  cited  l^ 
counsel  for  appellee,  the  opinion  of  the  court  shows  that  the 
street  was  used  in  an  unlawful  and  Improper  manner  "  on  the 
side  of  the  street  adjacent  to  her  (plaintifTs)  property,  and 
that  this  WHS  done  without  her  cmsent  and  without  compen- 
sation." The  decision  does  not  militate  against  the  views  we 
have  expressed,  but  confirms  them  in  most  particulars. 

The  petition  for  rehearing  must  be  denied. 

Rehearing  denied. 
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Union  PAorpic  Railway  Company,  Appellant,  v.  Ben- 
son, Appkllbe. 

Union  Paefjlc  RaUaay  Company  i.  Ibleg,  ante,  2S0,  approved. 
Appeal  from  the  Di»lrict  CquH  of  Arapahoe  Covnty. 

Messrs.  Tbi-lbr,  Orahood  &  Morgan  and  Mr.  C.  M. 
Kendall,  for  appelLint. 

MesBiB.  Browne,  Putnau  &  Preston,  for  appellee. 

Per  Ci;fRlAH.  This  action  was  brought  by  appellee  as 
the  owner  of  lots  16  and  19  in  block  D,  iii  the  city  of  Den- 
ver, and  ia  uimilar  to  the  case  of  U.  P.  Ry.  Co.  v.  Foley, 
ante,  280.  Tliia  case  was  tried  in  conjunction  with  that  case, 
before  the  Bame  juiy  and  upon  the  same  pleadings  and  evi- 
dence. 

For  the  reasons  announced  in  that  case  the  judgment 
herein  most  be  reversed. 

Reverted. 


Jones,  Plaintipf  in  Error,  v.  Sdtton,  Defendant     jw  bb 
IN  Ekrob. 

1.  COMTRACTS— CoMTEHPOBASXOCtB  AaBXmKNTS. 

Agreementa  whicli  ota  executed  contemporaneuuBly,  relating  to  tlie 
wne  Bnbject-m utter  and  referrlug  to  each  other,  nre  to  be  ooiiBtrued 
together. 

2.  COLLATEBAI.  Sbcubitt — AcMousTDrs.  • 

It  appearing  that  stock  of  a  corporation  had  been  deposited  as  securitf 
for  the  payment  of  certain  not«H  and  other  advances,  it  ia  held,  un- 
der the  circumatances  of  this  case,  that  no  Judgment  baaed  on  either 
of  the  notes  should  be  allowed  until  the  disposition  of  the  stock 
shall  have  been  accounted  for. 

Error  to  th*  District  Court  of  Arapahoe   County. 
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During  the  litetime  of  laaac  Cooper  he  became  interested 
io  the  Koaring  Fork  Improvement  Company  with  W.  Henry 
Sutton,  defendant  in  error,  and  likewise  with  one  Bradley 
in  the  Pearl  Mining  Company.  Both  oorporationH  were 
stocked  and  bonded,  and  their  certificates  and  bonda  were 
dealt  in  by  the  parties.  While  Cooper  was  living  he  received 
from  Sutton  various  sums  of  money  for  which  Sutton  clalim 
he  died  indebted.     The  advances  amount  to  $16,750. 

Ill  the  tmiiiiactions  resulting  in  the  acquisition  of  title  to 
the  mining  propei-ty,  Cooper  became  indebted  to  divers  par- 
ties, and  the  indebtedness  was  evidenced  by  sundry  notes- 
After  his  deceaae,  Jones  wa^  appointed  udministi-ator  by  the 
county  court  of  Arapahoe  county,  and  proceeded  to  wind  up 
the  estate.  In  the  coui-se  of  the  administration  Sutton  filed 
clniinu  against  the  estate  on  four  piooiissory  not«s,  two  of 
«5,000  each,  one  of  *1,600  and  one  of  41,000.  At  about  the 
time  tliese  claims  were  filed,  or  concurrently  therewith,  Sutton 
also  filed  some  proofs  of  the  claim  of  $16,750.  The  county 
court  seems  not  to  have  considered  these  claims  concuri-ently, 
but  disallowed  the  notes,  entering  a  final  order  to  that  end. 
From  this  order  Sutton  appealed  to  the  district  court.  Af- 
terwards, the  admin  is  ti-Htor  was  notified  that  this  unliquidated 
claim  of  $16,760  would  be  presented  for  allowance.  It  was 
contested  and  judgment  rendered  in  favor  of  the  est-ate. 
From  this  finding  Sutton  appealed,  and  tlie  case  was  docketed 
iu  the  district  court  as  a  separate  case.  At  some  time  either 
before  or  after  the  case  reached  the  district  court,  the  pai-ties 
reduced  their  respective  daiBM  ta  wiita^,  and  tb»  msttm 
stood  for  h7!it.  Upon  the  issues  thus  formed  upon  the  vari- 
ous claims  the  court  set  down  both  cases  for  hearing  upon 
the  same  day,  with  the  suggestion  that  unless  some  reason 
was  shown  to  the  contrary,  they  would  he  consolidated  prior 
to  the  trial.  The  court  oi-dered  the  two  matters  to  be  con- 
solidated as  one  cane,  and  while  the  evidence  was  taken  sepa- 
lutely  they  were  treated  as  one  case  tor  the  purposes  of 
disposition.  At  the  hearing  the  $1,500  note  and  one  of  the 
$6,000  notes  were  withdrawn.     The  claim  of  the  $1,000  note 
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WHS  allowed  with  interest.  On  the  915,000  note  remaining, 
Sutton  was  allowed  to  recover  one  half  with  interest,  said  note 
80  allowed,  with  interest,  aggregating  the  sum  of  $6,611.45. 
The  claim  of  Sutton  for  $16,750  was  disallowed.  A  single 
judgment  was  entered  in  accordance  with  said  findings  for 
the  Bum  of  $6,611.45.  To  this  judgment  the  administrator 
sued  out  a  writ  of  error  from  thia  court.  Sutton  likewise 
sued  oat  a  writ  of  error  from  the  court  of  appeals,  and  there- 
by attempted  to  review  that  part  of  the  judgment  which  found 
him  disentitled  to  recover  upon  the  $16,750  claim.  The  court 
of  appeals  becoming  advised  of  the  situation,  upon  reaching 
the  case  for  hearing,  suggested  that,  as  there  was  but  one 
judgment,  but  one  review  could  be  had ;  whereupon,  by  stip- 
ulation, the  record  in  that  court  was  brought  into  this  court, 
and  consolidated  with  the  case  ali-eady  here. 

The  rights  of  the  parties  are  largely  dependent  upon  two 
written  agreements,  and  collaterally  upon  a  third,  which  is 
prior  in  date.  This  prior  agi-eement  is  set  forth  in  the  case 
of  Jones,  AdmintBtrator,  v.  Perot,  decided  at  this  term  (ante 
141).     Tlie  remaining  agreements  are  as  follows: 

"This  agreement  made  this  Ist  day  of  May,  A.  D.  1^82, 
by  and  between  Isaac  Cooper,  of  Denver,  Coloi-ado,  of  the 
first  part,  W.  Henry  Sutton,  of  Philadelphia,  Pennsylvania, 
of  the  second  part,  and  D.  H.  Bradley,  of  Denver,  Colorado, 
of  the  third  part,  witnesseth : 

"  That-for  and  in  considei-ation  of  twelve  thousand  (12,000) 
dollars  (in  hand  paid)  to  said  Isaac  Cooper  by  said  W.  Hen- 
ry Sutton,  the  receipt  whereof  is  hereby  acknowledged,  and 
in  consideration  further  of  the  sum  of  four  tliousand  seven 
hundred  and  fifty  (4,750)  dollars  acknowledged  to  have  been 
paid  heretofore  to  said  Isaac  Cooper  by  said  W.  Henry  Sut- 
ton, in  consideration  further  of  eleven  thousand  nine  hun- 
dred and  ninety-four  (11,994)  shares  of  the  capital  stock  of 
The  Roaring  Fork  Improvement  Company  ttiwisferred  and 
set  over  to  said  Isaac  Coopei*  by  siud  W.  Henry  Sutton,  and 
in  consideration  farther  of  the  sara  of  thirteen  thousand 
(13,000)  dollars  to  be  paid  to  said  Isaac  Cooper  by  said  W. 
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Henry  Sutton,  according  to  the  terms  of  an  agreement  this 
day  executed  between  said  Isaac  Cooper  and  said  W.  Henry 
Sutton,  and  in  considei'ation  furthermore  of  the  expenses  in- 
curred and  services  heretofore  rendered  and  intended  to  be 
liereafter  rendered  by  said  W.  Henry  Sutton  and  said  D.  H. 
Bradley  in  the  organization  of  The  Fearl  Mining  Company, 
the  said  Isaac  Cooper  covenants  and  agrees : 

"  Firtt — To  and  with  said  W.  Henr}'  Sutton,  and  it  is  here- 
by mutually  agreed  by  and  between  said  Isaac  Cooper  and 
said  W.  Henry  Sutton,  that  they  ai-e  joint  owners  and  equal 
partners  in  and  to  all  the  capital  stock  and  bonds  of  The  Roar- 
ing Fork  Improvement  Company  now  owned  or  held  by  said 
Isaac  Cooper  oc  said  W.  Henry  Sutton  or  that  may  be  ac- 
quired hereafter  l^  either  of  them,  and  it  is  further  cove- 
nanted and  agreed  that'  all  expenses  incurred  and  outlays 
made  by  either  party  hereto  hereafter  in  oonnectioa  with  the 
conduct  of  the  affairs  of  The  Roanng  Fork  Improvement 
Company,  are  to  be  equally  shared  by  baid  Isaac  Cooper  and 
said  W.  Henry  Sutton;  and  it  is  furthermore  undenitood 
and  agreed  that  all  the  responsibilities  attaching  to  said  Isaac 
Cooper  under  and  in  accordance  with  the  terms  of  an  ^lee- 
meitt  made  between  said  Isaac  Cooper  and  the  bondholden 
of  The  Roaiing  Fork  ImproTement  Company  aud  now  filed 
with  The  Guai'antee  Trust  and  Safe  Deposit  Company  of 
Philadelphia,  nfe  to  be  equally  shared  by  said  Isaac  Cooper 
and  said  W.  Henry  Sutton  ;  and  it  is  further  understood  and 
agreed  that  monthly  settlements  of  the  expenses  incurred 
aud  outlays  made  by  either  party  hereto,  shall  he  made  be- 
tween the  said  parties,  and  that  tlie  profits  that  may  accrue 
are  to  be  divided  equally  share  and  share  alike  at  such  times 
as  may  be  hereafter  mutually  agreed  upon  between  the  par- 
ties hereto,  and  further  that  an  equal  division  of  the  stocks 
and  bonds  of  the  said  company  may  be  made  and  this  joint 
ownership  and  equal  partnership  terminated  at  any  such  time 
as  may  hereafter  be  mutually  agreed  upon  between  the  said 
Isaac  Cooper  and  the  said  W.  Henrj'  Sutton. 

"  Said  Isaac  Cooper  oovenants  and  agrees : 
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"  Second — To  and  with  said  W.  Henry  Sutton  and  said  D. 
H.  Biadley,  and  it  ia  mutually  understood  and  agreed  by 
and  between  said  Isaac  Cooper,  said  W.  Henry  Sutton  and 
uaid  D.  H.  Bradley  that  said  Cooper  is  to  ti'anefer  to  said  D. 
H.  Bradley  all  tbe  stock  of  The  Feail  Mining  Company  that 
now  stands  or  that  should  now  stand  in  the  name  of  said 
Isaac  Cooper.  And  that  said  W.  Henry  Sutton  is  to  trans- 
fer to  said  D.  H.  Bradley  any  of  the  stock  of  The  Pearl  Min- 
ing Company  that  he  may  hold  when  it  has  been  released 
by  the  payment  to  him  of  moneys  advanced,  and  it  is  hereby 
mntually  understood  and  agreed  that  the  stock  so  transfeited 
by  said  Isaac  Cooper  and  said  W.  Henry  Sutton  to  said  D. 
H.  Bradley  is  to  be  held  by  said  D.  H.  Bradley  in  tiust  for 
die  purpose  and  with  the  power  to  sell  so  much  of  said  stock 
88  may  be  necessary  to  raise  moneyit  equal  in  amount  to  the 
actual  cash  purchase  price  to  said  Isaac  Cooper  of  all  of  the 
sixteen  (16)  properties  of  The  Pearl  Mining  Company  over 
and  above  the  actual  amount  of  cash  subsciibed  by  the  bond- 
holders of  The  Roaring  Fork  Improvement  Company  under 
the  ^^eement  between  them  and  said  Cooper  befoi-e  refeiTed 
to,  together  with  the  actual  cash  outlay  of  said  W,  H.  Sut- 
ton beretofoie  made  in  connection  with  the  aforesaid  compa- 
nies. And  it  is  also  agi'eed  that  said  D.  H.  Bradley  is  to 
have  power  to  secure  any  loan  necessary  to  carry  out  the 
objects  of  this  i^reement  and  to  hypothecate  so  much  of  said 
stock  so  held  by  him  in  trust  as  may  be  necessaiy  to  effect 
such  loan,  together  with  the  interest  thereon.  It  is  also  un- 
derstood that  all  moneys  so  raised  or  borrowed  by  said  D.  H. 
Bradley  are  to  be  turned  over  to  said  W.  Heniy  Sutton  to  be 
disposed  of  in  accoi-dance  with  an  agreement  between  said 
W.  H.  Sutton  and  Isaac  Cooper  of  this  date  before  referred  to. 

"  It  is  also  understood  and  agreed  by  all  the  parties  hereto 
that  after  the  amount  of  money  aforesaid  has  been  raised 
and  all  loans  lepaid,  if  any  have  been  made,  that  then  said 
D,  H.  Bradley,  acting  as  trustee,  is  to  divide  equally  be- 
tween the  parties  hereto  the  stock  of  The  Pearl  Mining  Com- 
pany remaining  in  his  hands;  that  the  said  Isaac  Cooper  is 
Vol.  XIX— 19 
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to  receive  one-thii-d,  said  W.  Henry  Satton  ia  to  receiYe  one- 
third,  and  said  D.  H.  Bradley  is  to  receive  one-third. 

"  It  is  also  understood  and  agi-eed  that  this  ti-ust  may  be 
terminated  at  any  time  that  any  two  of  the  parties  here- 
to may  so  desire,  and  in  that  event  the  stock  nhall  be  r&- 
tranaferi-ed  by  said  D.  H.  Bradley  to  the  parties  from  whom 
it  was  received  for  the  equal  benefit  of  said  Cooper  and  said 
Sutton. 

"  In  witness  whereof,  we  have  hereunto  set  our  hands  and 
seals  at  Philadelphia,  state  of  Pennsylvania,  the  day  and 
year  first  above  written. 

"Isaac  Coofee,  [skalI 

"  W.  Henry  Sutton,     [seal] 
"  D.  H.  Bradley."  [seal] 

BBCOND   AGREEMENT. 

"Whereas,  in  an  agi-eement  mnde  this  first  day  of  May, 
A.  D.  1882,  btstween  Isaac  Cooper,  W.  Henry  Sutton  and 
D.  H.  Bradley,  it  is  stipulated  and  agreed  that  the  moneys 
received  by  D.  H.  Bradley,  fiom  the  sale  of  the  stock  of 
The  Pearl  Mining  Company  are  to  be  turned  over  to  said 
W.  Heniy  Sutton,  and  whereas  it  is  also  stipulated  in  the 
same  agreement  that  said  W.  Henry  Sutton  is  to  pay  to  said 
Isaac  Cooper  the  sum  of  thirteen  thousand  (13,000)  dollars 
in  accordance  with  the  terms  of  an  agreement  of  an  even  date. 

"  Now,  Therefore,  this  agreement  made  this  Ist  day  of 
May,  A.  D.  1882,  by  and  between  Isaac  Cooper  of  Denver. 
Colorado,  and  W.  Henry  Sutton  of  Philadelphia,  Pennsyl- 
vania : 

"  Witnesseth,  that  of  the  moneys  so  received  by  said  W. 
Henry  Sutton  from  D.  H.  Bradley,  the  sum  of  three  thousand 
(3,000)  dollars  is  to  be  paid  to  said  Isaac  Cooper,  the  sum  of 
ten  thousand  (10,000)  dollnrii  ia  to  be  applied  to  the  payment 
of  two  notes  of  five  thousand  (5,000)  dollars  each,  given  by 
said  Isaac  Cooper  to  M.  F,  Simmons  and  endorsed  by  W. 
Henry  Sutton,  and  sixteen  thousand  seven  hundred  and  fifty 
(16,760)  doUai-s  is  to  be  retained  by  said  W.  Henry  Sutton 
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as  repayment  to  him  of  moneys  advanced  to  said  Isaac  Coop- 
er, and  further  that  said  W.  Heniy  Sutton  ia  to  retain  any 
additional  amount  that  he  may  have  advanced  to  Is»ac 
Cooper  in  cnnnection  with  the  matters  of  The  Pearl  Mining 
Company,  that  hau  not  been  otherwise  repaid  ;  and  fuithcr 
that  D.  H.  Bradley  ia  to  be  paid  ten  per  cent  of  the  amounts 
received  from  the  sale  of  The  Pearl  Mining  Company's  stock 
at  sixty  cents  per  shaie  or  over. 

"And  further  that  the  payment  of  thirteen  thousand 
(13,000)  dollars,  I'efeiTed  to,  to  be  made  by  said  W.  Henry 
Sutton  to  said  Isaac  Cooper,  is  only  to  be  made  in  ti^  event 
of  the  receipt  of  that  amount  by  said  W.  Henry  Sutton  fmm 
said  D.  H.  Bradley,  and  that,  ia  that  event,  of  this  amount 
BO  provided  for,  said  Isaac  Cnoper  is  to  receive  three  thou- 
sand (3,000)  dollars,  and  the  balance,  ten  thousand  (10,000) 
dollars,  is  to  be  applied  to  the  payment  of  said  Isaac  Cooper's 
notes  to  M.  F.  Simmons  before  referred  to. 

**  And  it  is  stipulated  and  agreed  by  the  parties  hereto,  thiit 
in  the  event  of  said  W.  Henry  Sutton  not  receiving  from 
D,  H.  Bradley  the  amount  of  moneys  so  stipulated  to  be  paid 
to  said  Isaac  Cooper  and  to  said  M.  F.  Simmons,  that  then  in 
that  event,  said  W.  H.  Sutton  is  to  be  released  from  the  pay- 
ment of  three  thousand  (3,000)  dollars  to  said  Isaac  Cooper, 
and  said  Isaac  Cooper  and  said  W.  Henry  Sutton  are  to  be 
jointly  liable  for  the  amount  of  said  notes  given  to  said  M.  P. 
Simmons. 

"  And  it  is  farther  stipulated  and  agreed  that  in  event  of 
either  party  hereto  taking  stock  of  The  Pearl  Mining  Com- 
pany for  payments  that  were  otherwise  to  have  been  made 
in  cash,  that  aucb  stock  shiUl  be  taken  on  the  basis  of  fifty 
cents  per  share. 

"  In  witness  whereof,  we  have  hereunto  set  our  hands  and 
seals  at  Philadelphia,  this  1st  day  of  May,  A.  D.  1882. 

"Isaac  Cooper,  [seal.] 

"  W.  Henby  Sutton."  [seal.] 

Messrs.  Bennet  &  Bbnnbt,  for  plaintiff  in  error. 
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Ml-.  R.  D.  Thompson  and  Mr.  W.  Henbt  Sutton,  for  de- 
fendant in  eiTot. 

Chibp  Justice  Hatt  delivered  the  opinion  of  the  conn. 

Tlie  appeal  as  taken  from  the  county  to  Uie  district  court 
was  properly  taken  under  the  amendment  of  1891.  See  Seij- 
sion  Laws,  1891,  pp.  108, 109. 

The  main  contention  in  this  court,  as  in  the  county  and 
district  courts,  has  reference  to  the  proper  construction  of 
the  two  written  contracts  of  May  1, 1882.  These  agi-eements 
were  executed  contemporaneously,  and  relate  to  tlie  same 
subject-matter ;  they  refer  one  to  the  other  and  are  to  be  con- 
strued together. 

The  first  of  these  agreements  also  refers  to,  and  is  based 
upon  a  prior  agreement  executed  between  Isaac  Cooper  and 
the  bondholders  of  The  Roaring  Fork  Improvement  Com- 
pany. This  agreement  will  be  found  specifically  set  forth  in 
the  case  of  Jones,  Adminittrator,  v.  Perot,  decided  at  this  t«rm, 
ante,  p.  141.  An  examination  of  this  prior  agieement  dis- 
closes that  both  Cooper  and  Sutton  were  interested  in  the 
stock  an 'bonds  of  The  Pearl  Mining  Company  and  of  The 
Roaring  Fork  Improvement  Company.  In  the  carrying  out 
of  the  entei-prise  undertaken  by  these  companies,  the  expend- 
iture of  large  sums  of  money  was  contemplated,  and  it  was 
expected  that  handsome  protits  would  be  realized. 

The  agreement  of  May  1, 1882,  between  Cooper,  Sutton 
and  Bradley  is  plain  and  uimmbiguous,  if  the  agreement  be- 
tween Cooper  and  the  bondholdeiis  be  borne  in  mind.  From 
these  and  the  evidence  before  us  relating  to  the  account 
claimed  by  Sutton  of  416,750,  it  appears  that  this  sum  is 
made  up  of  $4,750  theretofore  paid  to  Cooper,  and  the  sum 
of  |il2,000  paid  at  the  time  of  the  execution  of  this  tripartite 
agreement.  These  amounts  constituted  a  part  of  the  con- 
sideration paid  by  Sutton  for  an  equal  interest  with  Cooper 
in  the  stock  and  bonds  of  The  Roaring  Fork  Improvement 
Company  then  owned,  or  that  might  thereafter  be  acquired, 
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hy  either  of  the  parties.  By  the  first  of  the  agreements  of 
May  1,  18S2,  in  the  order  ia  which  they  appear  in  the  state- 
ment preceding  this  opinion,  Cooper  assumes  no  personal 
liability  for  the  repayment  of  this  sum  of  $16,750,  or  any  part 
thereof. 

It  is  contended,  however,  that  Cooper  did  obligate  himself 
personally  to  repay  this  money  to  Sutton  by  the  second  ^^ree- 
meuLof  May  1,  A.  D.  1882.  The  ai^untent  in  support  of 
this  contention  is  based  upon  the  statement  in  tliis  agreement 
that  said  sum  was  advanced  to  Cooper  by  Sutton.  It  is 
claimed  that  the  primal^  and  usual  meaning  of  the  word  ad- 
vanced, when  used  in  connection  with  the  payment  of  money, 
means  the  payment  of  money  to  be  refunded.  This  conclu- 
sion does  not  seem  to  rent  upon  any  substantial  basis.  More- 
over, as  we  have  heretofore  shown,  the  two  contracts  of 
May  1,  1882,  are  to  be  construed  together,  and  when  so  con- 
strued it  is  clear  that  this  sum  was  paid  to  Cooper  as  part  of 
the  consideration  for  au  additional  interest  on  the  part  of 
Sutton  in  certain  stock  and  bonds.  The  only  provision  made 
for  its  repayment  to  be  found  in  the  first  is  that  Cooper  and 
Sutton  were  to  deposit  with  Bradley,  as  trustee,  a  large 
amount  of  stock  of  The  Pearl  Mining  Company,  to  be  sold 
or  hypothecated  for  the  purpose  of  raising  money,  the  pro- 
ceeds to  be  used,  first,  U>  repay  the  amounts  advanced  by 
etich,  viz.:  "The  actual  cash  purchase  price  to  said  Isaac 
Cooper  of  all  of  the  sixteen  (16)  properties  of  The  Pearl 
Mining  Company  over  and  above  the  actual  amount  of  cash 
subscribed  by  the  bondholders  of  The  Roaring  Fork  Im- 
provement Company  under  the  agreement  between  them  and 
said  Cooper  before  referred  to,  t^^ether  with  the  actual  cash 
outlay  of  said  W.  H.  Sutton  heretofore  made  in  connection 
with  the  aforesaid  companies." 

This  is  made  more  specific  by  the  language  of  the  second 
agreement  to  which  Cooper  and  Sutton  are  the  only  parties, 
to  wit :  "  That  of  the  moneys  so  received  by  said  W.  Heniy 
Sutton  from  D.  H.  Bradley,  the  sum  of  three  thousand 
(3,000)  doUara  is  to  be  paid  to  said  Isaac  Cooper  the  sum  of 
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ten  thousRod  (10,000)  doUai-s  is  to  be  applied  to  the  paymeot 
of  two  Doteu  of  five  thousand  (5,000)  dollars  each,  g^ven  by 
said  Isaac  Cooper  to  M.  F.  Simmons  and  endoraed  by  W. 
Heury  Sutton,  and  sixteen  thousHud  seven  hundred  and  fifty 
(16,750)  dollars  is  to  be  retained  by  said  W.  Heiiiy  Sutton 
as  i-epayment  to  him  of  moneys  advanced  to  said  Isaac 
Cooper,  and  further  that  said  W.  Henry  Sutton  is  to  retain 
any  additional  amount  that  he  may  have  advanced  to  Isaac 
Cooper  in  connection  with  the  matters  of  The  Pearl  Mining 
Ciimpany,  that  has  not  been  otherwise  I'epaid;  and  further 
that  D.  H.  Bi-adley  is  to  be  paid  tea  per  cent  of  the  amounts 
received  from  the  sale  of  The  Pearl  Mining  Company's  stock 
at  sixty  cents  per  share  or  over." 

It  is  shown  that  the  two  notes  of  96,000  each,  given  by 
Cooper  to  M.  F.  Simmons,  were  executed  as  part  of  the  pur- 
chase price  of  the  sixteen  mining  properties,  conveyed  fiivt  to 
Cooper  and  by  Cooper  to  The  Pearl  Mining  Company. 

From  the  foregoing  it  will  be  seen  that  the  only  provision 
for  the  repayment  of  the  amounts  advanced  by  either  was 
that  such  repayment  should  be  made  out  of  the  pi-ooeeds  of 
the  stock  held  in  tmst  by  Bradley.  Neither  party  assumed 
any  pei^onal  liability  to  the  other  for  tbe  payment  of  any 
part  of  these  sums ;  therefore  the  dinallowance  of  the  claim 
of  Sutton  upon  the  9ll6,750  account  was  proper. 

In  view  of  tbe  foregoing  analysis  of  tbe  two  wiitten  in- 
strument of  May  1, 1882,  it  is  apparent  that  the  demand  for 
an  accounting  made  by  the  administi-ator  of  the  Cooper  es- 
tate in  the  court  below  should  have  been  allowed.  In  no 
other  way  can  the  lights  of  the  parties  be  intelligently  ad- 
justed. Independently  of  such  an  accounting  the  judgment 
of  the  court  below  in  favor  of  Sutton  upon  one  of  tlie  $5,000 
notes  in  controvei-sy  cannot  be  sustained.  The  stock  depos- 
ited with  Bradley  was  to  secure  the  payment  of  these  two 
notes,  and  other  advances  made  by  tbe  parties.  Until  tbe 
disposition  of  this  stock  has  been  accounted  for  no  judgment 
should  be  allowed  in  favor  of  either  of  the  parties  against  the 
other,  based  upon  either  of  these  $5,000  notes.     In  adjusting 
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the  various  claims  between  the  parties,  it  will  be  necessary 
for  the  coui-t  to  inquire  into  what  disposition,  if  any,  has 
been  made  of  the  second  of  those  95,000  notes.  The  evidence 
in  support  of  this  claim  was  withdrawn  from  the  considera- 
tion of  the  coanty  couit  prior  to  its  decision,  and  in  the  dis- 
trict court  the  claim  itself  was  withdrawn.  We  are  not 
advised  as  to  whether  such  note  has  been  paid.  If  it  should 
be  shown  that  it  has  been  paid  by  Cooper,  then  Sutton  cer- 
tainly is  not  entitled  to  recover  anything  upon  the  remaining 
note,  for  the  reason  that  under  the  first  agreement  of  May  1, 
1882,  it  was  provided  that  all  expenses  incurred  and  outlays 
made  by  either  party  in  connection  with  the  business  wei-e 
to  be  equally  shared  by  Cooper  and  Sutton.  Therefom,  what- 
ever payments  have  been  made  on  either  of  these  notes  should 
be  considered  in  any  accounting  that  may  be  had. 

The  allowance  of  the  claim  upon  the  91,000  note  in  the 
district  court  does  not  appear  to  be  open  to  an}'  of  the  objec- 
tions not  hereinbefore  specified.  From  aught  that  appears  by 
the  pleadings  or  proof,  this  one  thousand  dollar  note  evidenced 
an  independent  transaction  between  the  parties,  or  at  least  a 
tmnsaction  not  covered  by  either  of  the  agreements  hei-ein- 
l)«:fore  refeiTed  to.  The  loss  of  the  note  having  been  ac- 
counted for  atttitt facto rily  to  the  court  below,  it  was  proper  to 
introduce  secondary  proof  of  the  instrument.  It  is  unnec- 
essary to  consider  in  detail  the  objections  urged  on  the  al- 
lowance of  this  note.  They  are  all  technical  in  oharact«i' 
and  do  not  go  to  the  substantial  merits  of  the  controversy. 
Although  the  judgment  of  the  court  below  must  be  i-e- 
veised,  the  claim  upon  the  91,000  note  should  in  all  subse- 
quent proceedings  be  taken  as  established  in  favor  of  Sutton, 
and  credit  pven  accordingly. 

The  judgment  of  the  district  court  will  be  reveiued  with 
instructions  by  that  court  to  order  Sutton  to  file  a  complaint 
analogous  to  a  bill  in  equity,  wherein  he  shall  set  up,  accord- 
ing to  well  settled  rules  of  pleadings,  all  the  vaiious  claims, 
matters  and  controvei-siea  between  him  and  the  estate  of  the 
deceased  Cooper,  as  to  which  he  may  deem  himself  possessed 
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of  either  legal  or  equitable  rights.  The  admiaiatrator  shall 
be  likewise  ordered  to  plead  to  such  complaint,  setting  up 
whatsoever  of  defense,  legal  or  equitable,  be  may  deem  avail- 
able. 

If  there  are  other  suits  pending  between  the  parties,  involv- 
ing matters  growing  out  of  these  agreements,  as  alleged  in 
defendant's  answer,  then  the  district  court  should  consolidate 
such  suits  with  this,  so  far  as  the  same  can  be  consistently 
done  iu  accordance  with  good  practice,  to  the  end  that  all 
controvei-Hie^i  between  the  parties  growing  out  of  such  Agree- 
menta  may,  so  far  as  possible,  be  settled  in  6ne  action. 

Reversed. 
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MuLOCK,  Appellant,  t.  Wilson,  Appellee. 

1.  Objections  uc  Appellate  Court, 
An  objection  made  for  the  first  time  In  the  appellate  court,  !h  viewed 

with  jndlclal  dislsvor,  even  thoagb  tlie  objection  be  one  which  maj 
'  ^'   ".*!  be  ralHCd  at  an;  time;  in.  Buch  case,  the  rule  that  the  allegfatJoiiB  o( 

a  pleading  are  to  be  construed  most  sffongly  against  the  pleader, 
does  not  apply. 

2.  AcnoK  TO  Cabcel  Fbaudvlbht  Deed. 
In  an  action  brought  by  a  purchaser  of  land  at  sheriCTs  sale  to  cancel  a 

former  deed  on  the  ground  that  the  deed  Is  fraudulent*  and  void  as 
to  creditors,  the  oomplfdnt  need  not  alle^  the  Issuance  of  execution 
In  the  original  suit  and  a  return  nulla  bona,  nor  that  plalntIS  Is  in 
possession  of  the  land. 

8.  PBEarHPTiOBB  in  Favob  op  Becobd. 

Where  the  appellant  has  not  by  bill  of  exceptions  preserved  the  evidence, 
nor  any  objection  orezception  to  the  proceedings  in  the  trial  court, 
it  must  be  presumed  that  the  proceedings  were  regular  and  that  the 
evidence  fully  sustained  the  material  allegations  of  the  complaint. 

4.  Deed  FRAtntui.EHT  as  to  Subsequknt  Cbeditobs. 

Where  a  conveyance  of  land  was  made  by  an  insolvent  debtor  without 
consideration,  and  with  Intent  to  cheat  and  defraud  his  creditors, 
the  grantee  having  notice  of  such  fraudulent  intent;  held,  that  the 
conveyance  was  fraudulent  and  void  as  to  subsequent  as  well  as  ex- 
isting creditors,  and  that  the  land  in  the  hands  of  the  fraudulent 
grantee  was  subject  to  attachment  and  execution  by  the  grantor's 
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ondlton  the  same  &■  though  the  fraudulent  deed  had  never  been 


0.  Pbopbrtt  Subject  to  Exxcunoir. 

Partners  are  Jointljr  and  aeverally  liable  tor  the  debts  of  the  partnerBbip, 
and  the  separate  property  of  eaoh  partner  is  liable  to  execution  to 
satiityajudftment  against  the  firm.  In  this  state,  by  statute,  every 
interest  tn  land,  legaJ  and  equitable,  is  Bnbjeot  to  levy  and  sale  un- 
der exeoutjou  unless  occupied  as  a  homestead. 

6.  WAMT  of  POBITITE  ATKBKCinS. 

Where  the  existence  at  a  fact  may  be  gathered  from  the  allegations  of 
the  complaint,  the  want  of  direct  and  positive  avermenta  showing 
such  f<ict  will  not  be  deemed  a  fatal  ji^und  of  objection,  when  made 
for  the  flnt  dme  in  the  appellate  court 

Appeal  from  the  IHatriet  Court  of  Fremont  County. 

Action  to  remove  cloud  from  title  to  real  estate  by  oan- 
cellntion  of  fraudulent  deed.  Plaintiff  Wilson  obtained  judg- 
ment below.     Defendant  Mulock  brings  tbis  appeal. 

TBU!  COMPLAIKT. 
Among  other  things,  tbe  complaint  contains  the  following: 
"The  plaintiff  John  Wilson  complains  of  tbe  defendant 
Peter  Mulock,  and  for  cause  of  complaint  shows :  That  on, 
to-wit,the  n»-day  of  February  A.  D.  1888  the  firm  of  Mulock 
Bnts.  &  Co.,  a  partnership  composed  of  Ira  and  Joshua  Mu. 
lock  and  A.  R.  Gumaer,  was  indebted  to  him  in  tbe  sum  of 
six  thousand  dollars  (|t6,000)  which  sum  was  then  due ;  that 
on  failure  of  said  firm  and  every  member  thereof  to  pay  him 
his  said  demand,  he  commenced  an  action  at  law  in  thiti  Hon- 
orable Court,  on  tlie  24th  day  of  February  A.  D.  1888,  against 
the  said  firm  of  Mulock  Bros.  &  Co.,  and  on  the  same  day 
caused  a  writ  of  attachment  to  be  issued  out  of  said  court 
against  the  property  of  said  partnership,  and  each  member 
thereof,  to  secure  said  demand,  and  there  being  no  partner- 
ship property  to  be  found  on  wliich  to  levy  said  writ  of  at- 
tachment, the  same  wns  levied,  on  the  24tb  day  of  February, 
1888,  upon  lot  14  in  block  9  in  Canon  City,  Fremont  county, 
Colorado,  as  the  property  of  the  said  Ira  Mulock,  and  the 
same  was  then  and  there  the  sole  property  of  said  Irn  Mulock 
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that  afterwtti-ds,  on  the  12th  day  of  April,  1888,  plaiiitaff  i«- 
covered  judgroeiil  against  the  said  fii-m  of  Mulock  Brus.  &Co. 
for  the  sum  of  six  thousand  dollars  ($6,000)  and  costs  of  suit, 
in  this  Honomble  Court,  amounting  to  six  thousand  and 
thirty-two  doll«re  and  twenty  cents  ($6,032.20). 

"  Plaintiff  further  shows  that  l>y  virtue  of  the  levy  of  his 
said  writ  of  attachment  on  said  lot  14  in  block  9,  as  aforesaid, 
he  acquired  a  lien  theieon  prior  and  superior  to  that  acquired 
by  any  other  person  or  persons;  that  when  said  writ  was 
levied  the  said  piemiaea  were  the  sole  and  exclusive  property 
of  the  said  Ira  Muiock,  and  no  other  pei^on  or  persons  had 
any  equitable  right  therein. 

"  Complainant  further  shows  that  on  the  1st  day  of  May. 
1888,  he  sued  out  of  this  Honorable  Court  a  writ  of  execution 
upon  his  said  judgment  and  caused  the  same  to  be  levied  on 
t<aid  lot  14  in  block  9 ;  that  un<1er  such  levy  the  sheiiff  of 
Fremont  county  made  due  advertisement  of  the  notice  of  the 
sale  of  the  said  property,  to-wit :  By  advertisement  in  the 
Fremont  County  News,  a  weekly  newspaper  published  in  said 
Canon  City,  the  first  publication  thereof  being  on  the  10th 
day  of  May,  1888,  and  the  last  thei-eof  being  on  the  Slst  of 
said  month,  1888  ;  and  on  the  4th  day  of  June,  1888,  in  pur- 
suance of  the  commands  of  said  writ  of  execution  and  the 
said  notice  of  such  sale,  the  said  sheiiff  offered  said  pi-emises 
for  sale  at  the  front  door  of  the  court  bouse,  in  said  Fre- 
mont county,  between  the  hours  of  10  o'clock  A.  M.  and 
5  o'clock  P.  M.,  and  then  and  there  sold  said  premises  to  said 
plaintiff,  he  being  the  highest  and  best  bidder  therefor,  having 
bid  the  sum  of  six  thousand  dollars  ($6,000)  for  said  pi-emises, 
which  said  sum  was  greater  than  that  bid  by  any  other  per- 
son, for  said  pi-operty,  at  said  sale ;  that  thereby  the  said  judg- 
ment theretofore  obtained  by  plaintiff  against  the  said  Mulock 
Bros.  &  Co.,  was  satisfied  and  credited  to  the  extent  of  six 
thousand  dollars  ($6,000). 

"Plaintiff  further  shows  that  since  the  said  4th  day  of  June, 
1888,  when  said  sate  of  said  premises  was  made  by  said  sher- 
iff, and  bought  by  complainant  an  afoi'esaid,  there  has  been 
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110  payment  of  said  judgment,  or  any  p&rt  thereof,  uiHde  by 
Ira  Mulock,  or  by  any  person  for  him,  nor  by  any  one  claim- 
ing any  intei-est  in  snid  premises,  nor  has  there  been  any  re- 
demption of  said  pi-einities  from  said  sale ;  and  that  on  the 
4th  day  of  March  A.  D.  1889,  plaintiff,  by  force  of  law,  be- 
came and  was  entitled  in  law  and  equity  to  demand  and  have, 
of  and  from  said  sheriff,  a  deed,  conveying  to  him  all  the  i-ight, 
title  and  intei'est  of  the  said  Ira  Muloek  in  and  to  the  said 
land  and  premises. 

"And  on  the  7tb  day  of  March,  instant,  the  said  sheriff,  in 
pursuance  of  law,  did  execute  and  deliver  unto  plaintiff  n 
deed,  by  which,  as  sherjff,  be  conveyed  all  the  right,  title  and 
intei-est  in  law  and  equity,  of  the  siiid  Ira  Mulock,  in  and 
to  said  lot  14  in  block  9  in  the  town  of  Canon  City,  all  of 
which  will  moi'e  fully  and  at  large  appear,  reference  being 
had  thereto. 

"  That  by  force  and  virtue  of  the  premises,  plaintiff  became, 
was  and  is  now  the  owner  of  the  wliole  of  said  pi-emises,  in 
fee  simple  absolute. 

"And  for  a  further  cause  of  complaint  in  this  behalf, 
plaintiff  shows  that  for  twoyeara  and  more  last  past  the  said 
Ira  Mulock  has  been  largely  indebted  and  in  failing  cii-cum- 
stances,  unwilling  and  unable  to  pay  his  debts ;  that  intend- 
iijg  and  contiiving  bow  to  cheat  and  defraud  his  creditoi^, 
and  to  so  dispose  of  and  secrete  his  property,  and  all  thereof, 
that  his  said  creditors  wnuld  be  unable  to  subject  the  same 
to  the  payment  of  their  claims  and  demands,  on  or  about  the 
20th  day  of  December,  1887,  secielly  and  fraudulently  con- 
veyed the  said  lot  14  in  block  9,  in  Canon  City,  unto  said 
defendant  Peter  Mulock;  that  said  Peter  is  the  son  of 
said  Ira ;  that  said  Peter  then  was,  and  always  before  that 
time  was,  and  still  is  a  young  man,  unmarried,  of  no  means 
or  estate  of  any  kind  or  value,  and  wholly  dependent  upon 
said  In,  his  father,  for  support ;  that  the  nominal  consid- 
eration for  said  conveyance  was  twelve  thousand  dullam 
($12,000)  and  in years,  at  the  mteof per  cent  per  an- 
num ;  that  no  money  in  hand  was  paid  on  said  conveyance  by 
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said  Peter,  nor  has  any  paii  of  said  pretended  price  ever  been 
paid  by  him  to  said  Ira  Mulock  or  to  any  othet  person  rep- 
resenting him. 

"  And  plaintiff  charges  the  fact  to  be  that  said  defendant 
Peter  took  said  conveyance  of  said  premises  with  notice  of 
the  fraudulent  intent  and  purpose  of  the  said  Ira  Mulock, 
then  and  there  designing  and  intending  to  aid  and  assist  the 
said  Ira  in  his  fmudulent  purpose  aforesaid ;  or  that  the  said 
conveyance  to  the  said  Peter  by  the  said  Ira  was  then  and 
there  intended  by  the  latter  to  be  a  gift  to  the  said  Peter, 
well  knowing  then  and  there  bis  inability  to  pay  his  just 
debts,  and  was  so  accepted  by  the  said  Peter,  and  it  was  then 
and  there  understood  by  and  agreed  by  and  between  the  said 
parties  thereto,  that  no  consideration  was  to  be  expected  of 
or  paid  by  the  said  Peter. 

"In  consideration  of  the  premises  plaintiff  prays:  First: 
Tliat  the  said  pretended  deed  of  conveyance  from  the  said 
Ira  Mulock  to  the  said  defendant  Peter  be  decreed  fraudu- 
lent and  void  and  for  naught  held  against  the  plaintiff,  and 
that  the  same  be  canceled  and  set  aside." 

Messrs.  Wescott  Sc  RlZBR,  for  appellant. 

Messrs.  Macon  &  Macon,  Mr.  J.  H.  Maufin  and  Mr. 
D.  R.  Wilson,  for  appellee. 

Mb.  Justice  Elliott  delivered  the  opinion  of  the  court. 

1.  The  only  matter  assigned  for  error  is,  that  the  complaint 
doe»  »o£  ttate  fact$  gufficient  to  comtitute  a  cause  of  action. 
The  defendant  did  not  demur  nor  otherwise  object  to  the 
complaint  for  any  cause  in  the  trial  court,  nor  was  any  motion 
in  anest  of  judgment  interposed.  An  objection  made  for  the 
first  time  in  an  appellate  court  is  viewed  with  judicial  dis- 
favor, even  though  the  objection  be  one  which  the  code  per- 
taits  to  be  r^sed  at  any  time. 

In   Geltton  v.  HoyU  13  Johns.  (N.  Y.)  675,  Chancellor 
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Kent  said  :  "  A  party  acts  against  good  conscience  if  be  will 
not  come  furwaid  and  diiicloae  his  reaisotis,  when  called  upon 
by  the  proper  tnbuiml,  but  i-etterves  hiiimelf  for  another 
court,  and  for  tlie  cold,  hard  purpose  of  accumulating  costs, 
or  of  depriving  his  adveigaiy  of  the  opportunity  of  correct- 
ing bis  eri-or." 

In  determining  the  snflBciency  of  pleadings  upon  demurrer, 
the  rule  at  common  law  was  that  the  ullegationg  should  be 
construed  most  strongly  against  the  pleader.  After  verdict, 
however,  the  rule  was  different;  a  fortiori,  on  appeal  or  eiTor 
where  no  objection  has  been  interposed  at  niti  •prim.  In  the 
present  case,  therefore,  if,  in  any  aspect,  the  complaint  states 
facts  sufficient,  in  subiitance,  to  constitute  a  cause  of  action, 
the  judgment  of  the  district  court  must  be  upheld.  Code, 
§§  78, 442,  443  ;  Bliss  on  Code  Pleading,  §§  436-488,  et  geq. 

2.  The  complaint  under  consideration  is  not,  strictly  speak- 
ing, a  creditor's  bill.  The  action  was  brought  to  cancel  a 
deed  to  real  estate  on  the  ground  that  the  deed  was  and  is 
fraudulent  and  void  as  to  plaintiff,  a  creditor  of  the  grantor. 
The  action  is  of  such  a  nature  that  it  was  not  necessary  that 
the  complaint  should  allege  the  issuance  of  execution  in  the 
original  suit  and  a  return  nvlla  bona;  nor  was  it  necessary 
that  plaintiff  should  have  been  in  possession  of  the  land  in 
order  to  maintain  the  action.  These  questions  have  been 
much  considered  by  this  court;  and  the  doctrine  has  been 
announced  that,  "  where  a  pai-ty  can  only  assert  an  equitable 
title  to  leal  property,  though  bis  interest  may  be  full  iind 
complete, — as  where  there  is  some  trust  to  be  declaied,  or 
legal  title  to  be  extinguished,  some  instrument  not  void  on 
its  face  to  be  canceled  or  coiTected,  or  other  olistacle  to  be 
removed  before  his  i-igbts  can  be  made  manifest, — he  may, 
though  out  of  possession,  under  a  system  of  procedure  like 
ours,  have  his  equitable  remedj',  and  may  unite  with  it  any 
appropriate  cause  of  action  through  which  he  may  secure  the 
full  and  adequate  relief  to  which  he  may  be  entitled."  And, 
further,  "  that  a  person  having  procured  a  sheriffs  deed  to 
land,  based  upon  valid  proceedings,  may  maintain  an  action 
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to  set  aside  and  cniicel  a  deed  given  by  the  judgment  debtor 
before  the  reuovery  of  the  judgment  with  intent  to  defraud 
the  judgment  creditor ;  and  it  is  not  necesssry  that  such  party 
should  be  in  possession  of  the  premises  at  the  time  of  insti- 
tuting such  action.  A  judgment  creditof  desiring  to  set 
a-side  a  supposed  fraudulent  deed  of  real  estate  may  bring  his 
action  thei-efor  to  test  the  validity  of  the  deed  before  attempt- 
ing to  subject  the  premises  to  execution  sale;  or  the  pur- 
chaser, after  such  sale,  may  bring  his  action  to  remove  the 
cloud  from  the  title  by  canceling  the  supposed  fraudulent 
deed,  and  to  recover  possession  of  the  premises."  Sea  Steele 
ffrouierB'  Bank  v.  Newton,  13  Colo.  249,  and  cases  there  cited. 

3.  This  cau.se  was  tried  upon  the  pleadings  aud  evidence 
given  in  open  court.  The  findings  and  decree  were  in  favor 
of  plaintiff.  Appellant  has  not  by  bill  of  exceptions  pre- 
served the  evidence  nor  any  objection  or  exception  to  the 
proceedings  in  the  trial  court.  It  must,  therefore,  be  pre- 
sumed that  the  piwieedings  were  regular,  and  that  the  evi- 
dence fully  sustained  all  the  material  allegations  of  the 
complaint  In  this  respect  the  case  is  essentially  different 
from  the  case  of  Burdsall  v.  Wt^goner,  4  Colo.  258,  so  much 
relied  upon  by  appellant.  In  the  Burdsall  case,  Mr.  Justice 
Stone  delivering  the  opinion  of  the  coui't.  said: 

"The  bill  charged  the  gi-antee  with  knowledge  of,  and 
participation  in,  the  fraudulent  intent  of  the  grantor,  as  veil 
as  a  total  want  of  any  considei'ation  whatever.  These  alle- 
gations are  denied  in  the  separate  answero  of  the  defendants, 
and  no  proof  was  made,  nor  was  any  evidence  attempted  to 
be  introduced  touching  any  of  these  averments." 

4.  In  the  present  case  the  complaint  nlleges  and  (as  must 
be  presumed)  the  evidence  fully  proved  that  the  conveyance 
was  made  by  the  father  to  the  son  without  consideration, 
that  it  was  made  when  the  grantor  was  "largely  indebted 
and  in  failing  cii-cumstances,  unwilling  and  unable  to  pay 
his  debts,"  that  it  was  made  with  int«nt  on  the  pait  of  the 
grantor  to  cheat  and  defraud  his  creditors,  and  that  the 
grant«e  received  the  conveyance  with  notice  of  such  fraud* 
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alent  intent.  Under  such  circumstances,  it  is  immateiinl 
whether  the  indebtedness  to  plaintiff  accrued  befoi-e  or  after 
the  making  of  the  fraudulent  conveyance.  The  deed  having 
been  made  without  consideiation  and  with  intent  to  cheat 
and  defraud  the  creditors  of  the  grantor,  vras  fraudulent  and 
void  as  to  subsequent  at)  well  as  existing  creditors ;  and  so 
the  land  in  the  liatidd  of  the  fraudulent  grantee  was  as  much 
subject  to  the  attachment  and  execution  of  plaintiff  as  though 
the  fraudulent  deed  had  never  been  executed.  As  to  plain- 
tiff, the  land  still  belonged  to  the  grantor.  Marston  v.  Mari- 
ton,  54  Me.  476 ;  Weightman  v.  Hatch,  17  Ilia.  287 ;  Newman 
t>.  WiiUtU,  52  Ills.  101. 

In  Wileoxen  v.  Morgan,  2  Colo.  478,  Mr.  Justice  Wells,  de- 
livering the  opinion  of  tlie  court,  said:  "A  conveyance  which 
is  not  only  voluntary,  but  animated  by  a  positive  and  active 
intent  to  defraud  existing  creditors,  is  void,  not  only  as  to 
these,  but  as  to  suheequent  creditois  as  well."  See  the  cases 
there  cited ;  also,  Gregory  v.  Filbenk,  12  Colo.  882. 

5.  The  separate  property  of  each  defendant  in  the  fiist 
suit  was  subject  to  attachment  and  execution  to  satisfy  plain- 
tiff's judgment  against  the  firm.  Partneis  are  jointly  and  ^ 
sevei  ally  liable  for  the  debte  of  the  partnei-ship ;  and  by  stat- 
ute, in  this  state,  every  intei-est  in  land,  legal  and  equitable, 
ia  subject  to  levy  and  sale  under  execution,  unless  occupied"^ 
as  a  homestead.  General  Statutes,  §  1883;  Mandolph  v. 
Daly,  16  N."  J.  Eq.  816. 

6.  It  was  not  necessary  to  allege  the  insolvency  of  each 
iodividual  member  of  the  firm  of  Mulock  Bios.  &  Co.,  noi-  to 
allege  in  hac  verba,  that  the  fraudulent  conveyance  com- 
plained of  embarrassed  plaintiff  in  obtainiug  his  deed  or 
judgment.  The  complaint  states  that  there  was  no  partner- 
ship pi-operty  to  be  found  upon  which  to  levy  plaintiff's  at- 
tachment ;  and  it  may  be  readily  gathered  from  the  allegations 
of  the  complaint  that  plaintiff  was,  and  has  been,  emharrasseil 
in  collecting  his  debt  by  reason  of  the  fmudulent  conveyance. 
Dunham  v.Cox,10  N.  J.  Eq.  184.  Direct  and  positive  aver- 
ments showing  plaintiffs   embarrassment  would  doubtless 
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have  been  rnnde  if  the  compliiitit  had  been  challenged  on 
that  grnimd  in  the  trial  court. 

In  Henry  v.  Traveler^  las.  Co.,  16  Colo.  184,  it  ia  aaid ; 
"Mere  uncertainty  or  ambigmty  in  the  averments  of  the 
petition  should  not  be  held  sufficient  to  defeat  the  right  of 
intervention  without  giving  the  usual  opportunity  to  amend." 

In  this  connection  the  langnage  of  the  opinion  in  SekiUing 
V.  Mominger,  4  Colo.,  at  page  106,  is  also  in  point.  That  suit 
arose  when  suits  in  chancei^  and  actions  at  law  were  neces- 
sarily separate,  distinct  and  independent  proceedings.  Hence, 
the  objection  that  the  complaint  did  not  contain  an  aver- 
ment, "  that  complainant  was  without  a  full,  complete  and 
adequate  remedy  at  law,"  was  considered  an  objection  to  the 
juiisdictiou  of  the  chancery  court.  Under  the  pi-esent  prac- 
tice such  an  objection  is  not  so  classified.  The  Jirtt  ground 
of  demurrer  under  the  Code  (sec.  50)  is,  "  that  the  court  has 
no  jurisdiction  of  the  person  of  the  defendant  or  the  subject 
of  the  action."  The  objection,  "  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,"  is  the 
tirth  ground  of  demurrer.  The  distinction  between  these 
grounds  of  objection  is  sometimes  lost  eight  of  by  those  ac- 
customed to  the  nomenclature  of  our  former  practice.  Under 
the  present  practice,  it  ceitainly  does  not  follow,  because  a 
complaint  does  not  ataU  faeti  tuffident  to  eonitUute  a  cau«e  of 
action,  that  the  court  lias  no  juritdiction  of  the  iul^'eet  of  the 
action.  If  the  SahUliwjer-Rominger  case  had  arisen  under 
the  code,  the  objection  to  the  complaint  would  not  have  been 
considered  jurisdictional,  and  being  grounded  upon  the  ab- 
sence of  form  in  the  avei-ments  would  not  have  prevailed, 
because  made  for  the  first  time  in  the  appellate  court,  thus 
depiiving  plaintiff  of  an  opportunity  for  amendment. 

In  our  opinion,  none  of  the  objections  urged  by  counsel 
i^inst  the  complaint  are  available  on  this  appeal.  The 
judgment  of  the  district  court  is  accordingly  affirmed. 

Affirmed 
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Wells  et  al..  Appellants,  v.  Gilpin,  Appellbb. 

1.  iKSTBUCnOKB. 

An  iDBtruction  which  in  effect  eliminates  from  the  caae  certain  relevant 
nfttten  wtilch  the  evidence  tends  to  eetablleh,  is  erroneous. 

S.  Pkacticx. 

The  weight  of  evidence  relating  to  a  material  fact  1*  for  the  Jnry  and 
not  tor  the  court  to  determine. 

Appeal  from  the  District  Court  of  Arapahoe  CourUjf. 

Action  for  attomeyB'  fees.  Judgment  for  defendant. 
Plain^fFd  appeal. 

In  March,  1887,  Governor  William  Gilpin  brought  suit 
against  his  wife,  Julia  P.  Gilpin,  for  the  purpose  of  dissolv- 
ing the  mari'ii^e  relation  then  existing  between  the  parties. 
Appellants  were  employed  to  defend  that  suit,  and  although 
there  are  other  items  in  the  account  here  sued  upon,  the  only 
charges  controverted  are,  one  of  9^,500  for  services  in  the 
divoi'ce  proceedings  in  the  superior  court,  and  a  second  item 
of  t2,50O  for  like  services  in  the  supreme  court,  and  upon 
various  interlocutory  applications  for  custody  of  children, 
counsel  fees,  etc. 

Appellee  first  consulted  pluntiff  Wells  with  reference  to 
her  domestic  troubles  in  the  year  1878,  and  these  consulta- 
tions continued  at  intervals  until  the  institution  of  the  suit 
b)-  her  husband.  About  the  time  of  tlie  service  of  the  sum- 
mons in  the  action  upon  hei',  she  had  frequent  and  extended 
consultations  with  plaintiffs  with  reference  to  the  prepara- 
tion of  her  defense.  These  consultations  extended  over  a 
period  of  several  months.  The  trial  in  the  superior  court 
lasted  for  two  full  weeks.  At  this  trial  two  of  plaintiffs  par- 
ticipated and  were  in  constant  attendance.  Various  motions 
were  mude  at  other  times  with  reference  to  the  custody  of 
the  children  and  defendant's  claim  for  alimony  and  counsel 
fees.  These  motions  were  contested,  the  contests  occupying 
fully  two  weeks  additional  Ume.  In  the  superior  court  plain- 
tiff prevailed. 
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Afterwards  a  writ  of  error  was  prosecuted  in  this  court  and 
the  case  aigued  orally  and  upon  printed  briefs;  first,  beforo 
the  commission  and  xfterwardH  before  this  court.  An  a  1*6- 
sult  of  these  proceediuga  upon  error,  tbe  judgment  of  the  su- 
perior court  was  revei-sed  and  the  case  remanded.  See  Gil- 
pin ti.  Qilpin,  12  Colo.  504.  It  was  still  pending  at  the  time 
the  present  action  for  fees  was  tried  in  the  district  court. 

After  the  reversal  of  the  judgment  in  the  divorce  pixweed- 
ing,  plaintiffs  collected  certain  costs  in  this  court.  The  amount 
of  these  costs  was  credited  upon  their  claim  for  $5,000  for 
services.  Appellee,  instead  of  paying  or  offering  to  pay  for 
these  services,  denied  that  she  was  liable  for  same,  and  de- 
manded the  payment  to  her  of  the  full  amount  of  costs  paid 
over  to  her  attorneys  by  the  ulerk  of  this  court. 

The  answer  consista  first,  of  a  general  denial. 

Second,  of  a  special  eotitract  to  the  effeut  that  the  services 
wei'e  rendered  under  an  agreement  by  plaintiffs  to  receive 
such  sums  as  the  court  should  allow  against  her  husband  iu 
payment  for  their  services,  it  being  distinctly  understood  and 
agreed  between  plaintiffs  and  defendant,  as  it  is  alleged,  that 
defendant  should  incur  no  personal  liability  whatever,  for  or 
on  account  of  such  services,  but  they  were  to  rely  wholly 
and  exclusively  on  such  allowance. 

Third,  a  counterclaim  fur  that  poi-tion  of  the  costs  paid 
plaintiffs  for  defendant,  remaining  after  deducting  certain 
disbursements  made  by  plaintiffs  iu  lier  behalf. 

The  replication  denies  the  agreement  and  the  counterclaim. 

Upon  the  trial  in  the  court  below,  the  following  instruc- 
tion was  given  to  the  jury,  over  the  objection  and  exceptions 
of  plaintiffs : — 

4.  "The  court  instructs  you  that  if  you  find  fmm  the  evi- 
dence that  tbe  plaintifis  agreed  with  the  defendant  to  conduct 
her  defense  in  the  suit  of  William  Gilpin  against  her  and  to 
look  to  such  Bum  as  the  court  should  allow  against  William 
Gilpin  for  tbeir  compensation,  and  if  you  further  find  from 
the  evidence  that  afterwards  the  defendant  agreed  with  the 
plaintiffs  and  promised  to  pay  them  for  their  services  in  the 
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event  that  they  could  not  obtain  an  allowance  by  the  court 
■gainst  William  Gilpin,  then  you  are  instructed  that  no  ac- 
tion will  lie  in  favor  of  the  plaintiffs  upon  such  agreement 
and  promise,  until  the  fin»l  determination  of  said  case  of 
William  Gilpin  against  Julia  P.  Gilpin,  and  you  are  further 
instnicted  that  there  is  uo  final  determination  of  Bald  cause 
so  long  ae  it  is  pending  in  any  court  undetermined." 

The  bnal  in  the  district  court  resulted  in  a  verdict  and 
jadgment  for  defendant  for  the  sam  of  $372.85. 

Messrs.  Welxsj  McNeal  &  Tatlob,  pro  »e. 

Messrs.  Wolcx>tt  &  Vailb,  for  appellee. 

Chlecf  Justice  Hatt  delivered  the  opinion  of  the  court. 

The  services,  the  value  of  which  is  sued  for,  extended  over 
a  period  of  two  years,  and  in  addition  to  the  time  given  to 
preparation,  upwards  of  thirty  days  were  spent  by  two  of 
plaintiffs  in  contesting  the  divorce  proceedings  and  attending 
to  matters  incident  thereto,  in  the  several  courts  where  the 
case -was  from  time  to  time  pending.  The  evidence  shows 
that  ten  years  of  the  family  bistoiy  of  the  parties  in  its  vari- 
oas  phases  was  detailed  before  the  jorj'  sitting  in  the  case, 
necessitating  laborious  investigation  and  elaborate  prepara- 
Uon  on  the  part  of  counsel. 

Although  we  are  not  called  upon  to  determine  the  value 
of  the  services,  we  deem  the  foregoing  allusion  necessary  to 
a  correct  understanding  of  the  present  controversy,  which 
grows  more  particularly  oat  of  the  special  contract  pleaded. 
It  is  admiHaA.  that  the  aerricea  charged  for  were  performed 
at  the  instance  and  request  of  Mrs.  Gilpin.  The  claim  of 
the  defendant  being  timt  plaintiffs  agreed  to  look  exclusively 
for  their  fees  to  each  awards  as  the  court  should  from  time 
to  time  make  against  Governor  Gilpin  for  counsel  fees,  etc., 
in  the  divorce  proceedings. 

The  evidence  ia  support  of  sach  special  contract  comes 
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exclusively  from  Mrs.  Gilpin,  and  while  this  evidence  is 
somewhat  vague  and  uncertain,  we  think  there  is  enough  in 
the  record  to  wan-ant  the  submisaion  to  the  jury  of  the  de- 
fendant's claim  of  the  existence  of  such  a  contract,  and, 
therefore,  the  finding  of  the  jui-y  in  defendant's  favor  upon 
this  issue  cannot  be  disturbed  in  this  court,  unless  error  in- 
tervene at  the  trial.  We  shall  dismiss  this  evidence  from 
consideration  with  the  remark  that,  although  the  original 
hiief  filed  by  plaintiffs  in  error,  and  also  the  answer  filed  by 
<lefendaiit  In  error,  each  purports  to  give  in  full  the  evidence 
upon  this  question,  an  examination  of  the  reooi-d  discloses 
that  material  testimony  given  by  Mrs.  Gilpin  upon  the  sub- 
ject is  entirely  omitted  from  both. 

Plaintiff  Wells  with  whom  alone  the  negotiations  with  Mrs. 
Gilpin  were  conducted,  testified  that  at  one  time  early  in  the 
transaction  he  gave  it  as  his  opinion  as  a  lawyer  that  Gov- 
ernor Gilpin  would  have  to  pay  her  counsel  fees,  but  that  he 
afterwards  told  her  that  a  wife  who  had  suflScieut  means  of 
her  own  was  not  entitled  to  alimony  or  suit  money,  and  that 
her  financial  condition  was  such  that  it  would  be  impossible 
to  compel  her  husband  to  pay  anything  ou  account  of  fees. 
It  appears  that  iibout  the  time  of  these  conversations  Mrs.  GiK 
pin  received  from  the  estate  of  her  deceased  father  property 
and  money  to  the  value  of  over  thirty  thousand  dollars,  birt 
whether  Judge  Wells'  legal  opinion  was  changed  by  this  fact 
we  are  not  advised.  He  denies  that  defendant's  promise  to 
pay  pliiintifFs  for  their  legal  services  wus  in  any  way  depend- 
ent upon  tlie  success  of  their  efforts  to  secure  an  allowance 
from  Governor  Gilpin. 

It  is  claimed  by  plaintiffs  that  they  were  greatly  prejudiced 
by  the  fourth  instruction  given,  which  was  duly  excepted  to 
at  the  time.  In  this  the  jury  were  chai^d  that,  in  the  event 
of  A  finding  that  the  plaintiffs  agreed  with  the  defendant  to 
conduct  her  defense  and  to  look  to  such  sum  only  as  the 
court  should  allow  against  William  Gilpin  for  tlieir  compen- 
sation, and  should  they  further  find  from  the  evidence  thnt 
thereafter  the  defendant  agreed  with  plaintifiEs,  and  pi-omised 
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to  pay  them  for  their  services  in  the  event  that  they  could 
nut  obtain  au  allowance  by  the  court,  in  each  case  "no  ac- 
tion will  He  in  favor  of  the  plaintiffs  upon  such  agreement, 
until  the  final  determination  of  said  case  of  William  Gilpin 
agiiittst  Julia  P.  Gilpin." 

Bearing  in  mind  that  the  case  of  GUlpin  v.  Qilpin  was 
then  pending  in  one  of  the  lower  courts,  the  vice  of  this  in- 
straction  is  manifest.  In  effect  it  eliminates  from  contem- 
plation by  the  jury  all  conBideratit)n  of  the  new  contract  which 
the  evidence  tended  to  establish,  notwithstanding  the  fact 
that  competent  evidence  bad  been  introduced  to  the  effect 
that  after  a  part  only  of  the  services  had  been  rendered  the 
defendant  promised  to  pay  plaintiffs,  provided  the  application 
for  counsel  fees  was  made  and  refused  in  the  superior  court, 
and  also  in  the  supreme  court.  It  appears  that  both  these 
conditioDB  bad  transpired  before  the  institution  of  the  present 
action,  hence  the  jury  should  have  been  instructed  that  in  the 
event  of  finding  that  such  a  conditional  promise  was  in  fact 
made,  plaintiffs  were  entitled  to  recover.  The  court  seems 
to  have  entirely  overlooked  the  evidence  tending  to  show  that 
the  subsequent  pi'omise,  if  made,  was  based  upon  conditions 
in  DO  way  dependent  upon  the  failure  to  ultimately  secure 
counsel  fees.  The  weight  of  this  evidence  was  for  the  juiy 
and  not  for  the  court  to  determine. 

For  error  in  withdrawing  from  the  consideration  of  the 
jury  all  question  as  to  whether  or  not  the  alleged  subsequent 
contract  had  been  fully  complied  .with  by  the  plaintiffs,  the 
judgment  will  be  revei'sed. 

Reverted. 
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KiNDED.  Appellant  v.  The  Bbok  and  Padtj  Litho- 
graphing Company,  Appbllbb. 

1.  AUKNDHENT  Oe  JUDOHENT. 

Aq  error  ia  the  entry  of  a  iudgment  ol  a  txial  court  may  be  corrected 
in  that  coQit  nunc  pro  tune,  pending  appeal;  and  the  amended 
judgement  may  be  certified  to  this  court  as  a  part  oC  tba  record. 

2.  JVDeMENTS. 

A  judgment  is  that  which  iB  considered  and  ordered  bj  the  court,  and 
not  necemarily  what  is  entered  by  the  clerk. 

3.  Pbaotioe. 

An  appellant  cannot  by  appualing  from  a  Jadgment  which  was  nerer 
rendered  compel  an  appellate  court  to  decide  anch  appeal  or  deprive 
the  trial  court  of  its  power  to  correct  the  unauthorised  act  ot  it* 

4.  CoMeTiTunoiTAL  Law — Forrisk  Cobporatiobb. 

The  f^lure  of  a  foreign  corporation  doing  buslneaa  in  this  state  to  file 
a  certificate  as  required  by  sec.  10,  art.  IS,  Const.,  and  by  aeoa.  409 
and  SOO,  Mills  Ann.  Stata.,  Is  not  a  defense  to  an  action  by  it  upon 
a  contract  made  in  this  state. 

5.  INTEBSTATB  COMMKKCB. 

Power  to  regulate  commevce  among  the  slates  Is  vested  exclusively  In 
Congress. 

0.  PSACnOX lUUATEBIAI.  Erbob. 

While  good  pracUce  would  have  required  that  a  demurrer  filed  t>e  ruled 
upon  and  snstatned,  yet  when  the  same  result  was  reached  upon  % 
motion  lor  judgment  upon  the  pleadings,  the  error  was  one  of  form 
and  nut  of  substance,  and  will  be  disregarded. 

Appeal  from  the  IHttrict  Court  of  Arapahoe  OoutUy. 

Action  upon  contract.  Judgment  for  |i1aintiff.  Defend- 
ant appeals. 

The  contest  in  this  case  is  over  |l7.78.  The  controversy 
arose  as  follows  : — In  the  year  1889,  the  appellee.  The  Beck 
aniJ  Pftuli  Lithographing  Company,  entered  into  a  contract 
with  appellant  Kindel,  hy  the  terms  of  which  appellee  agreed 
to  furnish  api^Uant  fire  thousand  calendars  at  17^  cents  each, 
or  for  a  total  of  |!875.  The  calendars  were  duly  furnished 
and  accepted  by  appellant ;  when  the  bill  for  the  same  wna 
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presented  it  contained  a  charge  of  $15.27  for  boxing  and 
freight.  This  bill  appellant  i-efuaed  to  pay  and  thereupon 
suit  was  instituted. 

Appellee  in  his  complaint  for  a  first  cause  of  action  alleges 
the  furnishing  of  the  CAlendars  under  the  contract,  and  the 
payment  of  the  sum  of  $15.27  for  boxing  and  freight  upon 
the  same,  and  asks  for  judgment  for  these  sums  with  interest. 
It  is  with  the  first  cause  of  iiction  alone  th&t  we  have  to  deal 
upon  this  appeal.  To  this  firat  cause  of  action  the  defendant 
by  answer  interposed  two  defenses.  The  first  consists  of  al* 
legations  to  the  effect  that  plaintiff  was  a  foreign  cotporation 
and  had  not  complied  with  the  laws  of  the  state  of  Coloi'adu 
with  reference  to  filing  a  certificate  as  required  bj'  the  stat- 
utes. The  second  plea  to  this  cause  of  action  consists  merely 
of  an  offer  on  the  part  of  the  defendant  to  pay  the  sum  of 
$876,  and  a  denial  that  he  was  indebted  in  any  larger  amount. 
And  the  defendant  further  says,  "  that,  as  to  said  $875,  he  is 
still  wilhng  to  pay,  and  offers  to  bring  same  into  court." 

The  plaintiff  filed  a  general  demurrer  to  the  firat  defense. 
It  replied  to  so  much  of  the  second  defense  as  constituted 
an  answer  to  that  part  of  the  first  cause  of  action,  which  re- 
lated to  the  item  of  $15.27.  In  this  state  of  the  pleadings 
defendant  upon  notice  moved  for  judgment  by  default  for 
the  undisputed  poition  of  his  claim.  The  court  sustained 
this  motion  and  i-endered  judgment  accordingly  on  April  23, 
1890.  From  this  tbe  defendant  prayed  an  appeal  which 
vna  allowed  and  the  amount  of  the  bond  fixed  by  the  court. 
An  appeal  bond  was  filed  and  approved  on  Miiy  1, 1890. 

Thereafter,  before  the  record  had  been  lodged  in  this  court 
and  at  the  same  term  of  the  district  court  at  which  the  judg- 
ment WHS  rendered,  after  due  notice,  defendant's  counsel 
moved  the  court  to  correct  the  entry  of  the  judgment  by  de- 
ducting therefrom  the  sum  of  $7.73.  which  was  accordingly 
done.  The  defendant  thereupon  prayed  another  appeal, 
which  was  allowed  on  the  condition  that  he  file  an  appeal 
bond  within  a  certain  time.  The  entire  proceedings  appear 
ill  the  record  now  before  the  court. 
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Messrs.  Marehah  &  Carb,  for  appellaat. 
Messra.  Riddbli^  Stabkwbatheb  &  Dixon,  for  appellee. 
Cheep  Justice  Hatt  delivered  the  opinion  of  the  court. 

The  first  Kssignraent  of  error  fans  reference  to  the  judgment 
of  April  23, 1890,  for  1882.78.  That  this  judgment  was  ei- 
cesaive  to  the  amount  of  $7.73  lias  at  all  times  been  admitted 
by  appellee,  and  the  only  question  to  be  coDsidered  with 
reference  thereto  la  as  to  the  right  of  the  court  below  to  coi^ 
rect  the  same,  as  was  attempted  hy  the  judgment  entered 
June  30,  1890. 

It  is  apparent  from  the  recoi-d  before  us  that  the  excesa 
in  the  amount  of  the  first  judgment  resulted  from  a  clerical 
mistake  of  the  clerk  in  entering  the  same.  It  was  not  the 
judgment  asked  for  by  the  plaintiff,  nor  the  one  ordered  by 
the  court.  Appellant,  however,  enters  into  an  agreement  to 
show  that  the  excess  in  the  judgment  resulted  from  a  judi- 
cial  and  not  a  clerical  error.  If  this  were  true  there  is  ex- 
cellent authority  in  support  of  the  right  of  the  tiiat  court  to 
coiTect  the  error,  even  after  the  appeal  was  taken  to  this 
coui-t  See  Riekardton  v.  MeUi»K  3  Bing.  846 ;  14  E.  C.  L. 
866 ;  Rew  v.  Barker,  14  Am.  Dec.  515,  and  notes ;  Cunning- 
ham V.  Fontaine,  25  Ala.  644 :  Itow  v.  Whitman  et  at.,  36  Ala. 
604 ;  Hunt  v.  Walli»  et  at,  6  Paige's  Chan.  371 ;  Browner  v. 
Davis  et  al.,  15  Cal.  9 ;   Tryon  v.  Sutton,  18  CaL  490. 

In  Rickardion  v.  Mellinh,  »upra,  an  application  to  amend 
was  made  in  the  lower  court,  pending  an  ap[>eal.  In  allow- 
ing the  amendment,  Best,  C.  J.,  said :  "  If  we  do  not  make 
this  amendment,  the  court  of  king's  bench  must  give  judg- 
ment on  a  false  recoi-d.  •  •  •  We  are  doing  what  will  enable 
the  coui-tof  king's  bench  todo  justice.  *  *  •  Ihavenodoubt 
that  the  king's  bench  will  suspend  their  judgment,  but  should 
we  be  disappointed  in  this,  and  the  defendant  in  error,  in- 
stead of  taking  a  venire  de  novo,  brings  a  wnt  of  error,  it  will 
be  our  dut^  to  certify  to  the  House  of  Lords,  as  the  court  of 
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king's  bench  did  in  Ihrnhar  v.  Hitchcock,  that  the  record  sent 
to  that  house  ia  a  defective  record,  which  will  enable  the 
Houae  of  Lords  to  set  this  matter  right." 

In  Cunningham  v.  Fontaine,  supra,  the  judgment  of  the 
trial  court  vfoa  »mended  in  that  coui-t  nunc  pro  tUTtc,  pending 
a  wiit  of  enor,  and  the  amended  judgment  certified  to  the 
appellate  court  and  a  reversal  thereby  avoided. 

In  the  case  before  ns  the  error  was  purely  clerical.  The 
motion  of  plaintiff  was  not  for  jodgment  for  $882.73,  but 
for  a  judgment  for  that  part  of  the  Qrat  cause  of  action  not 
controverted,  and  the  order  of  the  court  follows  cloi^ely  this 
language.  It  iu  as  follows  :  "  It  is  ordered  by  the  court  that 
judgment  by  default  be  entered  herein  against  said  defend- 
ant upon  that  part  of  plaintiff's  'first  cause  of  action '  not 
controverted  by  said  defendant's  answer,  and  let  the  same 
be  recorded  in  the  judgment  book." 

If  anything  additional  is  neceeisary  to  establish  the  fact 
that  the  excess  in  the  amount  of  the  judgment  of  April  23, 
1890,  resulted  from  a  mistake  on  the  pait  of  the  clerk,  it  is 
to  be  found  in  the  judgment  of  the  district  court  rendered 
on  the  SOth  day  of  J  une,  1890,  in  which  it  is  specifically  ad- 
judged that  the  error  in  the  former  judgment  resulted  entire- 
ly from  a  mistake  in  the  entiy  thereof. 

It  has  been  held  by  this  court  that  a  judgment  "  is  what 
is  considered  and  ordered  by  the  court ;  and  not  necessarily 
what  is  entered  by  the  clerk."  Gat/nor  ajid  Standley  v.  Cle- 
ments, 16  Colo.  209.  Appellant  cannot,  bj'  appealing  from  a 
judgment  never  rendered,  compel  this  court  to  decide  such 
an  appeal  or  deprive  the  trial  court  of  the  power  of  correct- 
ing the  unauthorized  act  of  its  clerk.  In  so  far  as  the  views 
expressed  in  Breene  v.  Booth,  3  Colo.  Appeals,  470,  are  incon- 
sistent herewith,  they  do  not  meet  with  the  approval  of  this 
court. 

The  claim  of  appellant  to  the  effect  that  he  has  a  right  to 
have  the  first  judgment  corrected  in  this  court  rather  than 
the  court  below,  has  no  foundation  in  lo^c  or  law.  Reviews 
are  had  and  appeals  allowed  for  the  purpose  of  correcting 
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errors  that  the  trial  court  is  unwilling,  or  unable  to  correct. 
Ill  this  case  the  enor  was  fully  corrected  in  the  tijul  court, 
and  tiie  occasioo  for  an  appeal  on  account  of  the  excess  iu 
the  amount  of  the  judgment  was  thereby  avoided. 

The  I'emainiag  aaeignments  of  enor  may  be  considered 
together.  They  relate  to  the  right  of  the  court  to  enter 
judgment  without  Sxat  disposing  of  the  demurrer  to  the  firat 
defense. 

Undoubtedly  good  pracUce  required  a  ruling  directly  u[)- 
on  this  demurrer.  But  to  entitle  appellant  to  any  relief  in 
this  court  by  reason  of  the  omission,  he  must  not  only  show 
that  en-or  intervened,  but  alao  that  ha  was  prejudiced  there- 
by. 

The  first  defense  is  based  upon  the  failure  of  appellant,  a 
corporation  oiganized  under  the  Ihws  of  another  state,  but 
doing  business  in  this  state,  to  file  a  certificate  as  required 
by  sec.  10,  ait.  XV.,  Constitution,  and  by  sections  499  and 
500,  Mills'  Ann.  Statutes.  Although  by  such  failure  all  of- 
ficers, agents  and  stockholders  of  the  company  subject  them- 
selves to  ceiliain  personal  liabilities,  it  is  no  defense  to  the 
present  action.  In  case  of  noncompliance  the  penalty  of 
personal  liability  of  ofBcei's,  agents,  etc.,  was  deemed  sufficient 
by  the  legislature,  and  will  not  be  enlarged  by  the  courts. 
This  has  been  decided  in  a  number  of  cases.  Utley  et  al.  v. 
The  Clark-Oardner  Lode  Mining  Company,  4  Colo.  369; 
Northwestern  Mutual  Life  Insurance  Company  v.  Overholt,  4 
Dillon,  287 ;  Cooper  Mam^factnring  Company  v.  Ferguion  et 
al.,  113  U.  S.  727;  Fritte  v.  Palmer,  132  U.  S.  282. 

Iti  this  case  appellee  couti-acted  to  make  the  calendars  at 
its  place  of  business  iu  Wisconsin,  and  deliver  them  to  ap- 
pellant iu  Colorado.  To  give  the  state  constitution  and  stat- 
utes the  construction  claimed  by  appellant  would  be  to  per- 
mit a  state  to  regulate  commerce  among  the  states,  authority 
for  which  is  coufen-ed  exclusively  upon  Congress.  U.  S. 
Constitution,  art.  1,  sec.  8;  see  opinion  by  Mr.  Justice 
Matthews  in  Cooper  Manvfacturing  Company  v.  Ferguton, 
supra. 
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For  these  reasons  the  fii-at  defense  ought  to  have  been 
held  insufficient,  and  the  deiniirier  thereto  sustained.  The 
same  result  was,  however,  reached  upon  the  motion  for  judg- 
ment upon  the  pleadings.  The  defect  in  this  defense  was 
not  such  as  could  have  been  cured  by  amendment,— hence 
appellant  is  in  no  way  prejudiced  by  the  couise  adopted. 
The  error  in  the  proceeding  vaa  one  of  form  and  not  of  sub- 
stance, and  will  not  avail.    Civil  Code,  1887,  sec.  78. 

The  judgment  will  be  affirmed. 

Affirmed. 


Cowan  et  al..  Appellants,  v.  Cowan,  Appellkb. 

Appbal  Bondh — Liability  of  Si/asTiBS. 

Where  the  order  appealed  from  provided,  among  other  things,  that  the 
appellant  should  make  certain  monthly  payments  to  the  appellee, 
and  tiie  condition  of  tlie  appeal  bond  was  that  the  appellant  "will 
sati«t7  and  perform  the  judgment  and  order  appealed  from  in  case 
the  Bame  shall  he  conflrmad:"  Held,  that  the  sureties  are  not 
llahle  for  the  satisfaction  or  performance  of  the  judgment  with  re- 
Bpeet  to  installments  puysble  after  affirmance. 

Appeal  from  the  Dittriet  Court  of  Arapahoe  County. 

On  the  6th  day  of  November,  1889,  appellee  instituted 
this  action  in  the  distiict  court  of  Ampafaoe  county  to  en- 
force an  alleged  liability  against  the  appellants  upon  an  un- 
dertaking on  appeal.  The  facte  upon  which  appellee  predi- 
cates her  right  to  recover  are  in  substance  as  follows; 

On  the  fii'st  day  of  June,  1886,  in  a  ceitain  action  for  di- 
vorce then  pending  in  the  district  court  of  Arapahoe  county, 
wherein  Laura  Cowan  was  plaintiff  and  Edwin  R.  Cowan 
wan  defendant,  a  certain  order  granting  alimony,  pendente 
lite,  was  made,  Jn  words  and  figures  as  follows: 

"It  is  ordered,  adjudged  and  decreed  that  on  or  before 
the  15th  day  of  June,  1886,  the  said  defendant  deposit  with 
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the  clei'k  of  this  court  the  sum  of  9100  for  the  use  and  bene- 
fit of  the  plaintiff  for  her  costa  bereia  to  accrue  or  which 
may  accrue  iu  said  cause ;  ahio  for  the  plaintiff  personally, 
for  her  personal  use  and  benefit,  the  sum  of  1150.00 ;  also  the 
further  sum  of  $800  for  plaintiffs  counsel  ami  attorney's 
fees  herein,  each  and  every  of  the  aforesaid  payments  to  be 
made  on  or  before  the  15th  day  of  June. 

"It  is  further  ordered,  adjudged  and  decreed  that  on  this 
1st  day  of  June,  and  eveiy  calendar  month  during  the  pen^ 
dency  nf  this  tuit,  and  so  until  (he  further  order  of  the  court, 
the  defendant  pay  to  the  clerk  of  tliis  gouH  for  the  plaintiff 
personally  the  sum  of  925.00;  that  the  defendant  also,  from 
this  time  forthwith,  in  addition  to  the  monthly  allowance 
due,  furnish  for  the  plaintiff  and  her  children  all  reasonable 
food,  fuel  and  clothing,  or  provide  for  her  obtaining  the  same 
0)1  his  credit,  and  allow  to  her  and  said  children  the  use  of 
the  house  and  I'csidence  mentioned  iu  the  pleadings  herein 
and  now  occupied  by  them,  and  the  furniture  and  furnish- 
ings therein  as  their  abiding  place  and  home,  without  let  or 
hindrance;  and  in  case  of  failure  of  the  Said  defendant  to 
furnish  food,  fuel  and  clothing  as  aforesaid  or  to  fumi.sh 
ciedit  whereon  and  whereby  plaintiff  may  procure  the  same, 
plaintiff  has  leave,  without  additional  showing,  to  apply  for 
an  increase  of  the  aforesaid  monthly  allowance ;  this  without 
prejudice  to  the  righta  of  either  party  hereafter  to  apply  for 
a  modification  of  this  order  as  far  as  the  aforesaid  monthly 
allowance  is  concerned. 

"  It  is  further  adjudged  and  decreed  that  in  case  of  failure 
on  the  part  of  the  defendant  to  pay  any  one  or  more  of  the 
aforesaid  sums  of  money,  or  any  monthly  allowance  afore- 
said, the  plaintiff  may  have  execution  to  collect  the  same, 
with  costs  of  issuing  said  execution,  to  be  taxed  without 
prejudice  to  her  lights  to  proceed  against  the  defendant  as 
for  contempt." 

The  defendant  Cowan  prayed  an  appeal  from  said  order 
to  the  supreme  court,  and  on  the  14th  day  of  June,  1886,  be 
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as  principHl,  &nd  Michael  J.  McNamara  and  J.  J.  Walley  as 
HOretieB,  made  and  executed  the  following  undertaking: 

"  Know  All  Men  by  These  Presents,  That  we,  Edwin  R. 
Cowan,  Michael  J.  McNamara  and  John  J.  Walley,  of  the 
County  of  Ai-apahoe  and  State  of  Colorado,  ai-e  held  and 
firmly  bound  unto  Laura  Cowau  in  the  penal  sum  of  fifteen 
hundred  dollars,  for  the  pnymeot  of  which,  well  and  truly 
to  be  made,  we  and  each  of  us  bind  ourtielves,  our  heirs,  ex- 
ecutors and  administrators,  jointly  and  severally,  firmly  by 
these  presents.  Sealed  with  our  seals  and  dated  at  the  city 
of  Denver,  County  of  Arapahoe  and  State  of  Colorado,  this 
14th  day  of  June,  1886. 

"  The  condition  of  the  above  obligation  is  such  that  where* 
as,"  etc.     (Reciting  the  substance  of  the  aforesaid  order.) 

'^  Now,  Thei'efore,  if  the  said  Edwin  R.  Cowan  shall  pay 
to  the  said  Laura  Cowan  all  costs  and  damages  that  shall  be 
adjudged  to  her  on  the  said  appeal,  and  will  »ati»fy  and  per- 
form the  judgment  and  order  appealed  from  in  case  the  same 
shall  be  eonjirmed,  and  any  oi'der  or  judgment  the  supi-eme 
court  may  render  or  oi-der  to  be  rendered  by  the  infeiior 
court,  not  to  exceed  the  amount  of  value  of  the  original 
judgment  or  order  aforesaid  made  and  entered  by  the  said 
district  court,  that  the  obligation  shall  be  null  and  void, 
otherwise  to  remain  in  full  force  and  virtue." 

Afterwards  and  on  the  23ddayof  December,  1887,  the  order 
appealed  from  was  afiSrmed  by  the  supreme  court.  No  further 
order  or  judgment  was  made  in  the  divorce  case  until  the 
15th  day  of  April,  1889,  when  it  was  finally  disposed  of  and 
judgment  rendered  in  favor  of  plaintiff,  and  the  monthly 
allowances  adjudged  to  plaintiff  by  the  order  of  June  1, 
1886,  continued  to  accrue  up  to  that  date.  No  payment  was 
made  by  the  said  Cowan  or  any  one  in  his  behalf  in  pui-su- 
aace  of  said  order,  except  the  sum  of  $100.  Plaintiff  seeks 
to  recover  from  said  defendants  upon  the  said  undertaking 
not  only  the  $300  counsel  fees,  and  the  $50.00  allowed  for 
plaintiff's  personal  use,  and  the  allowance  of  $25.00  per 
month  for  the  support  of  the  family  accruing  during  the 
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pendency  of  the  appeal,  but  also  the  installments  which  ac- 
crned  after  the  judgment  of  affirmance  in  the  supreme  court, 
and  the  further  sum  of  $29.60  costs  adjudged  on  the  appeal. 
The  defendants  admit  the  ezeoution  of  the  bond  sued  on 
and  set  up  certain  counterclaims  on  account  of  monej  had 
and  received  by  appellee  to  the  use  of  said  Edwin  R.  Cowan 
from  certain  rents  collected  and  monejd  paid  subsequent  to 
the  order  of  June  1, 1886.  The  court  below  i-endered  judg- 
ment in  favor  of  appellee  for  the  sum  of  91,205  and  costs. 
To  reverse  this  judgment  defendants  below  prosecute  this 
appeal. 

Messrs.  Wells,  Macon  &  Purman,  for  appellants. 

Messrs.  Benedict  &  Phelps,  for  appellee. 

Mr.  Justice  Goddard  delivered  the  opinion  o£  the  court. 

The  pcincipal  question  presented  for  our  determination  is 
whether  appellnuts,  by  virtue  of  the  ondei-taking  executed 
by  them,  are  liable  for  the  [layment  of  the  monthly  install- 
ments that  accrued  after  the  affirmance  of  the  order  in  the 
supreme  court.  We  are  unaided  in  our  investigation  of  this 
question  by  any  adjudicat«d  case  involving  the  same  or  a  simi- 
lar state  of  facts.  The  appeal  was  had  imder  the  act  of  1885, 
allowing  appeals  from  interlocutory  orders,  and  the  decision 
of  the  question  depends  upon  the  construction  to  be  given 
to  that  act.     Section  23  of  the  act  provides : 

"Sec.  23.  An  appeal  shall  not  stay  proceedings  on  the 
judgment  or  order,  or  any  part  thereof,  unless  the  appellant 
shall  cause  to  be  executed,  before  the  clerk  of  the  court 
which  rendered  the  judgment  or  order,  by  oiie  or  more  suffi- 
cient sureties,  to  be  approved  by  such  clerk,  an  undertaking 
to  the  effect  that  they  are  bound,  ia  double  the  amount 
named  in  the  judgment  or  order,  that  the  appellant  shall 
pay  to  the  appellee  all  costs  and  damages  that  shall  he  ad- 
judged to  the  appellee  on  the  appeal,  and  also  that  the  appel- 
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Unt  will  satisfy  and  perform  the  judgment  or  order  appeftled 
from,  in  case  it  ahall  be  affirmed,  and  any  judgment  or  order 
whicli  the  supreme  court  may  render  or  oi'der  to  be  rendered 
by  the  inferior  court,  not  exceeding  in  amount  or  value  the 
original  judgment  or  order,  and  all  rents  or  damages  to  prop- 
erty during  the  pendency  of  the  appeal,  outof  the  possession 
of  which  the  appellee  is  kept  by  reason  of  the  appeal."  *  *  * 

If  by  force  of  the  clause  in  the  condition  of  the  undertaking 
that  ''appellant  will  satisfy  and  perform  the  judgment  and 
order  appealed  fi'om  "  in  case  of  an  affirmance,  the  sureties 
are  to  be  held  to  have  undertaken  that  the  principal  shi>uld 
perform  a  continuing  order,  as  contended  by  counsel  for  a[>- 
pellee,  then  we  must  conclude  that  the  legislature  intended 
to  impose  a  liability  upon  sureties  on  such  appeals  ni  ueh  more 
extended  than  had  theretofore  existed  in  any  other  class  of 
appeals,  and  to  require  them  to  do  more  than  indemnify  the 
appellee  for  such  damages  as  they  may  have  occasioned  by 
suspending  tbe  enforcement  of  her  remedy  pending  the  ap- 
peal. 

As  generally  accepted,  the  object  of  an  appeal  bond  is  to 
preserve  the  rights  of  appellee  pending  the  appeal,  that  is, 
to  protect  him  against  any  loss  he  may  suffer  by  reason  of 
the  suspension  of  his  remedj'  and  to  assure  the  performance 
of  the  judgment  superseded  thereby  in  case  of  affirmance. 
When,  by  reason  of  an  affirmance  of  the  judgment  or  order 
appealed  trom,  the  supersedeas  obtained  bj'  virtue  of  the  ap- 
peal bond  expires  and  no  longer  suspends  the  appellee's  rem- 
edy, the  liability  of  the  sureties  attaches  an<]  a  light  to  an 
action  ^^nst  them  sccmes  for  the  enforcement  of  the  judg- 
ment suspended,  and  for  such  damages  as  tliey  may  have 
caused  the  appellee  by  })08tpontng  his  remedy  ;  and  no  good 
reason  seems  to  exist  why  their  liability  should  be  extended 
beyond  the  time  and  after  their  interference  has  ceased  to 
prejudice  the  appellee's  rights. 

Under  the  application  of  thb  principle,  the  sureties  herein 
should  be  held  answerable  for  the  performance  of  the  oi-der 
appealed  from  only  so  far  as  its  performance  was  prevented 
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by  their  interference.  Upon  the  affirmunce  of  the  order  ap- 
pellee might  have  enforced  a  compliance  with  its  terms  for 
installments  subsequently  accruing,  by  execution,  or  by  pro- 
ceedings for  contempt,  as  provided  in  the  oi'der,  the  same  as 
if  no  appeal  had  been  tAken. 

We  do  not  think  that  a  more  extended  liability  than  thin 
was  intended  by  the  use  of  the  language  quoted,  to  wit : 
"  that  the  appellant  would  satisfy  and  perform  the  judgment 
or  order  appealed  from."  It  is  fairly  inferable  that  the  leg- 
i^ature  had  in  view  only  such  orders  as  were  usually  made 
in  the  progress  of  the  trial  of  a  case,  and  not  an  exceptional 
order  of  this  character  that  imposed  a  continuing  duty  and 
had  in  contemplation  the  performance  of  an  order  that  re- 
quiredthe  immediate  payment  of  money,  which  had  been 
superceded  by  tlie  undertaking  pi-ovided  for.  Such  intention 
is  manifest  by  section  30  of  the  act,  wherein  it  is  provided  : 

"Sec.  80.  Upon  the  affirmance  of  any  judgment  or  order 
for  the  payment  of  money,  tlie  collection  of  which  in  whole 
or  part  has  been  superseded  by  undertaking  as  above  contem- 
plated, the  court  shall  award  to  the  appellee  damages  upon 
the  amount  supereeded,  and  if  satisfied  by  the  record  that 
the  appeal  was  taken  for  delay  only,  must  award  such  siun 
as  damages,  not  exceeding  fifteen  per  cent  thereon,  as  shall 
effectually  tend  to  prevent  the  taking  of  appeals  for  delay 
only." 

And  section  81  provides  for  the  restoration  to  appellant 
of  any  money  or  property  taken  from  him  by  reason  of  such 
judgment  or  oi'der,  in  case  it  is  reversed. 

We  think  therefore  the  construction  to  be  given  the  con- 
dition of  this  undertaking  in  that  the  sureties  obligated  them- 
selves that  their  principal  sJiould  perform  the  order  appealed 
from  in  so  far  a^  the  Bupei^edeas  procured  theraby  stayed  ihe 
enforcement  of  the  same,  and  that  their  liability  cannot  be 
extended  to  the  performance  of  the  order  from  and  after  the 
time  the  supersedeas  was  dischai^d  and  no  longer  prevented 
appellee  from  enforcing  the  order ;  and  that  the  court  below 
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erred  in  allowing  a  lecovery  for  such  installments  as  accrued 
after  the  remittitur  issued  from  the  supreme  court 

We  tiiink  the  court  below  properly  excluded  evidence  in 
relation  to  rente  received  by  appellee  for  rooms  in  the  house, 
the  use  of  which  was  allowed  to  her  in  express  terms  by  tlie 
order,  and  oomtuitted  no  enor  in  disallowing  the  payments 
alleged  to  have  been  made  as  a  credit  upon  the  amount  due 
under  the  order.  The  judgment  will  therefore  be  modified 
and  the  court  below  dii-ected  to  enter  judgment  for  the 
amount  that  had  accrued  under  the  terms  of  the  order  at  the 
date  the  remittitur  was  issued  by  the  supreme  court  upon 
afBrmance  of  the  oi'der  appealed  fi-om ;  and  alao  for  the  sum 
of  929.60  costs  awarded  her  on  the  appeal  in  the  supreme 
coui-t. 

Beveried. 
Vol.  xex— 21 
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|22  EVBEBTT  BT  AL.,  ApPBLLASTS,  V.  TODD  ET  AL.,  APPBLLBBS. 

1.  SUBBBttlTEnT   PUBCSASBBe — TfOTICE — BUBDEM  OP  PBOOF. 

Ab  between  one  claiming  record  title  and  one  claiming  under  a  prior 
eqult;  or  unrecorded  instrament,  Uie  burden  of  proof  is  on  the  lat- 
tsT  to  show  actual  notice  to  the  subsequent  purchaser  of  his  i^hts 
or  prove  such  oiraumstaiices  as  would  put  a  prudent  man  upon  his 
guard  and  from  which  actual  noUce  ma;  be  inferred. 

2.  PuBuo  Lands — Illboal  CoHTBAcra — Notice. 

An  option  for  the  purchase  of  a  homestead  and  a  pi«.emption  claim  ez- 
MUted  before  final  entry  is  in  ooutravenlJon  of  the  acts  of  Congress 
and  not  enforceable.  Notice  of  such  an  option  Is  not  sufficient  to 
pat  a  purcbaaer  after  entry  upon  Inquiry,  aa  he  has  the  right  to  as- 
sume that  no  attempt  will  be  made  to  consummate  the  fraud  b; 
proooriug  title  thereunder. 

Appeal  from  the  Diatriet  Court  of  Arapahoe  County. 

Action  for  specific  performaooe  of  contaract. 

Mr.  A.  B.  Seaman,  for  appelluits. 

Mr.  H.  B.  Johnson,  for  appellees. 

Chief  Justice  Hayt  delivered  the  opinion  of  the  court. 

On  the  29th  day  of  May,  1888,  one  John  W.  Todd  was  the 
claimant,  under  the  homestead  law  of  the  United  States,  of 
160  acres  of  land  in  Douglas  county,  Colorado,  and  Hariiette 
E.  Harsel  waa  the  claimant,  under  the  pra-emption  law  of  the 
United  States,  of  an  adjoining  160  acres.  Upon  this  date 
Todd  gave  a  written  option  to  the  plaintiffs,  W.  R.  Everett, 
William  E.  Gray  and  J.  C.  Caipenter,  for  the  purchase  of 
both  of  said  tracts  of  land  for  the  sum  of  $2,100.  Thia  op- 
tion, by  its  terms,  was  to  expire  on  the  Ist  day  of  August, 
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1888.  Afterwards,  Mrs.  Harsel  obtained  title  to  the  land 
filed  on  by  her,  and  the  same  was  duly  conveyed  to  Todd, 
and  by  Todd  to  plaintiffs. 

On  the  16th  day  of  October,  1888,  Todd  entered  the  land 
claimed  by  him  under  the  homestead  aot,  at  the  land  office 
at  Denver,  Colorado.  Thereafter,  and  on  the  15th  day  of 
November,  1888,  he  gave  a  second  option  to  the  plaintiffs. 
This  option  covered  the  Todd  ti-act  of  land  alone  and  was  not 
recorded.  The  price  mentioned  in  the  option  being  the  sum 
of  92,100;  this  being  the  same  as  the  consideration  mentioned 
in  the  first  option  for  both  ti-acts.  A  pait  of  this  amount 
had  been  paid  at  the  time  of  the  execution  of  this  second  op~ 
tion.  On  or  about  the  SOtli  day  of  the  following  Januaiy, 
Todd,  without  the  knowledge  of  the  plaintiffs,  conveyed  his 
homeHtead  to  his  codefendantu,  E.  A.  Bronson  and  H.  S.  Per- 
see,  by  warranty  deed.  Plaintiffs  allege  that  defendants 
Bronson  and  Persee  had  full  knowledge  and  notice  of  the  con- 
tract bearing  date  November  15, 1888,  at  the  time  they  ac- 
quired title.  Plaindffs  demand  the  conveyanoe  to  them  of 
this  160  acres  of  land  upon  the  payment  by  them  of  the  sum 
of  91,050,  the  balance  remaining  unpaid  under  the  option. 

Issues  having  been  joined  upon  the  allegations  of  the  com- 
plaint, a  tiial  to  the  district  court  resulted  in  findings  and 
judgment  for  the  defendants.     Plaintiffs  appeal. 

The  diatiict  court  from  the  evidence  submitted  found  firtt, 
that  both  Bronson  and  Persee  purchased  without  notice  of  the 
existence  of  the  contract  of  November  15, 1888  ;  second,  that 
this  contract  was  executed  in  consideration  of  a  previous  il- 
legal one,  and  that  plainti&  were  for  this  reason  not  entitled 
to  its  enforcement. 

The  land  having  been  previously  conveyed  to  Bronson  and 
Persee,  to  enUtle  the  plaintiff  to  a  decree  for  specific  per- 
fm-mance  it  was  incumbent  upon  them  to  show  affirmatively 
that  the  purchase  by  defendants  was  with  notice  of  the  equi- 
ties relied  upon  by  plaintiffs.  "As  between  one  claiming 
record  title,  and  one  claiming  under  a  piior  equity  or  unre- 
corded instrument,  the  burden  is  on  the  latter  to  show  actual 
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notice  to  the  subsequent  purohaset  of  bis  rights,  or  prove  cir- 
cumstances such  as  would  put  a  prudent  man  upon  his  guard 
and  from  which  actual  notice  may  be  infeiTed."  Abbott's 
Trial  Evidence.  716 ;  Brown  v.  Volkming,  64  N.  Y.  76. 

The  proof  of  notice  relates  almost  entirely  to  the  prior  op- 
tion of  May  29th.  This  option  had  expii-ed  previous  to  such 
notice  as  ca^e  to  the  knowledge  of  plaintiffs.  This  is  mani- 
fest from  the  instrument  itself,  which  defendants,  or  one  of 
them,  examined,  and  in  answer  to  inquiries  both  Todd  and 
Griffith  informed  Bronson  that  the  option  was  of  no  force  or 
efifect.  In  addition  to  this,  the  option  of  May  29th  was  given 
for  tlie  purchase  of  a  homestead  and  a  pre-emption  claim,  be- 
fore final  entry,  and  was  in  Cf»ntmvention  of  the  acts  of  Con- 
gress, and  for  this  reason  waa  not  enforceable.  Revised 
Statutes  U.  S.,  §§  2262-63 ;  Brtyum  ft  al.  v.  Kennedy,  12  Colo. 
2S5 ;  2>awson  v.  Merrille,  2  Neb.  119 ;  Oaks  v.  Heaton  et  al., 
44  Iowa,  116;  Anderton  v.  Carkina,  135  U.  S.  488. 

Notice  of  the  option  of  May  29th  was  therefore  unavailing 
for  any  purpose  and  wan  not  even  sufficient  to  put  the  parties 
upon  inquiry.  As  the  option  was  contrary  to  public  policy 
and  void,  they  had  a  right  to  assume  that  do  attempt  would 
be  made  to  consummate  the  fraud  by  procuring  title  there- 
under. It  was  therefore  necessary  for  plaintiffs  to  show  by 
satisfactory  proof  that  Bronson  and  Pei'see  had  notice  of  the 
subsequent  unrecorded  option.  This  burden  was  undertaken 
by  them  but  the  evidence  is  far  from  satisfactory  and  ia  di- 
rectly contradicted  by  a  number  of  witnesses  introduced  by 
the  defendants.  In  this  state  of  the  record  the  finding  of  tlie 
district  couii  will  not  be  disturbed.  As  this  is  conciusive  of 
the  controversy  the  judgment  must  be  affirmed. 

Affirmed. 
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Kbilkopf,  Appellant,  v.  City  of  Denver,  Appellee. 

L  CoHTROL  or  Liquor  TitAPFia 

Tbe  general  rale  is  that  a  state  legialature  has  authority  to  regulate, 
(son1»>l  and  rettn^n  the  traSlo  In  intoiicaUng  llquon  withtn  Ita 
own  borders;  Kuch  authority  belongH  to  the  police  power  of  the 
state,  and  may,  subject  to  cooBtitutioiial  restrictlooB,  be  delegated 
to  Uie  loeal  legiilaUve  bodlea  of  municipal  corporaUona. 

2.  Samb — Bt  Crrr  Obdutaxck. 

By  the  Denver  charter  Uie  city  council  1i  authorised  by  ordinance  to 
license,  or  to  prohibit  and  suppress  dram  shops;  under  such  gr«ot 
of  authority  an  ordinanoe,  prescribing  a  flue  not  exceeding  (200  for 
tbe  keeping  of  a  dram  shop  within  tbe  ci^  limits  without  a  license, 
Is  valid. 

3.  Rbkzwai.  of  Lickssk. 

An  application  for  the  renewal  of  a  license  accompanied  by  a  deport  of 
the  license  fee,  but  without  procuring  tlie  license,  Is  no  defense  to 
the  ehorge  of  keeping  a  dram  shop  without  a  Ucense,  especially 
where  the  renewal  is  giaotable  only  In  the  discretion  of  the  elt; 
oonnci). 

Appeal  from  the  County  Court  of  Arapahoe  County. 

AcTlONforviolationof  city  ordinance.  Defendant,  having 
been  adjudged  to  pay  a  fine  of  f  105  and  costs,  brings  his 
appeal  to  this  court. 

FBOM  CHARTEai  OP  CITr  OF  DBNVEB. 

"  The  city  council  shall  have  power  by  ordinance : 

"  Twel^.  (Exclusively  subject  to  the  general  law  of  the 
state,  but  not  at  a  lower  price  than  six  hundred  dollars,  to 
keep  open  until  twelve  o'clock ;  nor  lower  than  eight  hun- 
dred dollars,  to  keep  open  until  two  o'clock ;  nor  lower  than 
one  thousand  dollars  to  keep  open  all  night.)  To  liceniie 
and  tax  tippling  houses,  dram  shops,  billiard  tables  and  bowl- 
ing alleys,  and  selling  or  giving  away  of  any  intoxicating  or 
malt  liquors  by  any  person  within  the  city,  and  to  regulate 
the  same ;  Provided,  That  no  license  shall  be  issued  to  keep 
any  liquor  saloon  or  dram  shop,  except  on  petition  of  the 
owners  of  a  majority  of  the  real  estate  within  the  frontage  of 
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the  block  in  which  said  business  is  to  be  CHi-ried  on.  When 
the  person  applying  for  such  license  ban  fully  complied  with 
the  laws  and  ordinances  applying  thereto,  the  city  council 
may  oi-der  such  license  issued ;  Provided^  however.  That  such 
license  may  be  renewed  from  time  to  time,  at  the  discretion 
of  the  city  council,  for  a  period  not  exceeding  three  yeai'a, 
without  further  petition.  No  license  Bhiill  be  issued  for  a 
saloon  or  di-am  sliop  located  within  five  hundred  feet  of  any 
church  or  gch[>c)I  building ;  the  measurement  to  be  along  the 
same  street  on  which  the  church  or  school  building  fronts, 
and  along  the  adjoining  side  streets  in  the  case  the  license  is 
sought  for  a  di-am  shop  or  liquor  saloon  on  such  side  street." 
*'  Thirteenth.  To  prohibit  and  suppress  dance  houses,  tip- 
pling houses,  dram  shops,  opium  joints,  gaming,  gambling 
houses,  dealing  in  lotteiy  tickets,  piize  lighting,  cock  fight- 
ing, dog  fighting,  bawdy  houses,  disorderly  houses,  houses  of 
ill-fame  or  assignation,  or  any  place  or  resort  for  the  practice 
of  lewdness  or  fornication,  or  notoriously  reputed  to  be  such, 
whether  kept  or  frequented  by  one  or  more  persons,  and  to 
destroy  instruments  of  gambling."  See  Session  Laws,  1889, 
p.  126,  amending  act  of  1885,  Session  Laws,  pp.  81,  82. 

PROM  ORDINANCES  OF  CITY  OP  DENVER. 
"Section  1.  Whoever  within  the  corporate  limits  of  the 
city  of  Denver,  not  having  a  license  to  keep  a  dmm  shop  or 
tippling  house,  shall,  by  himself  or  another,  either  as  princi- 
pal, agent,  clerk  or  servant,  directly  or  indirectly,  sell  or  give 
away  any  intoxicating  or  malt  liquoi-s,  whether  the  same  be 
iu  bottles,  jugs,  glasses,  or  any  other  instrument  or  thing,  to 
be  drunk  upon  the  premises,  or  in  any  adjacent  room,  build- 
ing, yaid,  premises  or  plitce  of  public  resort,  shall  upon  con- 
viction be  fined  not  less  than  ten  nor  more  than  two  hundred 
dollars  for  each  offense." 

AGREED  FACTS  IN  THE  CASE. 

"  It  is  agreed  between  the  parties  to  the  suit  that  the  de- 
fendant was  keeping  a  di-am  shop  in  the  city  of  Denver,  and 
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that  he  said  liquor  which  was  consumed  and  which  was  sold 
for  the  purpose  of  being  consumed,  on  the  premises  of  this 
dram  shop,  on  the  fourteenth  da;  of  October,  1889,  and  that 
the  liquore  so  sold  wei-e  intoxicating  and  malt  liquors. 

"  It  is  also  admitted  that  the  defendaiit  is  so  operating  and 
raQiiisg  this  dram  shop  without  a  license  of  the  city  of  Den- 
ver. It  is  also  admitted  that  said  dram  shop  is  within  less 
than  five  hundred  feet  of  a  church,  hat  across  the  street  from 
a  church,  which  was  used  for  religious  puiposes  at  the  time 
of  the  bringing  of  this  suit,  on  the  fourteenth  day  of  Octo- 
oer,  1889. 

"  It  is  also  agreed  that  on  the  fourth  day  of  October,  1889, 
the  defendant  made  application  and  tendered  the  money  to 
the  city  treasure:  for  a  renewal  of  his  saloon  license,  having 
received  a  license  from  the  city  council  in  1882  upon  the 
nsual  petition  and  bond ;  that  in  each  subsequent  year  fol- 
lowing the  year  1882  he  was  granted  a  renewal  of  his  license 
in  periods  of  six  months  .each  up  to  the  fourth  day  of  Octo- 
ber, 1889 ;  that  on  the  twenty-first  day  of  October,  1889,  he 
deposited  with  the  city  treasurer  of  the  city  of  Denver  the 
sum  of  three  hundred  dollar  for  a  renewal  of  his  license  for 
the  period  of  six  months,  and  received  a  receipt  from  the 
treasurer  for  that  amount,  but  that  the  city  treasurer  refused 
to  grant  him  a  renewal  of  his  license  for  the  period  of  six 
months. 

"  It  is  also  admitted  that  the  defendant  has  made  no  appli- 
cation to  or  filed  a  petition  of  the  owners  of  a  majority  of  the 
real  estate  within  the  frontage  of  the  bloolc  in  which  said 
business  is  carried  on  with  the  city  council  within  three  years 
for  granting  a  license  to  run  a  dram  shop  at  this  number,  at 
the  place  where  this  dram  shop  baa  been  open  and  operated 
1^  the  defendant  since  the  year  1882.  It  is  also  admitted 
that  this  money  is  still  in  the  hands  of  the  treasurer  and  has 
never  been  returned  to  the  defendant." 

ASSIGNMENTS  OF  BBBOR. 

*'  1.  The  finding  of  the  court  below  is  contrary  to  the  evi- 
dence. 
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"  2.  The  finding  ia  contrary  to  law." 

Mr.  M.  B.  Cabpbnter,  for  appellant. 

Mr.  John  F.  Shafroth,  Mr.  G.  W.  Whitpobd  and  Mr. 
A.  B.  Seaman,  for  appellee. 

Mb.  Jdsticb  Eluott  delivered  the  opinion  of  the  court. 

1.  The  general  rule  is  that  a  state  legislature  has  author- 
ity to  regulate,  control  and  restrain  the  traffic  in  intoxicating 
liqnors  within  its  own  herders.  Such  authoiity  belongs  to 
the  police  power  of  the  state,  and  may,  subject  to  constitu- 
tional restrictions,  be  delegated  to  the  local  legislative  bodies 
of  municipal  corporations.  The  authority  is  to  be  exercised 
with  the  view  to  lessen  drunkenness,  pauperism  and  crime, 
conserve  the  public  peace,  protect  life  and  property,  and  pro- 
mote the  general  welfare  of  societ}'.  The  extent  to  which 
such  authority  should  be  exercised,  and  whether  it  should  be 
exercised  by  the  enactment  of  general  laws  or  by  the  ado{>- 
tion  of  local  municipal  ordinances,  or  both,  are  questions  of 
legislative  expediency  with  which  judicial  officers  as  such  are 
not  charged  with  responsibility  in  the  first  instance.  But 
when  the  lawmaking  power  has  adopted  valid  statutes  or 
ordinances  regulating  or  restraining  the  traffic  in  intoxicate 
ing  liquors,  the  courts  are  bound  to  constroe  and  enforce 
such  laws  in  a  fair  and  impartial  manner.  Such  qualifica- 
tions of  the  rule  above  stat«d  as  may  result  from  the  para- 
mount authority  of  the  Stat«  or  Natioual  Constitution,  need 
not  be  considered  in  the  present  case.  Cooley  Const.  Lini. 
(6th  ed)  p.  716  and  notes;  1  Dillon  Mun.  Corp.  (4th  ed.) 
§  141  and  notes ;  Metn^olitaa  Board  v.  Barrie,  S4  N.  T. 
657 ;  iState  v.  Boomer,  21  Wis.  277  ;  Commonmalth  v.  Black- 
ington,  24  Pick.  352 ;  MvgUr  v.  Eantm,  12S  U.  S.  628 ;  Kxdd 
V.  Pearton,  128  U.  S.  1. 

2.  The  ordinance  which  defendant  was  charged  with  vio- 
lating was  enacted  in  pursuance  of  specific  and  definite  leg- 
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iaiative  uuthority ;  no  question  is  raised  as  to  the  legnlity  of 
sucb  delegated  power ;  hence,  the  ordinance  cannot  be  im- 
peached as  invalid  on  the  gi'ound  that  the  courts  may  deem 
the  same  unreasonable  oi  gainst  sound  policy.  It  is  not  as 
though  the  ordinance  had  been  passed  under  a  general  grant 
of  legislative  authority.  See  Session  Laws  1889,  p.  126, 
amending  par^rapha  12  and  18,  sec.  20,  art.  2,  Denver  chhr- 
ter  of  1885 ;  1  Dillon  Mun.  Corp.  §  828 ;  PhilUpt  v.  City  of 
Beaver.,  ante,  179. 

In  behalf  of  defendant  it  is  contended  that  inasmuch  aa 
the  chai'ter  (paragraph  12)  prohibits  the  insuing  of  licenses 
for  any  saloon  or  dram  shop  located  within  five  hundred  feet 
o£  any  church  or  school  building,  the  municipal  authorities 
are  deprived  of  all  juiisdiction  ia  respect  to  dram  shops  with- 
in saoh  500  foot  limit,  and  that  defendant  is  not  amenable  to 
the  ordinance,  because  he  kept  Ids  dram  shop  within  500  foot 
limit.  This  argument  has  the  merit  of  novelty  as  well  as 
ingenuity,  but  it  ignores  altogether  another  provision  of  the 
charter.  By  paragraph  IS  the  city  council  is  authorized  to 
prohibit  and  suppress  tippling  houses  and  dram  shops.  This 
provision  is  in  no  way  qualified  or  complicated  by  the  500 
foot  limit;  it  applies  to  the  whole  city  and  eveiy  part  there- 
of. It  was  therefore  competent  for  the  city  council  to  pro- 
vide 1:^  ordinance  that  any  person  keeping  a  diaro  shop  or 
tippling  house  anywhere  within  the  limits  of  the  city,  with- 
oat  a  license,  should  be  subject  to  the  penalty  imposed  by  the 
ordinance. 

8.  It  appears  that  defendant  had  received  a  license  for  hi^ 
dram  shop  in  1882,  and  that  the  sitme  was  renewed  at  inter- 
vals of  six  months  up  to  October,  1889.  It  is  now  claimed 
that  he  was  entitled  to  a  renewal  of  his  license  for  six  months 
longer  upon  a  deposit  of  C300  with  the  city  treasurer.  He 
made  snch  deposit,  but  his  application  for  a  license  was  re- 
fused. Such  application  and  deposit  constituted  no  defense 
to  the  charge.  He  did  not  procure  the  license ;  but  he  did 
keep  his  dram  shop  open.  A  license  granted  might  have  con- 
stitnted  a  defense  ;  but  a  license  applied  for,  accompanied  by 
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a  dspoiit  of  the  licente  fee,  was  no  defuse.  To  hold  other- 
wise would  viotiite  not  only  the  letter  of  the  law,  but  wQuld 
ignore  the  HUthonty  and  diteretion  of  the  city  council  alto- 
gether in  auch  matters.  State  v.  Jamiton,  2S  Mo.  880 ;  Kad- 
ffihn  V.  City  of  Bloomir^ton,  58  Ills.  229. 

The  lecoi'd  before  ua  does  not  show  the  present  case  to  be 
one  of  peculiar  hardship.  It  does  not  appear  that  the  city 
treasurer  has  ever  refused  to  return  the  ^00  to  defendant; 
nor  does  it  appear  that  defendant  was  entitled  to  a  renewal 
of  his  license.  It  is  true  paragraph  12,  above  cited,  provides 
that  a  license  mat/  be  renetved  from  time  to  time,  at  the  dit- 
eretion of  the  city  council,  for  a  period  not  exceeding  three 
yean  without  further  petition  ;  but  it  does  not  provide  that 
such  license  ehall  be  renewed  for  any  period.  On  the  con- 
trary, the  renewal  ia  expressly  made  a  matter  of  diteretion 
with  the  council.  Beside.^,  in  this  case,  the  three  years  had 
elapsed  more  than  twice  over,  and  defendant  had  not  pre- 
sented the  petition  of  any  owners  of  real  estate  within  the 
frontage  of  the  block  in  which  his  dram  xhop  was  carried  on. 

Fuitbermore,  it  ia  admitted  that  the  dram  shop  was  witliin 
500  feet  of  a  church  used  for  religious  purpoaes.  Consider- 
ing the  purpoae  and  intent  which  the  legislature  must  have 
had  for  excluding  dram  shops  for  a  distance  of  500  feet  from 
churches  and  school  buildings,  there  can  be  no  doubt  that  the 
5O0  foot  limit  applies  to  renewals  aa  well  as  to  original  licenses. 
The  law  does  not  provide  that  a  license  for  a  dram  shop  al- 
ready issued  shall  become  void  in  case  a  school  building  or 
church  shall  be  located  within  500  feet  of  such  dram  shop  ; 
there  is,  therefore,  no  danger  of  a  forfeiture  of  money  already 
paid  and  accepted.  But  the  law  does  declare  that  '■'■  do  license 
shall  be  i«»wed  for  a  saloon  or  dram  abop  located  within  500 
feet  of  any  churoh  or  school  building."  This  clause  of  the 
statute  is  inserted  in  such  close  connection  with  the  provision 
for  the  renetiral  of  licenses  that  if  it  had  been  intended  to  ap- 
ply to  original  applications  only,  it  ia  not  probable  that  such 
unqualified  negative  words  would  have  been  employed.  It 
would  be  a  narrow  construction  to  say  that  the  langu^e  doee 
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not  include  the  renewal  as  well  as  the  issuance  of  licenses. 
The  renewal  of  a  license  is  equivalent  to  the  issuance  of  a 
license  in  legal  as  well  as  pi-actical  effect. 

Perceiving  no  eiioi-  in  the  record,  the  judgment  of  the 
county  court  must  be  affirmed. 

Affirmed. 


Ukion  Pacific  RAiLWAy  Company,  Appellant,  v. 
Tracy,  Appbllbe. 

1.  COSSTlTUnORAL  LAW. 

The  Btatuto  providing  that  everf  n^lroad  corporation  within  the  state 
shall  be  liable  for  all  damages  by  Are  set  out  or  caused  by  operat- 
ing Its  line  of  road  Is  constitutional. 

3.  PLKADISG COHTBtBUTORY  Nkqliobkcb. 

If  the  detenseot  contributory  negligence  Is  arallablelnan  action  against 
m  ndlroad  company  for  damages  by  Are  caused  by  operating  Its  line 
of  road,  It  cannot  be  Invoked  In  the  absence  of  an  averment  in  the 
pleadings  upon  which  It  can  be  baaed. 

8.  PBACnCK. 

Where  there  Is  no  testimony  tending  to  show  contribntory  negligence 
on  tite  part  of  the  plaintiff,  It  Is  proper  to  withhold  that  question 
from  the  Jury. 

4.  Apfellatx  Praoticb. 

Error  oanDot  be  predicated  apon  the  overruling  of  a  challenge  of  a  ju' 
ror  for  cause,  even  if  erroneous,  if  the  record  does  not  disclose  thst 
tite  party  complaining  exhausted  his  peremptory  challengeB  before 
going  to  trial. 

Appeal  from  the  DUtrict  Court  t^f  Morgan  County. 

This  action  is  brought  under  the  KCt  of  March  SI,  Session 
Laws  of  1887,  page  868,  to  recover  damages  resulting  from 
fires  alleged  to  have  been  caused  by  appellant  in  operating 
its  railroad.  Plaintiff  below  recovered  a  judgment  from 
which  the  railway  company  pi-osecutes  this  appeal. 

Messrs.  Teller,  Orahood  &  Morqan  and  Mr.  C.  M 
Kendaxl,  for  appellant. 
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Mr.  G.  A.  Garrard,  for  appellee. 
Mr.  Jubticr  Goddard  delivered  the  opinion  of  the  court. 

The  main  contention  of  apppellant  is  that  the  statute  un- 
der which  the  action  is  bi-ought  is  unconstitutional  in  that  it 
deprives  the  railway  company  of  its  pi«perty  without  due 
pi'ocess  of  law.  This  question  was  disposed  of  by  the  deci- 
sion of  this  court  in  the  case  of  the  Onion  Pacific  Rtf.  Co.  v. 
De  Susk,  12  Colo.  294,  wherein  the  constitutionality  of  the 
statute  is  upheld. 

It  is  further  contended  that  the  court  erred  in  refusing  to 
submit  the  question  of  contributory  negligence  to  the  juiy 
If  the  defense  of  contiibutoiy  negligence  is  available  in  ac- 
tions of  this  chamcter  it  could  not  be  invoked  under  the 
issues  in  this  case.  There  is  no  averment  in  the  pleadings 
upon  which  this  defense  could  have  been  based.  D.  ^  JR.  Q- 
Rjf.  Co.  V.  Ryan,  17  Colo.  98.  And,  furthermore,  there  is 
no  testimony  disclosed  in  the  record  tending  to  sustain  such 
a  defense,  if  it  had  been  pleaded.  The  court  below  tliere- 
fore  properly  refused  to  submit  this  question  to  the  jury. 

The  error  predicated  upon  the  overruling  of  appellant's 
challenge  of  the  juror  S.  D.  Shumate  for  cause,  is  without 
merit.  The  record  fails  to  disclose  wherein  appellant  was 
prejudiced  by  the  ruling  of  the  court,  even  if  it  was  erroneous. 
It  does,  however,  appear  that  the  juror  was  peremptorily 
challenged  by  appellant,  but  it  does  not  appear  that  it  had 
exhausted  its  other  peremptory  challenges.  Upon  this  state 
of  the  record  the  ruling  of  the  court  did  not  constitute 
prejudicial  error.     Minieh  v.  The  People,  8  Colo.  440. 

Upon  a  careful  examination  of  the  record  we  can  find  no 
eiTor  that  will  justify  a  reversal.  The  judgment  is  accord- 
ingly af&rmed. 

Affirmed. 
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Ik  be  Govebkoe's  Pboolamation. 

BUSDIBSB  OF  SPBOIAL  LKOieLA.TlTE  SESSION. 

The  bosinesa  to  be  transacted  at  a,  special  session  of  the  legislatnre  ts 
to  be  specially  named  In  the  executive  proclamation,  but  Is  not  to 
be  particularly  prescribed  in  all  its  details.  Tlia  legislature  cannot 
go  beyiiml  tlie  limits  of  the  busineM  specially  named;  but  within 
•ach  limits  It  may  act  freely,  in  whole  or  In  part,  or  not  at  all,  as 
it  may  deem  expedient 

Qucere,  whether  causes  of  attaohmeat  may  be  repealed  so  as  to  apply 
to  existing  contracts. 

Original  Proceeding. 

The  opinion  of  the  court  \s  in  response  to  certain  questions 
propnanded  by  the  house  of  repi-esentatives  as  hei-einafter 
BtAted. 

The  governor  of  Colorado  by  proclamation  convened  (he 
Ninth  General  Assembly  in  special  session  on  January  10, 
1894.  The  proclamation  is  based  upon  the  following  provi- 
sion of  the  constitution : 

ABTICl-E  IV. 

*'  Sec.  9.  The  governor  may,  on  extTaoiiJinary  occasions, 
convene  the  general  asaembly,  by  proclamation,  stating  thei-e- 
in  the  purpose  for  which  it  is  to  assemble ;  but  at  such  speciul 
session  no  business  shall  be  transacted  other  than  that  spe- 
cially named  in  the  proclamation.  He  may  l^  proclamation, 
convene  the  senate  ii)  extraordinary  session  for  the  transac- 
tion of  executive  businees." 

ThA  proclamation,  among  other  matters  of  business  to  be 
transacted  at  the  special  session,  stated  the  following: 

"  20.  To  amend  the  attachment  laws  of  the  state  by  strik- 
ing out  the  tenth,  eleventh  and  thirteenth  causes  of  attachment, 
such  amendment  to  take  effect  only  on  couti'acts  made  after 
this  enactment  becomes  a  law." 

At  the  special  session  thus  called,  there  was  introduced 
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House  Bill,  No.  15,  eutitled,  "  A  Bill  for  an  Act  to  Amend 
the  Attaclimeiit  Laws  of  the  State  aa  prescribed  by  General 
Section  2000  of  the  General  Statutes  of  the  State  of  Colo- 
rado." The  bill  if  passed  would  be  a  substantial  re-enactment 
of  section  77  of  the  Justices'  Attachment  Act,  omitting  the 
seventh,  eighth  and  tenth  causes  of  attachment. 

The  questions  propounded  am  as  follows : 

"  First.  Can  the  legislature  legally  enact  the  amendment 
contemplated  by  this  bill  under  the  constitutional  provision 
and  the  governor's  call  as  set  forth  ? 

"  Second.  Can  the  legislatui'e  legally  enact  this  amendmeot 
80  as  to  apply  to  contiacts  made  prior  to  its  passage?" 

The  questions  presented  were  discussed  by  Mr.  J.  F.  Cab- 
NAHAN,  Mr.  Robert  W.  Bonvnqe  and  Mr.  J.  A.  Kilton, 
amid  curite. 

Mr.  Justice  Elliott  delivered  the  opinion  of  the  court. 

The  questions  submitted  inquire  the  consideration  and 
construction  of  section  9  of  article  4  of  the  Constitution.  In 
the  light  of  other  constitutiimal  provisions  it  is  not  difficult 
to  deteimitie  the  object  of  this  section.  The  franiei-a  of  the 
constitution,  apprehending  evil  from  frequent  legislative  ses- 
sions and  from  too  much  legislation,  provided  for  biennial 
sessions,  and  limited  such  sessions  to  a  short  peiiod  of  time. 
It  was  then  considered  that  changes  in  the  lawB  of  the  state 
oftener  than  once  in  two  years  were  not  desirable,  and  that  a 
reasonable  time  was  necessaiy  for  our  people  to  become  ac- 
quainted with  new  statutes  and  test  their  value  before  at- 
tempting to  change  them.  It  is  undoubtedly  true  that  if 
legislative  sessions  were  more  frequent  the  statutes  enacted 
by  one  legislature  would  hardly  be  published  before  a  suc- 
ceeding legislature  would  begin  to  change,  modify  or  repeal 
them. 

Speaking  upon  a  constitutional  provision  similar  to  the  one 
now  under  consideration,  the  supreme  court  of  Tennessee 
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said :  "  This  nndoabtedly  is  a  ver}-  salutory  provision,  tend- 
ing somewhat  to  check  over  legislation,  and  to  render  laws  a 
little  more  stable,  by  furnishing  a  period  of  two  years,  during 
which  they  may  be  io  some  degree  subjected  to  the  test  of  a 
brief  expetiment."  Mitchell  v.  Turnpike  Co.,  22  Tenn,  460. 
These. views  were  expressed  mora  than  fifty  yeara  ago.  It 
is  safe  to  say  that  the  various  state  legislatures  did  not,  in 
those  days,  manufacture  one  quarter  the  number  of  statutes 
at  a  single  session  that  they  do  now. 

As  a  protection  against  any  sudden  or  unexpected  emer- 
gency requiring  action  by  the  legislature,  our  constitution 
provides  that  a  special  session  may  be  convened  by  procla- 
mation of  the  governor.  It  is  expressly  piovided,  however, 
that  such  special  session  shall  not  be  convened  for  genei-al 
pui-poses,  but  that  the  business  to  be  transacted  at  such  ses- 
Bi<'in  shall  be  limited  to  mattei-s  named  in  the  executive  proc- 
lamation. 

From  the  reading  of  seclaon  9  its  meaning  seems  plain ;  it 
consists  of  oi'dinaiy  langui^e  ;  ite  terms  are  not  unlike  those 
of  other  state  constitutions  upon  the  same  subject ;  but  the 
proclamation  nnder  consideration  is  somewhat  extraordinary  ~ 
for  its  minuteness  of  detail.  Hence  the  task  of  construing 
and  applying  the  constitutional  provision  to  the  tenns  of  the 
proclamation  is  attended  with  some  difficulty. 

If  we  construe  the  language  of  section  9  with  the  view  to  . 
sustain  the  largest  measure  of  executive  control  over  legis- 
lative power,  we  I'Cach  a  certain  conclusion  ;  if  we  construe 
the  language  with  the  view  to  protect  legislative  power  against 
undue  executive  control,  we  reach  a  conclusion  quite  different. 

lu  a  fi'ee  representative  government  like  ours — a  govern- 
ment of  distributed  and  balanced  powers — the  equality  of 
the  different  departments  of  the  government,  and  the  su- 
premacy of  each  department  in  its  appropriate  sphere,  are 
cardinal  principles,  and  must  be  maintained  except  in  those 
instances  where  the  constitution  expressly  authorizes  a  de- 
parture from  them.     Thus,  a  conservative  construction  of 


jM,Googlc 


336  Is  BE  Governor's  Pboci.amatiok.    [Jan.  T., 

action  9  is  requii'ed  ;  in  this  matter,  truth  lies  between  Uie 
exti«n)e8,  and  the  middle  of  the  road  is  the  path  of  safety. 

The  goveinor  is  required  to  state  in  hm  proclamation  Uie 
purpose  for  which  the  legislatut-e  is  to  assemhle  in  special 
session  ;  and  it  ia  provided,  that  at  such  session  no  business 
shall  be  transacted  other  than  that  tpeeially  named  ja  the 
pi-oolaniation.  The  governor  is  thus  invested  witli  extraor- 
dinary powers  ;  he  aloue  is  to  determine  when  there  is  ap  ez- 
traordinar}'  occasion  for  convening  the  legislature  ;  and  he 
alone  is  to  designate  the  business  which  the  legislature  is  to 
transact  when  thus  convened.  Thus  far,  there  can  be  no 
question  as  to  the  meaning  of  section  9.  But  must  we  go 
further,  and  hold  that  the  governor  may  preterib*  the  par- 
ticular way  and  manner  in  which  the  business  he  has  desig- 
nated shall  be  transacted  in  all  its  detaila  ?  If  the  session 
be  called  for  legislative  puiposes,  maj'  the  governor  draft 
the  bills,  append  them  to  his  proclamation,  and  require  the 
legislature  to  pass  them  as  pi-epared  by  himselF,  or  not  legis- 
late at  all  ?  In  a  certain  contingency  the  general  assembly 
may  be  convened  in  special  session  for  the  purpose  of  elect- 
ing a  United  States  senator.  Will  it  be  contended  that  the 
person  to  he  elected  may  be  specially  named  in  the  proclama- 
tion, and  that  no  other  person  than  the  one  thus  named  ean 
be  elected  at  such  special  session  ?  It  is  manifest  that  sach 
a  construction  would  be  to  destroy  legislative  independence 
and  convert  members  of  the  two  houses  into  mere  instru- 
ments to  register  and  ratify  the  executive  will — that  is,  to  do 
the  bidding  of  the  govei'nor,  or  not  act  at  all. 

It  is  true,  section  9  requires  that  the  business  to  be  trans- 
acted at  the  special  session  shall  be  tpecially  named  ;  but  it 
does  not  require  that  such  business  shall  be  definitely  and 
particularly  prefcribed  in  all  its  details  by  executive  proc- 
lamation. Legislative  judgment  and  discretion  as  to  tbe 
ti-ansaction  of  the  business  specially  named  are  certainly  not 
inhibited  at  special  sessions.  Tbe  legislature  cannot  go  be- 
yond the  limits  of  the  business  apecially  named  in  the  proc- 
lamation ;  nor  can  it  l^islate  upon  business  not  named  in  the 
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proclamatioti ;  bat  withia  the  limita  of  such  bosiness  It  may 
act  freely,  in  vhole  or  in  part,  or  not  at  all.  as  may  be  deemed  ■ 
expedient  according  to  its  own  judgment.     The  legislature  - 
must  do  this  much,  or  the  light  of  legislating  by  the  repre- 
sentatives  of  a  free  people  at  a  special  session  is  destroyed, 
and  all  our  ideas  of  such  right  are  rendered  obsolete.     Bald-  ■ 
Kin  V.  The  State,  21  Tex.  Ct.  of  Apps.  593  ;  Jones  v.  TkeaU, 
8  Nev.  283  ;  CHty  of  St.  Louit  v.  Wlthaut,  16  Mo.  App.  247, 
affirmed  by  supreme  court,  90  Mo.  646 ;  State  v.  Shores,  7 
S.  E.  Rep.  (W.  Va.)  413  j    Wells  v.  Mo.  Pac.  By.  Co.,  19  S. 
W.  Rep.  (Mo.)  580. 

Let  us  apply  the  foregoing  principles  to  the  matters  sub- 
mitted.    By  paragraph  20  of  the  proclamation  the  governor, 
amoDg  other  things,  states  the  purpose  of  convening  the  leg- 
islature to  be  the  amendment  of  the  attachment  Uws  of  the  - 
state,  designating  the  tenth,  eleventh  and  thirteenth  causes  . 
of  attachment.     It  is   probable  that  in   designating  these 
causes  of  attachment  the  governor  referred  to  the  causes 
thus  numbered  in  section  92  of  the  Code.     The  code,  how- 
ever, is  applicable  only  to  courts  of  record;  but  it  appears  -' 
that  the  seventh,  eighth  and  tenth  grounds  of  attachment, 
aa  specified  in  section  77  of  the  justices'  act,  correspond  sub- ; 
Btantially  to  the  t«ntb,  eleventh  and  thirteenth  causes  of  attach-  ■' 
ment  stated  in  the  code.     It  would  be  a  aanow  construction, 
therefore,  to  hold  that  the  legislatui-e  may  amend  the  laws  ap-- 
plioable  to  certain  causes  of  attachment  in  courts  of  record, ' 
but  that,  like  causes  of  attachment  in  justices'  courts,  can* '. 
not  be  amended  under  the  proclamation.     The  subject-matter  ■ 
of  legislation  includes  in  suhstauce  the  justices'  act  as  well ' 
as  the  act  governing  courts  of  record,  and  the  necessity  or  ■ 
desirability  of  such  amendatory  legislation  is  certainly  as : 
great  in  the  one  case  aa  in  the  other. 

The  proclamation  further  provides  that  the  amendment  of  - 
the  attachment  laws  shall  take  effect  only  as  to  contracto  - 
made  after  such  amendment  shall  become  a  law.  This  pro-> 
vision  must  be  held  to  he  an  unwarranted  restriction  upon, 
legislative  power  and  discretion.  The  govenior  having  »pe- . 
Vol.  XIX— 22 
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;  daily  named  the  amendment  of  the  attachment  laws  as  part 
of  the  busineat  to  be  tranaticted  at  the  special  session,  bis  au- 
thority by  proclamation  in  respect  to  that  matter  was  ex- 

'  bausted.  Whatever  he  haa  further  said  upon  that  subject 
must  be  considered  as  merely  advisory.  The  manner  in 
which,  and  the  extent  to  which,  the  causes  of  attachment,  or 

■  any  of  them,  shall  be  amended,  if  at  all,  are  matters  for  the 
legislature  to  determine  in  the  first  instance  according  to  its 
own  judgment. 

House  Bill  No.  15  as  presented  for  our  consideration  is 
not  confined  to  future  contracts.  Nevertheless,  we  are  of 
the  opinion  tliat  it  may  be  legally  passed  in  that  foim  not- 
withstanding the  restriction  attempted  by  the  proclamation. 
Whether  the  act  would  be  obnoxious  to  those  constitutional 
provisions  forbidding  the  passage  of  any  law  impairing  the 
obligation  of  conti-acta,  is  a  different  question.  If  the  bill 
should  pass  in  the  form  now  presented,  such  queution  might 
arise  in  some  litigated  case,  and  it  would  then  be  determined 
by  the  courts  in  th«  regular  course  of  judicial  proceedings. 
Jo  the  determination  of  such  question  the  courts  would  not 
be  contralled  by  the  executive  proclamation  ;  nor,  as  a  mle, 
will  this  court  undertake  to  decide  such  questions  in  response 
to  executive  or  legislative  questions.  No  valid  reason  has 
been  suggested  why  the  bill  may  not  be  constitutionally 
enacted  in  the  form  now  presented,  even  though  it  should 
become  necessary  by  judicial  decision  to  restrict  its  operation 
to  future  contracts.  As  to  this  point  we  deem  it  inexpedient 
to  express  an  opinion.  In  re  District  Attomfi/a,  12  Colo.  466 ; 
In  re  Priority  of  Legitlative  Appropriationa,  ante,  58 ;  Gar- 
lile  V.  Hendertm,  17  Colo.  582. 

This  opinion  baa  been  rendered  in  obedience  to  constitu- 
tional requirements  which  we  cannot  evade,  though  we  are 
reluctant  to  express  our  views  in  advance  upon  executive 
or  legislative  business. 
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BOBKHABDT   BT  AL.,   PLAINTIFFS  IN  EbKOB,  V.  HaTCOX,    rft'  salj 

Dbfehdahtih  Ebbob.  '-^W  «Wt| 

I  13i  461 

1.  Dn^TOBT  HoTioira.  [i»  s^l 
DflatcMT  motlotiB  based  npoD  spedkl  appearanceB  are  not  faTored  unitoi         '—    S!l 

the  preaent  practice;  they  are  agaiiut  the  policy  of  the  oode. 

2.  Statuimnt  of  Rxlief  Dbhaitded. 

According  to  amended  aection  M,  the  anrnmons  ii  not  rendered  Told  or 
erroneoasbyrsaaoDolHdefectireBtatonieDt  of  the  relief  demanded, 
pnMdei  inoh  Btat«ment  be  not  manifeatly  rolaleading. 

3.  DismsBAi.  or  Aorion. 

FUlore  to  file  complaint  In  time  does  not  neceeearlly  require  the  dle- 
mlasal  of  the  aotlou.    SfUght  v.  Flther,  IS  Colo.  ITS,  ^proved. 

Srror  to  th^  XHttriet  Court  of  Arapahoe  County. 
Action  for  the  oonTeiBion  of  personal  property. 

AMElTOBaD  SECTION  34  OP  CODE. 
"  The  summons  shall  state  the  parties  to  the  action,  the 
state,  ooanty  and  court  in  which  it  is  brought,  and  lequire 
Uie  defendant  to  appear  and  answer  the  complaint  within 
twenty  days  after  the  service  of  the  summons,  if  served  in 
the  coun^  in  which  the  action  is  bronght ;  or  if  served  out 
of  such  county  or  by  publication,  within  thirty  days  after  the 
serrioe  of  the  summons,  exclusive  of  the  day  of  service,  or 
tiiRt  judgment  by  default  will  be  taken  against  him  accord- 
ing to  the  prayer  of  the  complaint,  and  shall  briefly  state  the 
sum  of  money  or  other  I'elief  demanded  in  the  action ;  but 
the  summons  shall  not  be  considered  void  or  ei-roneous  on 
account  of  an  insufficient  statement  of  the  relief  demanded, 
unless  the  some  is  manifestly  misleading.  If  a  copy  of  the 
complaint  be  not  served  with  the  summons,  or  if  the  service 
be  made  out  of  the  statei  ten  days  additional  to  the  time  speci- 
fied in  the  summons  shall  be  allowed  for  appearance  and  an- 
swer, but  the  form  of  the  summons  shall  be  the  same  in  all 
cases."     Session  Laws  1889,  p.  71. 
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The  summona  in  this  action  contained,  inter  alia,  the  fol- 
lowing : 

"To the  defendants  above  named,  Greeting : 

"  Yoo  are  hereby  required  to  appear  in  an  action  brought 
against  yon  by  the  above  named  plaintiff,  in  the  district  court 
of  Arapahoe  county,  state  of  Colorado,  and  answer  the  com- 
plaint therein  within  •  •  •  or  judgment  by  default  will 
be  taken  against  you  according  to  the  prayer  of  the  com- 
plMnt.  •  "  • 

*'  That  said  action  is  brought  to  recover  damages  for  the 
wrongful  taking  and  conversion  by  the  defendants  of  certain 
goods  and  chsttela  situate  at  •  "  *  (describing  the  property 
substantially  as  in  the  complaint)  as  will  more  fully  appear 
from  the  complaint  in  said  action  to  which  reference  is  here 
made. 

"  And  you  are  hereby  notified  that  if  yon  fail  to  appear 
and  to  answer  the  said  complaint  as  above  requited  the  said 
plaintiff  will  take  judgmentagainstyouby  default  according 
to  the  prayer  of  the  complaint." 

The  complaint  alleged,  inter  alia,  that  plaintiff  was  tlie 
owner  and  entitled  to  the  possession  of  certain  personal  prop- 
erty, describing  it ;  that  the  same  was  of  the  value  of  V300 ; 
that  defendants  wrongfully  converted  said  property  to  their 
own  use.     The  conclusion  of  the  complaint  is  as  follows: 

"  That  by  reason  of  all  the  facts  aforesaid  this  plaintiff 
suffered  great  loss  to  his  damage  of  three  hundred  (il300) 
dollars.  Wherefore  the  plaintiff  demands  judgment  against 
the  defendants  for  three  hundred  (|l300)  dollars,  and  for  his 
costs  of  this  action." 

Defendants  by  special  appearance  moved  to  set  aside  and 
quash  the  summons  upon  the  following  ground  : 

*'  Because  said  no-called  summons  does  not  state  the  sum 
of  money  or  other  relief  demanded  in  said  action  nor  the  value 
of  the  goods  and  chattels  alleged  to'  have  been  wrongfully 
taken  and  converted  by  these  defendants." 

This  motion  was  denied ;  and  time  was  allowed  defendants 
to  plead  further  in  the  action.     Defendants  failing  to  answer 


jM,Googlc 


1894.]  BUBKHARDT  V.  Hatcox.  341 

or  otherwise  plead,  jadgment  was  granted  in  favor  of  plain- 
tiff for  the  sum  of  9269.27.  Defendants  prosecute  this  writ 
of  error, 

Mr.  O.  P.  Blaik,  for  plaiutifFs  in  error. 

Mr.  E.  W.  Waybbight,  for  defendant  in  error. 

Mr.  Justice  Elliott  delivered  the  opinion  of  the  court. 

The  assignments  of  eiTor  assail  the  judgment  of  the  court 
below  upon  two  grounds :  Firit,  that  the  summons  does  not 
conform  to  the  requirements  of  the  code ;  second,  that  the 
complaint  was  not  filed  within  the  time  prescribed  by  Inw. 

1.  Mere  dilatory  motion»  based  upon  special  appearances 
are  not  favored  under  the  pi-esent  practice.  It  is  the  policy 
of  the  code  that  all  its  provisions  shall  be  libei'ally  construed 
with  the  view  to  assist  parties  in  obtaining  justice,  and  that 
errors  and  defects  in  pleadings  or  proceedings  not  affecting 
the  substantial  rights  of  the  parties  shall  be  disregarded  by 
the  courts  on  appeal  or  error  as  well  as  at  niti  priui.  Code, 
seotions  78  and  443.  Sigley  v.  PoUoek,  27  Pac.  Rep.  (Nev.) 
895. 

2.  Tlie  foregoing  observations  are  especially  applicable 
where,  as  in  l^is  case,  the  special  appearance  was  for  the  pur- 
pose of  moving  to  quash  the  summons  peraonally  served  upon 
each  of  the  defendants.  The  office  of  a  summons  is  to  notify 
the  defendant  that  an  action  has  been  brought  against  him 
and  by  whom,  the  place  and  court  in  which  the  same  is 
brought,  the  relief  demanded,  and  the  time  within  which  he 
must  appear  and  answer  in  order  to  escape  a  judgment  by 
default.  It  is  no  longer  necessai'y  that  the  summons  shall 
state  "  the  cause  and  general  nature  of  the  action  "  as  was 
required  by  the  Code  of  1877 ;  nor  is  it  necessary  that  the 
summons  shall  "  state  the  nature  of  the  action  "  as  was  re- 
quired by  the  Code  of  1887  before  the  amendment  of  1889. 
It  is  true,  section  34  of  the  Code  still  requires  that  the  sum- 
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moDfl  "shall  briefly  state  the  sum  of  money  or  other  relief 
deniauded  iu  the  action ; "  but  the  amendmeDt  of  1889  pro- 
vides that,  "  the  summons  shall  not  be  considered  void  or  er- 
roneous on  accouat  of  an  insuEBcient  statement  of  the  relief 
demanded,  unless  the  same  is  manifestly  misleading.''  Ses- 
sion Laws  1889,  p.  71. 

The  summons  in  the  present  case  does  not  state  in  so  many 
words  the  sum  of  money  or  other  relief  demanded;  but  it 
states  that  the  action  is  brought  to  "  recover  damages  for  the 
wrongful  taking  and  conversion  by  the  defendants  of  certain 
goods  and  chattels  •  *  •  owned  by  plaintiff,"  describing  the 
same  as  set  forth  in  the  complaint,  and  stating  that  if  defend- 
ants fail  to  appear  and  answer,  judgment  by  default  will  be 
taken  against  them  according  to  the  prayer  of  the  complaint. 
The  complaint  states  the  value  of  the  property  alleged  to 
have  been  converted  by  defendants,  and  the  sum  of  money 
demanded  in  consequence  thereof. 

The  summons  in  this  case  cannot  be  considered  moHyfeatl^ 
misleading  in  respect  to  the  statement  of  the  relief  demand- 
ed. The  statement  was  cori-ect  aa  far  as  it  went;  besides,  it 
pointed  directly  to  the  complaint  where  the  relief  was  de- 
manded fully  stated.  The  want  of  a  more  definite  statement 
in  the  summons  did  not,  thei'cfore,  render  the  summons  wrid 
or  erroneous  ;  the  statement  was  not  miileading. 

The  opinions  in  Smith  v.  Aurich,  6  Colo.  892,  and  RaUroad 
Co.  V.  NicholU,  8  Colo.  188,  and  other  cases,  are  cited  by  coun- 
sel for  plaintiffs  in  error.  These  decisions  were  based  upon 
objections  and  code  provisions' different  from  section  84  as 
amended  ip  1889,  and  are  not,  therefore,  in  point  in  the  pres- 
ent case.  The  questions  presented  in  Farrit  v.  Walter,  2 
Colo.  App.  450,  were  also  diffei-ent  from  those  considered  in 
this  opinion.  In  the  Farrit  cats  the  summons  contained  no 
statement  of  the  relief  demanded.  Whether  the  amendment 
of  1889  would  aviiil  to  save  such  a  summons,  we  expi-ess  no 
opinion. 

3.  The  objection  that  the  court  erred  in  not  dismissing  the 
action  below  because  the  oomplaint  was  not  filed  within  the 
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time  pi-esciibed  by  the  Code  (sec.  82)  is  not  well  taken.  The 
proviaion  that  the  complaint  must  be  filed  within  ten  days 
after  the  summona  is  issued,  or  the  action  may  be  di»mi»»ed, 
is  not  mandatory ;  the  authonty  to  dismiss  rests  in  the  sound 
legal  discretion  of  the  court ;  and  should  not  be  arbitrarily 
exercised.     Knight  v.  Fither,  15  Colo.  176. 

The  complaint  in  this  case  was  not  filed  unUl  seventeen 
days  after  the  summons  was  dated,  but  it  was  filed  within 
five  days  after  the  last  defendant  was  served ;  besides,  it 
does  not  appear  that  any  motion  to  dismiss  the  action  for 
failure  to  file  the  complaint  in  time  was  interposed  in  the 
trial  court,  and  the  question  cannot  be  raised  here  for  the 
first  time. 

The  judgment  of  the  district  court  must  be  afiirmed. 

Al^irmed. 


\-wm 

Pbopi-b  ex  BEL.  Darby,  PETmoKBR,  v.  District  Court    sm  ^\ 
OF  El  Paso  Couurr,  Respondent. 

1.  iHJUscnoirs. 

A  penon  who  has  actual  notice  of  an  injimotive  order  vlolaUe  it  at  Us 
peril. 

2.  HoTiOB  OF  Lib  Pbrdkitb. 

Although  aecUoa  2T7  of  the  Civil  Code  with  reference  to  Qting  notice  of 
the  pendency  of  actiouB  applies  to  the  action  of  ejectment,  adverse 
proceedings  under  the  acts  of  Congress  are  not  affected  thereby. 

3.  MntiKO  Claius. 

A  purchaser  jiendente  lite  of  the  premises  in  contotversy  in  on  adverse 
Buit  1b  bound  by  the  result  of  ths  litigation. 

4.  Injunction — Violation  of. 

ISeotion  149  of  the  Civil  Code  has  reference  only  to  proceedings  before  a 
Judge  at  chambers  for  the  violation  of  a  writ  of  Injunction,  and  has  , 
no  application  to  oont«mpt  proceedings  by  the  court  when  regu- 
larly convened  for  the  transaction  of  business. 

Original  Application/or  a  Writ  of  Certiorari  and  Prohibition, 

Petitioner  was  adjudged  guilty  of  contempt  in  the  court 
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below  and  seDtenced  to  pay  a  fiueof  $25.00,  and  costs,  and  to 
stand  committed  until  the  same  should  be  fully  paid.  After- 
wards the  execution  of  this  sentence  was  stayed  for  a  brief 
period,  and  this  application  presented. 

The  contempt  for  which  judgment  was  entered  consiated 
in  the  alleged  violation  of  certain  writs  of  injunction  issued 
in  actions  then  pending.  This  proceeding  was  instituted  by 
the  filing  of  an  affidavit  as  follows  : 

"  The  People  etc.  v.  Thomas  L.  Darby  and  Brad- 
ford. 

"  Samuel  S.  Bernard  being  duly  sworn  on  oath  says,  that 
heretofore  an  injmictiou  was  issued  out  of  said  court  in  a 
ceiliain  suit  wherein  Samuel  McDonald  and  others  were 
plaintiffs  and  the  Elkton  Mining  and  Milling  Company  was 
defendant;  and  also  another  injunction  in  a  certain  other 
suit  wherein  Tbos.  L.  Cathcart  was  plaintiff  and  said  com- 
pany defendant;  and  also  another  injunction  in  a  certain 
otiier  suit  in  said  court  wherein  Hull  and  others  were  plain- 
tiffs and  said  company  defendant  j  that  each  of  said  injunc- 
tions was  issued  on  behalf  of  said  company  restraining  the 
plaintiffs  in  each  of  said  cases,  their  agente  and  employees 
and  all  persons  acting  for  them  and  all  persons  claiming  under 
any  contract  or  agreement  into  which  the  plaintiffs  or  any 
of  them  after  commencement  of  said  suits  and  all  persons  in 
privity  with  said  plaintiffs  or  any  of  them,  fi-om  removing 
and  from  mining  and  selling  any  of  the  ores  or  minerals  of  or 
within  the  boundaries  of  the  Walter  lode  mining  claim  in 
Cripple  Creek  mining  district  in  the  county  of  El  Paso  and 
from  disposing  of  any  of  said  ores  already  mined  or  the  pro- 
ceeds thereof. 

"  Deponent  saya  that  defendant  Sarby  was  present  in  court 
and  hadfvil  knowledge  of  the  granting  of  said  injunctions  and 
that  defendants  have,  as  deponent  is  informed  and  believes,  full 
knowledge  of  the  issuance  thereof;  that  said  injunctions  are 
still  in  force. 

"  Upon  information  and  belief,  deponent  says  that  each  of 
said  defendants  claim  the  right  to  work,  mine  and  remove 
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orea  of  said  Walter  lode  under  some  agreement  made  be- 
tween them  and  plaintiffs  since  the  commencement  of  each 
of  aaid  suits,  and  that  wbaterer  rights  said  defendants  have 
in  or  to  the  ores  of  said  Walter  lode,  have  been  acquired 
since  the  oommencement  of  said  suits. 

"  Deponent  further  says,  that  a  laige  force  of  men  have 
been  since  the  issuance  of  said  writs  of  injunction,  and  still 
are  as  deponent  is  informed  and  believes,  engaged  in  mining 
and  removing  the  valuable  minerals  from  said  Walter  lode, 
under  and  by  direction  of  defendants,  the  propeity  of  defend- 
ant company;  that  at  the  time  of  granting  of  said  injunctions 
and  the  issuance  of  said  writs  there  wits  already  mined  and 
in  transit  to  mills  or  smelters  lai^e  quantities  of  said  Walter 
ores  aud  minerals,  and  that  said  defendants  have  since  that 
time,  and  after  full  knowledge  of  said  injunctions  disposed 
of  such  ores  and  the  proceeds  thereof. 

"  Wherefore  deponent  says  that  defendants  are  guilty  of  a 
violation  of  said  injunction,  contrary  to  the  laws  and  the 
statutes,  and  against  the  peace  and  dignity  of  the  people  of 
the  state  of  Colorado. 

*'  Deponent  says  that  he  is  secretary  of  said  mining  com- 
pany, a  coiporation,  and  pi-ays  that  defendants  be  required 
to  show  cause  why  they  should  not  be  punished  for  con- 
tempt, for  violation  of  said  injnnctJons." 

The  defendant,  after  service  upon  him,  appeared  and 
moved  to  quHsh  the  citation.  This  motion  was  overruled, 
answer  filed  and  proofs  taken,  upon  which  the  defendant 
was  adjudged  guilty  of  contempt  as  Ghai;ged. 

Messrs.  FLEMma  &  Makshall,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Chief  Justicb  Haft  delivered  the  opinion  of  the  court. 

Did  the  district  court  exceed  its  jurisdiction  in  the  con- 
tempt proceedings  ?    This  is  the  only  question  presented  for 
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consideration  upon  this  application.  Undoubtedly  that  oourt 
had  jurisdiction  of  the  advene  proceedings  in  which  the  writs 
of  iujunction  were  issued,  and  the  court  being  one  of  general 
jurisdiction  we  must  assume  in  this  proceeding  that  the  in- 
junctions  were  in  all  respects  regularly  and  properly  issued, 
nothing  to  the  conti-ary  appearing. 

The  injunctions  restrained  the  plaintiffs,  "  their  ^ents  and 
employees  lind  all  persons  acting  for  them  and  all  persons 
claiming  under  any  contract  or  agreement  into  which  the 
plaintiffs  or  any  of  them  after  commencement  of  said  suits 
and  all  persons  in  privity  with  said  plaintiffs  or  any  of  them, 
from  removing  and  from  mining  and  selling  any  of  the  ores 
or  minerals  of  or  within  the  boundaries  of  the  Walter  lode 
mining  claim  in  Cripple  Creek  mining  district  in  the  county 
of  El  Paso  and  from  disposing  of  any  of  said  ores  already 
mined  or  the  proceeds  thereof." 

That  the  petitioner  violated  the  terms  of  these  injunctions 
is  admitted.  His  defense  is  based  upon  an  alleged  purchase 
of  the  property  after  the  commencement  of  suit,  but  before 
any  afBrmative  relief  had  been  asked  by  the  defendant.  It 
issufGcient  for  the  purposes  of  this  application  to  know  that 
he  was  included  within  the  very  tei-ms  of  the  restraining  or- 
ders; that  he  was  present  in  court  and  had  full  knowledge 
of  the  nature  and  extent  of  those  oi-ders.  If  he  had  any  rea- 
son to  believe  the  mandate  too  broad  he  should  have  taken 
steps  to  have  had  the  same  modified.  In  any  event,  it  was 
his  duty  to  implicitly  obey.  He  violated  it  at  his  peril  and 
oau  now  look  only  to  the  comt  out  of  which  the  iujunction 
issued,  for  relief. 

It  is  claimed  that  petitioner  cannot  be  bound  by  the  pro- 
ceedings in  the  adverse  cases  in  the  absence  of  a  filing  of  a 
notice  of  tie  pendeng.  While  it  is  ti-ue  that  by  section  277  of 
the  Code  of  1887,  the  filing  of  such  a  notice  is  made  applica- 
ble to  actions  for  the  possession  of  real  property,  this  cannot 
affect  the  result  in  adverse  proceedings  under  the  acta  of 
Congress. 

The  defendant  having  applied  for  a  patent  at  the  proper 


jM,Googlc 


1894.]  Pboplb  v.  D18TEICT  CoiTET.  847 

land  office,  and  legal  DOtice  of  such  application  having  been 
given  and  proof  thereof  made,  all  adveise  claimants  were  re- 
quired to  file  their  claims  to  tiie  territory  covered  by  such 
application  in  order  that  their  tights  may  be  preserved.  It 
is  also  necessary  for  such  adverse  claimants  to  commence 
proceedings  in  a  court  of  competent  jurisdiction  within  thirty 
days  thereafter,  to  determine  the  right  of  possession  to  the 
property  in  controversy,  and  prosecute  the  same  with  reason- 
able diligence  to  final  judgment,  and  a  failure  to  to  do  must 
be  taken  as  a  waiver  of  such  adverse  claims.  And  it  is  made 
the  dnty  of  the  land  department  to  be  governed  by  the  final 
judgment  in  such  cases,  and  to  issue  a  patent  accordingly. 
Revised  Stat  U.  S.,  2825,  2826. 

Petitioner  purchased  durii^  the  pendency  of  the  adverse 
suits,  after  the  application  for  a  patent  to  the  property  had 
been  made,  and  at  a  time  when  it  was  too  late  to  file  any  new 
adreise.  Unless  he  took  the  property  subject  to  the  rights 
of  the  parties  in  litigation,  he  hat  va  claim  thereto.  In  Sunt 
V.  Evreka  Qvlch  M.  Co.,  14  Colo.  461,  the  following  language 
of  Mr.  Justice  Brewer  is  quoted  with  approval  upon  page 
456 : — "  Publication  of  notioe  is  process  bringing  all  adverae 
claimants  into  court,  and,  if  no  adverse  claims  aie  presented, 
it  is  conclusively  presumed  that  none  exist,  and  that  no  third 
parties  have  any  rights  or  equities  in  the  land." 

This  is  the  settled  doctrine  of  both  the  land  department 
and  the  courts,  and  it  necessarily  follows  that  the  conclusive 
effect  of  the  judgment  in  this  class  of  cases  is  in  no  way  de- 
pendent upon  the  filing  of  a  notice  of  lie  pendens. 

It  is  contended  that  the  judgment  in  the  contempt  pro- 
ceedings was  premature,  and  that  the  court  had  no  power  to 
render  the  same  at  the  time  at  which  it  was  rendered.  In 
support  of  this  contention  section  149  of  the  Civil  Code  of 
1887  is  relied  upon.  This  section  has  reference  solely  to 
proceedings  before  a  judge  at  chambers  for  the  violation  of  a 
writ  of  injunction  and  has  no  application  to  this  case. 

These  proceedings  were  all  had  and  done  by  the  court  when 
r^ularly  convened  for  the  transaction  of  business.     The 
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court  was  as  fully  empowered  to  enter  a  final  judgment  at 
the  term  then  pending  as  it  could  have  been  at  the  next  or 
any  succeeding  term. 

The  petitioner's  application  will  be  denied. 

Writ  denied. 


The  Kansas  Pacific  Railway  Company,  Appellant, 
V.  Baylbs,  Appellee. 

1.  Lav  of  the  Casb. 

The  eoncluBions  re&ched  by  this  court  upon  a  former  appeal  are  res  Ju- 
dicata of  the  points  decided,  aud  must  be  accepted  as  the  Jaw  of  the 

2.  COVTBACTS— COUHOM  CaBBIBBS. 

A  common  carrier  is  not  inhibited  to  transport  persons  or  freight  at 
legs  than  itB  schedule  rates,  but  an  agreement  not  to  allow  the  same 
rates  to  others  is  void. 

3.  Sahb. 

In  the  absence  of  a  statute,  a  common  carrier  ma;r  contract  to  lefnad 
to  the  shipper  a  certain  portion  of  the  schedule  rates  as  rebates, 
the  contract  being  otherwise  unobjectionable. 

4.  Fbbioht  Aoeht,  Fbesukbd  Powers  of. 

In  the  absence  of  evldeoce  to  the  contrary,  it  may  be  assumed  that  the 
authority  of  a  freight  agent  of  a  railroad  oompany,  which  it  in  the 
hands  of  I'sceivers,  is  the  sajne  as  that  exercised  by  him  before  the 
management  passed  into  the  hands  of  the  court. 

e.  JoDiciAL  Notice. 

Judicial  notice  may  be  taken  of  the  general  features  of  the  manner  in 
which  raili-oad  companies  conduct  their  bnainess. 

6.  CONTKACTH — RscsrvEEH. 

A  contract  made  by  a  receiver  Imposes  no  legal  dutj  or  obligation  upon 
his  successor,  and  damages  cannot  be  recovered  against  the  euc- 
ceedii^  receiver  for  refusing  to  perform  the  oontracta  of  his  pre- 
decessor. 

Appeal  from  the  IHitriat  Court  of  Arapahoe  County. 

It  is  uuDeoessary  to  repeat  in  detail  the  facts  alleged  in 
the  complaint  as  a  first  cause  of  action,  as  the  same  are  fully 
set  out  in  connection  with  a  former  appeal,  and  will  be  found 
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Iq  Baylet  v.  KanBO*  Pacific  Railway  Company,  13  Colo.  181. 
It  13  sufBcient  for  the  purpoaea  of  this  appeal  to  state  that 
the  suit  is  brought  to  recover  cei'tain  i*ebates  agreed  to  be 
paid  the  plaiutiff  upou  fi-eight  charges  paid  to  the  railroad 
company. 

The  contract  £xing  the  rate  and  rebate,  it  is  alleged,  was 
executed  on  the  part  of  the  receivera  of  the  railroad  company 
by  S.  R.  Ainsley,  at  the  time  general  freight  agent  at  the 
city  of  Denver,  under  the  receivers  Henry  Villard  and  Carlos 
S.  Greeley-  It  is  aveired  that  Ainsley  made  the  contract  for 
the  receivers,  and  that  it  was  adopted  by  them  and  by  their 
successor,  S.  T.  Smith,  who  afterwards  operated  the  road  as 
receiver;  that  at  the  time  the  contract  was  made  and  during 
its  entire  term,  Ainsley  was  operating  the  railway  for  the 
I'eceivers,  and  that  he  and  they  perfoimed  it  in  part  by  pay- 
ing rebates  according  to  its  terms ;  thnt  the  receiveis  re- 
ceived the  moneys  paid  by  plaintiff  for  freights  under  the 
contract,  and  used  the  same  in  part,  in  the  operation  of  the 
road,  paying  the  balance  to  appellant,  and  taking  a  receipt 
from  the  railroad  company  by  the  terms  of  which  the  com- 
pany obligated  itself  to  pay  any  and  all  claims  against  the 
receiver,  then  outstanding;  that  this  claim  was  existing  at 
the  time  of  Smith's  discbarge  as  receiver. 

For  a  second  cause  of  action,  it  is  alleged  that  during  the 
month  of  December,  1878,  there  arrived  at  Kansas  City  latge 
amounts  of  goods,  consigned  to  the  plaintiff  at  Denver,  en- 
titled to  be  carried  under  said  contract,  but  that  the  defend- 
ant refused  to  carry  the  same  under  the  contract,  and  that 
the  goods,  remaining  in  Kansas  City  until  after  the  1st  day 
of  January,  1879,  the  plaintiff  caused  the  same  to  be  shipped 
to  Denver  over  the  Atchison,  Topeka  &  Santa  Fe  Railroad, 
and  was  obliged  to  pay  $216  more  than  the  contract  price  of 
carriage,  and  that  he  paid  said  sum  on  the  25th  day  of  Janu- 
ary, 1879.  That  said  goods  were  holiday  goods,  and  he  lost 
a  profit  of  $500  by  failure  of  defendant  to  carry  them  under 
the  contract. 

After  the  case  was  remanded  by  this  court,  the  defendant 
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flled  an  answer,  first,  denying  each  and  every  allegation  of  the 
complaint ;  second,  admitting  that  Greeley  and  Villard  were 
receivers  at  the  time  the  contract  was  made ;  admitting  that 
Smith  was  appointed  in  lieu  of  said  Greeley  and  Villard  on 
or  about  the  25th  day  of  October,  1878,  and  that  he  contin- 
ued to  act  in  such  capacity  until  June,  1879 ;  denying  that 
Greeley  and  Villard,  or  either  of  them,  had  any  authority 
to  make  the  contract.  It  denies  that  by  order  of  the  court 
or  otherwise  they  were  ever  empowered  to  make  the  contract 
set  forth  in  the  complaint;  denies  the  agency  of  Ainsley, 
and  alleges  that  immediately  after  Smith  became  receiver, 
learning  of  this  contract,  be  repudiated  the  same  as  not  made 
by  authority  and  as  not  binding  upon  him  ;  alleges  that  the 
contract  was  contrary  to  public  policy  and  void,  and  not 
binding  upon  either  the  company  or  the  receiver  Smith. 
Afterwards  a  replication  was  filed  to  the  new  matter  in  the 
answer,  and  upon  these  issues  the  cause  was  submitted  in  the 
court  below  upon  the  evidence  inti-oduoed  by  plaintiff,  sup- 
plemented by  a  etipulatjon  of  counsel.  A  verdict  and  judg- 
ment having  been  rendered  for  the  plaintiff,  the  defendant 
again  brings  the  case  here  by  appeal. 

Messrs.  Tblleb,  Orahood  &  Moroait,  for  appellant 

Messrs.  Beowne  &  Pdtnam,  for  appellee. 

Chief  Justice  Haxt  delivered  the  opinion  of  tbe  court. 

This  case  is  before  the  court  for  the  second  time.  Upon 
the  former  appeal  the  sufficiencj'  of  the  complaint  was  in- 
quired into  and  upheld  and  the  case  remanded  for  further 
proceedings.  BayUt  v.  Kantat  Pacific  Railway  Company, 
18  Colo.  181. 

The  conclusions  then  reached  and  the  reasons  therefor  are 
net  forth  in  an  exhaustive  opinion  by  Mr.  Commissioner  Pat- 
tison.  It  is  unnecessary  to  repeat  the  reasoning  of  the 
learned  commissioner,  or  to  do  more  than  restate  sooh  o{ 
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hia  conclusions  as  bear  directly  upon  the  questions  now  pre- 
sented.    These  may  be  summarized  as  follows  : 

First:  Freight  chaises  most  be  reasonable,  and  when  the 
circumstances  and  conditions  are  the  same  they  must  be 
equal. 

Second :  An  ^reement  for  a  rebate  from  the  published 
tariff  rates  does  not  of  itself  neceaaarily  constitute  unjust 
discrimination,  within  the  meaning  of  the  law. 

Third :  The  contract  set  forth  in  the  complaint  is  prima 
fade  legal  and  Unding  upon  the  parties,  and  the  burden  is 
upon  the  defendant  to  establish  facts  showing  its  illegality. 

Fourth :  It  being  expressly  alleged  that  the  receiver  oper- 
ated the  railway  and  controlled  the  business  of  the  company, 
it  cannot  be  assumed  in  the  absence  of  evidence  that  the 
contract  was  in  violation  of  his  authority. 

These  conclusions  are  upon  the  present  appeal  res  Judicata 
of  the  points  decided,  and  must  be  accepted  as  the  law  of 
this  case.  Lee  et  al.  v.  Stahl,  18  Colo.  174 ;  Jbhmon  v.  Bai- 
ley and  Allen,  17  Colo.  69 ;  Routt  et  al.  v.  The  Greenwood  Oem- 
etery  Land  Co.,  18  Colo.  182 ;  Israel  v.  Arthur,  18  Colo.  158. 

At  common  law  all  ahippers  stand  on  an  absolute  equality 
with  reference  to  transportation  by  oommon  carriers,  and  no 
qnch  carrier  has  the  right  to  discriminate  in  favor  of  one  as 
against  another.  In  obedience  to  this  universally  recognized 
principle  the  framers  of  our  constitution  have  provided  in 
section  6,  article  15,  as  follows:  "All  individuals,  associa- 
tions and  corporations  shall  have  equal  rights  to  have  persona 
and  property  transported  over  any  railioad  in  this  state,  and 
no  undue  or  unreasonable  discrimination  shall  be  made  in 
chaises  or  in  facilities  for  transportation  of  freight  or  pas- 
seugets  within  the  state,  and  no  railroad  company,  nor  any 
lessee,  manager  or  employee  thereof,  shall  give  any  prefer- 
ence to  individuals,  associations  or  oorpoi-ations  in  furnishing 
cars  or  motive  power." 

Neither  the  common  law  nor  the  constitutional  provision 
inhibits  the  making  of  contracts  by  a  common  carrier  to 
transport  either  persons  or  freight  at  less  than  its  schedule 
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rates,  but  an  n^freement  not  to  allow  tha  same  rates  to  others 
is  void.  To  this  extent  the  law  is  well  settled  as  will  appear 
by  the  copious  extracts  from  adjudicated  cases,  and  the  cita- 
tion of  numerous  authorities  to  be  found  in  tli6  former  opin- 
ion in  this  case. 

The  foregoing  views  are  based  upon  sound  public  policy. 
To  permit  a  railroad  company  to  unjustly  discriminate  in  the 
carri^e  of  either  freight  or  passengers,  in  favor  of  one  ship- 
per as  against  another,  or  in  favor  of  one  locality  as  gainst 
others,  would  be  destructive  of  common  right,  and  allow 
private  and  public  eaterpiises  to  be  built  up  or  pulled  dowu 
at  the  will  or  caprice  of  a  common  carrier  deriving  its  fran- 
chise from  the  people. 

It  is  contended,  however,  that  unreasonable  discrimination 
can  be  best  prevented  by  declaring  all  contracts  for  rebates 
void  ;  but  this  rule  has  the  disadvantage  of  allowing  a  com- 
mon carrier  to  profit  by  its  own  iniquity.  It  would  tolerate  the 
acquisition  of  business  by  means  of  a  promised  reduction  in 
rates,  and  at  the  same  time  place  it  in  the  power  of  the  car- 
rier to  retain  the  higher  rate  by  denying  redress  to  the  ship- 
per. It  would  seem  that  the  public  intei'est  would  be  equally 
as  well  subserved  in  cases  of  this  character  by  saying  to  the 
carrier ;  "  You  may  contract  for  a  less  rate  than  provided  hy 
the  published  tariff  sheets,  but  you  must  give  all  parties  ship- 
ping under  like  coaditioDS  and  similar  circumstances,  like 
reduced  rates."  This  is  in  accordance  with  the  result  reach- 
ed in  the  case  of  Union  Pacific  Railway  Company  v.  Good- 
ridge,  14d  U.  S.  680 ;  but  the  conclusion  in  that  case  is  based 
upon  a  statute  of  this  state.  The  cause  of  action  in  the  pres- 
ent case  having  arisen  before  the  passage  of  any  statute  on 
the  subject  by  the  federal  congress  or  the  state  of  Colorado, 
this  case  must  be  determined  independently  of  statute  law. 

It  is  contended  that  Ainsley's  authority  to  execute  the  con* 
tract  on  behalf  of  the  receivers  is  not  sufficiently  shown,  and 
that  the  contract  was  not  sufficiently  established  to  render 
the  same  admissible  in  evidence.  The  evidence  shows  that 
the  contract  was  executed  by  Mr.  S.  R.  Ainsley,  he  being  at 
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the  time  the  freight  ^ent  at  Denver  of  the  receiveis  Vil- 
lard  and  Greeley,  then  operating  the  railroad ;  that  he  (Ains- 
ley)  occupied  the  same  position  with  reference  to  the  company 
prior  to  the  appointment  of  the  receivers,  and  that  he  con- 
tinued io  the  same  position  after  the  resignation  of  Villard 
and  Oreeley,  and  the  appointment  of  S.  T.  Smith  as  receiver. 
The  evidence  also  showa  that  the  existence  of  the  contract 
was  well  known  to  the  general  officers  of  the  road  and  that 
they  undertook  to  carry  out  its  provisions  until  receiver 
Smith  assumed  control. 

It  is  not  to  be  expected  that  the  receiver  of  an  extended 
line  of  railroad,  ti-averaiiig  several  states  and  doing  a  general 
business,  will  be  pei-sonally  consulted  with  reference  to  all 
contracts  made  in  the  umo^^ment  of  the  business  of  the  cor- 
poratioQ.  He  must  necessarily  act  through  othera  in  many 
matters  of  importance,  and  in  the  absence  of  evldenoe  to  the 
contrary,  the  court  had  a  right  to  assume  that  Ainsley's  au- 
thority under  the  various  receivers  was  the  same  as  that  ex- 
ercised by  him  while  occupying  a  similar  position  before  the 
management  pasBed  into  the  hands  of  the  court.  We  do  not 
think  that  any  order  of  court  is  necessary  to  authorize  the 
making  of  contracts  with  reference  to  freight  rates ;  such 
matters  are  usually  left  to  the  officers  of  the  freight  depart- 
ment of  a  railroad  company.  In  the  case  of  Atchiton,  Topeka 
and  Santa  Fe  Railroad  Co.  v.  Seadland,  18  Colo.  477,  it  is 
said : — "  The  manner  in  which  railroad  companies  conduct 
their  business  has  been  so  long  followed  and  with  such  a  dt^- 
gree  of  uniformity,  that  courts  ai-e  bound  to  take  judicial 
notice  of  its  general  features."  Under  the  circumstances  we 
think  the  contract  was  pi'operly  admitted  in  evidence. 

The  agreement  being  to  carry  goods  from  New  York,  Chi- 
cago and  St.  Louis  to  Denver,  while  the  appellant's  road  did 
not  extend  east  of  Kanaas  City,  it  is  urged  that  the  making 
of  the  contract  was  beyond  the  power  of  the  receivers.  We 
do  not  think  this  contention  is  well  founded.  The  receivers, 
subject  to  the  orders  of  the  court  from  whom  their  authority 
emanated,  bad  full  power  to  conduct  the  business  of  the  oor- 
VOL.  XIX— 28 
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poratinn  accordiog  to  approved  methods  of  operatiug  euoh 
enterprises,  tind  no  reason  la  perceived  why  such  ofGceiB 
should  not  be  permitted  to  make  contractti  for  the  carrif^ 
of  freight  and  passengers  beyond  the  limito  of  the  road  im- 
mediately under  their  control.  Such  contracts  are  usual  and 
perhaps  necessary  in  many  instances  to  the  successful  opera- 
tion of  the  business  of  common  earners,  and  are  also  a  great 
public  convenience. 

By  the  former  opinion  of  this  court  in  this  case,  the  burden 
of  sliowiiig  the  illegality  of  the  contract  by  pleading  and  proof 
was  placed  upon  the  defendant.  The  answer  thereafter  £led 
contains  no  allegation  to  the  efEect  that  the  enforcement  of 
the  contract  would  inflict  any  injustice  upon  any  other  ship- 
per. It  is,  however,  alleged  in  the  answer  that  Smith  from 
the  first  refused  to  receive  or  transport  merchandise  under 
the  ooDti-act,  or  for  lees  than  schedule  rates,  and  from  the 
evidence  adduced  and  the  stipulation  entered  into  at  the  trial, 
it  is  shown  that  upon  several  occasions  while  Smith  was  op- 
erating the  road  as  receiver,  merchandise  of  plaintiff  was  re- 
fused transportation  at  less  than  schedule  rates,  but  the  exaot 
date  of  such  refusals  does  not  clearly  appear. 

Although  the  contract  be  established  as  a  valid  contract  of 
the  receivers  Villard  and  G-reeley,  it  does  not  follow  that  it 
was  binding  upon  their  successor  Smith.  As  leceiver  he 
cannot  be  held  merely  on  the  contract,  but  became  liable,  if 
at  all,  solely  by  reason  of  his  own  acts.  Turner  v.  Richard- 
ton,  7  East,  836 ;  CommomeeaUh  v.  Fran&lin  Inauranee  Co., 
115  Mass.  278. 

Mr.  Beach  in  his  work  on  Receivers,  at  section  299,  says  : 
"  Contracts  made  by  a  preceding  receiver  impose  no  legal 
duty  or  obligation  on  his  successor,  and  damages  cannot  be 
lecovered  at  law  against  the  succeeding  receiver  for  refusing 
to  perform  the  contracts  of  his  predecessor."  And  in  the 
case  of  The  Lehigh  Coal  and  Navigation  Company  V,  The  Cen- 
tral Railroad  Company,  88  N.  J.  Eq.  175,  it  is  said,  "  It  is  cer- 
tain the  present  receiver  is  no  party  to  these  contracts.  He 
neither  negotiated  them  nor  assented  to  them.      He  baa  not 
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been  directed  bj  the  chancellor  to  perform  them.  It  is  not 
possible,  therefore,  for  me  to  see  how  he  was  under  the  least 
legal  duty  to  perform  them,  nor  under  what  legal  rule  he  can 
be  held  liable,  at  law,  for  not  performing  them.  He  cannot 
be  said  to  have  broken  them,  because  he  was  under  do  obliga- 
tion to  perform  them.  He  bad  promised  nothing,  and  coOld 
not  therefore  be  required  to  pei'form  anything.  He  is  not 
the  representative  of  his  predecessor.  In  his  character  as 
receiver,  his  predecessor  can  have  no  representative,  in  the 
legal  sense  of  tliat  term.  He  was,  at  best,  a  mere  agent  or 
inxtrnment,  and  when  he  died  his  power  died  also,  and  he 
left  nothing  behind  bim,  as  receiver,  of  either  property  or 
power,  in  which  he  can  be  represented  30  as  to  make  his  acts 
binding  on  his  successor.  It  may  be  that  the  contracts  of 
the  first  receiver  bound  the  trust."  See  also  Sxprett  Com- 
patiy  V.  Railroad  Companjf,  99  U.  S.  191 ;  Commonwealth  v. 
Franklin  Inturance  Company,  gupra ;  In  re  Seceiven  N.  J. 
and  N.  T.  Railway  Company,  29  N.  J.  Eq.  67 ;  The  Lehigh 
Coal  and  Navigation  Company  v.  The  Central  Railroad  Com- 
pany, 41  JH.  J.  Eq.  167  ;  Ellie  v.  BotUm,  Hartford  and  Erie 
Railroad  Company,  107  Mass.  1. 

Receiver  Smith  was  not  a  party  to  the  contract,  nor  the 
legal  representative  of  a  party,  and  he  was  not  in  law  bound 
to  cany  ont  its  terms,  although  the  court  from  which  his  ap- 
pointment emanated,  in  the  exercise  of  its  equitable  powei« 
might  bare  entertained  an  applictition  to  compel  him  to  do 
80.  He  cannot  be  held  to  have  ratified  the  contract  from  the 
mere  fact  tJiat  a  portion  of  the  rebates,  accruing  before  he  en- 
tered upon  the  discharge  of  his  duties  as  receiver,  were  paid 
after  he  assumed  the  management  of  the  business.  It  was 
not  inconsistent  for  him  to  say  that,  in  so  far  as  merchandise 
had  been  transported  under  the  contract  during  the  manage* 
ment  of  the  former  receivers,  the  terms  of  the  contract  should 
control,  and  at  the  same  time  repudiate  the  contract  as  not 
binding  upon  him  as  to  future  shipments ;  that  for  the  cat^ 
riage  of  goods  thereafter  offered  for  transportation  the  sched- 
ule rates  ahoald  control. 
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If  plaintiff  relied  upon  a  ratification  of  the  contract  by 
Smith,  the  evidence  introduced  is  not  sufEcient  to  establiuh 
such  lutification.  If  Smith,  or  his  subordinate  officers  in  the 
management,  with  knowledge  of  the  terms  of  the  agreement, 
received  and  transported  freight  under  it,  or  did  any  other 
act* tending  to  show  ratification,  the  record  fails  to  disclose 
such  fact. 

Under  the  proof  adduced  it  was  error  to  allow  a  recovery 
upon  the  claim  for  rebates  for  freight  shipped  during  Smith's 
adrainlstiation  of  the  affairs  of  the . company.  It  waa  like- 
wise error  to  include  in  the  judgment  the  amount  claimed 
under  the  xecond  cause  of  action  pleaded.  Our  conclusion 
upon  the  case  as  now  presented  is  that  the  contract  imposed 
an  obligation  upon  the  receivei-s  Villard  and  Greeley  to  re- 
fund the  I'ebates  as  specified  therein,  in  bo  far  as  plaintiff's 
merchandise  was  received  and  tiansported  during  the  time 
they  were  operating  the  road  as  receivera,  and  that  appellant 
having  received  the  benefit  of  the  excess  paid  is  liable  to 
plaintiff  in  this  action  therefor,  but  that  the  evidence  neither 
justified  a  i-ecovery  for  rebates  upon  merchandise  shipped 
during  the  time  that  receiver  Smith  was  operating  the  road, 
nor  upon  the  second  cause  of  action. 

Ab  the  judgment  is  for  a  gi-oss  sum  and  the  evidence  fur- 
nishes no  test  by  which  the  coiTect  amount  may  be  ascertaia- 
ed,  the  judgment  must  be  reversed. 

JBeveried, 


In  bb  Amendments  of  Leoislatitb  Bills. 

1.  CoNaTiTtmoMAi.  Law. 

It  is  provided  by  the  oooatituUon  that  no  bill  shall  be  so  altered  or 
amended  on  its  passage  through  either  house  as  to  change  its  orig- 
inal purpose,  but  this  does  not  prohibit  an  amendment  which  la 
merely  lui  extension  of  the  original  purpose  of  the  bill. 

2.  Same. 

The  right  of  amendment  may  be  exeroised  with  equal  freedom  by  rttber 
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hoMe  irrespeotive  of  the  quMtioD  as  to  Uie  p&rtlcTilar  body  in  which 
the  bill  originated. 

3.   TiTLB  OF  BlU.  MAY  BE  AMBIIDBD. 

The  title  of  a  bill  may  be  so  amended  as  to  cover  the  origioal  purpose 
of  the  bill  as  extended  by  amendnenta. 

Original  Proceeding. 

The  opiDioa  of  the  coart  was  delivered  in  respoDse  to  the 
following  resolution  and  interrogatoiy : — 

"  Whei'eaH,  House  Bill  No.  26  having  passed  the  House,  as 
the  same  is  hereto  attached  aad  was  transmitted  to  the  Sen- 
ate, aod 

'*  Whereas,  the  same  was  considered  and  amended  by  the 
Senate  and  passed  as  hereto  attached, 

"  Therefore,  be  it  resolved  bj  the  House  of  Representatives 
that  the  opinion  of  the  Honorable  Supreme  Couvt  be  request- 
ed on  the  following  matters,  to  wit : 

*'  Can  a  bill  be  so-  altered  or  amended  during  its  passage 
in  either  house  as  b  contemplated  in  thiit  bill  hy  senate  amend- 
ments under  section  17  of  article  5  of  the  Constitution? 
That  is  to  say,  can  a  i»U  intioduoed  and  entitled  "  A  bill  for 
an  act  to  amend  sec.  124  of  chap.  94  be  legally  amended  so 
as  to  amend  other  sections  of  chap.  94,  or  be  made  a  general 
trill  on  revenue?" 

The  questions  presented  were  discussed  by  Mr.  J.  A.  KlL- 
TOK,  Mr.  Geo.  E.  Pease  and  Mr.  Charles  Hartzeix, 
anuet  curi/B, 

Chief  Justice  Hatt  delivered  the  opinion  of  the  court. 

Section  17  of  article  V  of  the  State  Constitution,  to  which 
onr  attention  is  specifically  directed  by  the  question  pro- 
pounded, reads  as  follows : — "  No  law  shall  be  pajssed  except 
hy  bill,  and  no  bill  shall  be  so  altered  or  amended  on  its  pass- 
Hge  through  either  house  as  to  change  its  original  purpose." 

By  another  provision  of  the  same  article  of  the  constitn- 
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tioa,  the  introductioii  of  bill^  is  limited  to  a  certniD  specified 
time.  This  is  a  wise  precautionary  measure  designed  in  paii 
to  secure  ample  time  for  the  considerotioa  of  all  mattere  up- 
on which  legislation  is  proposed.  It  is  apparent,  however, 
that  this  provision  would  be  of  little  practical  benefit  if  bills 
may  be  introduced  dealing  with  a  certain  subject  and  after- 
wards amended  so  as  to  relate  to  an  entirely  different  sub- 
ject. This  furnishes,  we  think,  the  controlling  reaaoi)  for 
the  existence  of  the  section  now  under  considers tioD.  Like 
other  constitutional  inhibitions  upon  the  exercise  of  legisla- 
tive power,  it  is  not  intended  to  unnecessarily  embarrass 
proper  legislation,  nor  will  it  do  so  if  given  a  I'easonable  con- 
struction. 

The  house  bill  before  us  was  evidently  introduced  in  pui'- 
suance  of  the  thirty-thii'd  subdivision  of  the  governor's  call, 
convening  the  general  assembly  in  special  seasion.  Viz.,  "  To 
provide  to  reduce  the  penalties  and  interest  on  delinquent 
taxes  to  one  half  the  present  rates."  The  general  subject 
submitted  for  legislation  by  the  executive  is  the  reduction  of 
the  penalties  and  interest  on  delinquent  taxes.  The  words 
following  are  to  be  treated  as  advisory  merely.  The  subject 
having  been  particularly  designated  in  the  call,  the  extent  to 
which  legislation  shall  extend  is  piimanly  for  legislative  and 
not  for  executive  determination.  In  re  Governor'*  Proclama- 
tion, ante,  33S. 

Keeping  in  mind  this  general  subject  and  the  answer  to 
the  question  propounded  is  not  difficult.  The  house  bill 
seeks  to  attxin  the  object  by  amending  a  designated  seotion 
of  the  revenue  act.  By  the  senate  amendments  the  same  ob- 
ject is  sought  by  amendments  to  this  and  other  sections  of 
the  same  act.  While  by  these  amendments  the  provisions  of 
the  original  bill  are  extended,  the  designated  subject  of  leg- 
islation has  been  kept  cleai-ly  in  mind  and  the  original  pur- 
pose of  the  bill  in  no  manner  changed. 

It  is  unlike  the  amendment  proposed  at  the  sixth  session 
of  the  general  assembly  by  which  it  was  attempted  to  amend 
a  bill  to  create  a  new  county  in  the  northern  part  of  the  state 
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BO  as  to  establish  a  new  county  out  of  territory  500  miles 
distant  The  purpose  of  the  onginal  bill  in  that  case  was  to 
give  the  citizens  of  a  certain  designated  territory  a  separate 
corporate  existence,  while  by  the  amendments  proposed  this 
purpose  was  entirely  abandoned,  and  the  fact  that  such  a  bill 
had  been  introduced  within  the  time  limited  for  the  intro- 
duction of  bills  was  sought  to  be  made  available  for  the  pur- 
pose of  engrafting  thereon  a  bill  designed  to  create  a  county 
out  of  other  and  different  territory,  and  for  a  wholly  distinct 
oommunity — a  manifest  violation  of  the  spirit  and  letter  of  the 
constitution.  The  original  purpose  of  the  bill  was  entirely 
lost  sight  of  or  diaregardedi  while  here  the  general  purpose 
as  evidenced  by  the  original  bill  bos  apparently  been  kept  in 
mind  and  adhered  to  by  the  senate  in  formulating  the  amend- 
ments proposed. 

Neither  do  the  proposed  amendments  fall  within  the  pmc- 
tioe  so  justly  disapproved  by  Judge  Cooley  in  note  8,  page  167 
of  his  woi'k  on  Constitutional  Limitations.  The  trick  de- 
nounced by  the  learned  writer  and  expounder  of  constitu- 
tional law  is  wheie  a  member,  entertaining  an  idea  that  he 
may  at  some  future  date  desire  legislation  upon  some  subject 
not  thought  of  within  the  time  limited  for  the  inti-oduction  of 
bills,  introduces  one  or  moi-e  sham  bills  for  the  purpose  of 
using  the  same  as  stocks  to  graft  upon  as  occasion  may  arise, 
without  reference  to  the  character  or  contents  of  the  parent 
bill. 

The  case  of  ffall  v.  Steele,  82  Ala.  562,  is  more  nearly  in 
point  upon  the  question  submitted.  In  that  case,  under  a 
oonstitational  provision  identical  with  the  one  now  under 
consideration,  a  bill  which,  as  originally  introduced,  prohib- 
ited the  sale  of  spirituous  liquors  in  a  single  county  or  local- 
ity, by  an  amendment  during  its  pass^e  was  made  to  embi-ace 
other  places  in  different  counties.  This  was  held  to  be  no 
more  t^n  an  extension  of  the  original  purpose  of  the  bill, 
and  consequently  not  obnoxious  to  the  constitutional  pro- 
vision. / 

In  the  oral  argument  with  which  we  were  favored  by  the 
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membetB  selected  by  the  hoooi-aUe  senate  and  house  to  aid 
us  in  OUT  investigation,  it  was  conceded  that  the  right  of 
amendment  could  be  exercised  with  equal  freedom  by  either 
house,  irrespective  of  the  question  as  to  the  particular  body 
in  which  the  bill  originated.  In  fact,  the  constitutional  pro- 
vision under  considei'ation  is  so  fi-amed  as  to  leave  no  doubt 
of  the  correctness  of  this  conclusion. 

We  have  not  investigated  the  title  of  the  amended  bill  for 
the  purpose  of  ascertaining  whether  or  not  it  is  free  from  con- 
stitutional objection,  as  we  were  informed  at  the  hearing  that 
the  senate  proposed  to  amend  the  title  and  give  the  bill  an 
appropriate  title  of  sufGcient  scope  to  cover  the  bill  as  amend- 
ed. As  this  matter  of  title  has  been  alluded  to,  although  not 
specifically  covered  by  the  question  propounded,  we  add,  that 
in  our  judgment  the  title  may  be  so  amended  as  to  cover  the 
original  purpose  of  the  bill  as  extended  by  the  proposed  amend- 
ments, and  when  this  is  done  the  act  will  not  be  obnoxious  to 
the  constitutional  inhibition  under  oonsideration. 


GOODTKOONTZ,  PLAINTIFF  IN   EBKOB,  V,  AOCGB,  DEFEITD- 
ANT  IN  EBBOB. 

1.  ConeTiTunoNAi.  La.w — Affbopbiatiohs. 

An  appropriiition  ia  in  every  instance  ft  prerequisite  to  the  pajnneut  of 
money  out  of  tlie  state  treasury. 

2.  Same. 

An  act  providing  that  "the  Inspector  of  metalliferouH  mines  shall  re- 
ceive a  salary  of  13,600  per  year,  and  ten  cents  per  n>i1e  for  mileage 
actually  traveled,  to  be  paid  •  •  •  out  of  any  money  appropriated 
for  that  purpose,"  does  not  aonstitute  an  appropriation. 

8.  Saue. 

Although  no  set  form  of  words  is  neoessary  to  constitute  an  appropria- 
tion,— it  being  sufBcient  It  the  legislative  Intent  to  appropriate 
clearly  appears, — the  oourte  invariably  refuse  to  infer  an  intention 
to  appropriate  from  doubtful  or  ambiguous  language. 

4.  BBcrrALB  of  Statutes  mot  Conclusive. 

U  Is  veil  settled  that  a  recital  of  tact  or  law  In  a  public  act  is  not  con- 
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dnalvo  upon  Hie  courts,  futd  sooli  recftalB  if  found  in  &  mete  pre- 
amble are  of  stUI  less  weight. 

Error  to  the  IHstrict  Court  of  Arapahoe  Counti/, 

Makdahus  proceedings  against  the  auditor  of  state  to 
compel  the  issuance  of  warrants  for  the  salaiy  of  the  inspector 
of  tnetalliferous  mines.  Judgment  in  the  district  court  for 
petitioner. 

The  state  ooDstitution  provides  that  there  ehall  be  estab- 
lished and  maintained,  tlie  office  of  Commissioner  of  Mines. 
The  legislature  haa,  however,  never  created  an  office  by  this 
title,  but  by  an  act  passed  in  1883,  and  still  in  force,  it  did 
create  the  office  of  luspector  of  Coal  Mines,  and  by  a  subse- 
queut  act  passed  in  the  year  1889,  it  ci'eated  the  additional 
office  of  Inspector  of  Metalliferous  Mines,  and  provided  for 
an  inspector  to  be  appointed  by  the  governor,  by  and  with 
the  advice  and  consent  of  the  senate,  who  should  hold  his 
office  for  two  years,  or  until  his  successor  shall  be  appointed 
and  qualified.     See  Session  Laws  of  1889,  p.  254. 

This  act  also  provides  in  section  13  that,  "  The  inspector 
of  metallifei'ous  mines  shall  receive  a  salary  of  tkree  thousand 
five  hundred  (3,500}  dollars  per  year,  and  ten  cents  per  mile 
for  mileage  actually  and  necessarily  traveled  in  the  discharge 
of  his  official  duties,  said  mileage  not  to  exceed  one  thousand 
(1,000)  dollan  in  any  one  year,  to  be  paid  monthly  by  the 
state  ti'easurer  out  of  any  moneys  appropriated  for  that  pur- 
pose, on  the  certificate  of  said  state  inspector  of  metalliferous 
mines,  showing  services  renderad  and  the  amount  thereof ; 
and  on  presentation  of  such  certificate  to  the  state  auditor 
by  the  person  entitled  thereto,  he  shall  issue  his  warrant  for 
the  amount  thereof,  to  be  paid  out  of  any  appropriation  a» 
aforeiaid."  •  •  • 

It  is  admitted  by  the  pleadings  that  the  defendant  in  error 
was  duly  appointed  inspector  of  metalliferous  Diiuea,  his  com- 
mission bearing  date  April  20,  1893,  and  at  once  accepted 
and  entered  open  the  dischai^e  of  the  duties  of  the  office,  and 
has  ever  since  continued  to  and  still  does  discharge  the  du- 
^es  thereof. 
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On  the  2d  day  of  November,  1893,  the  inspector  having 
performed  the  duties  of  his  office  for  the  preceding  months  of 
August,  September  and  October,  presented  vouchers  for  his 
.  salary,  in  due  form,  to  plaintiff  in  eiTor,  the  state  auditor, 
and  requested  the  issuance  to  him  of  warrants  on  the  state 
ti'eaaurer  for  the  salary.  The  auditor  of  state  declined  and 
refused  to  issue  such  wari-aiits,  upon  the  ground  that  no  ap- 
propriation had  been  made  for  the  payment  of  any  salary  to 
the  inspector,  wberaupoii  the  inspector  presented  his  petition 
to  the  district  court  of  Arapahoe  county,  praying  for  a  writ 
of  mandamua  to  compel  plaintiff  in  error  to  issue  warrants 
upon  thestate  treasurer  in  payment  of  the  salary  as  aforesaid. 

The  auditor  by  way  of  answer  thereto  pleaded  that  no  ap- 
propriation had  been  made  by  the  ninth  general  assembly  for 
the  salary  of  the  inspector  of  metalliferous  mines,  and  also 
that  there  was  no  state  fund  out  of  which  said  salary  could 
be  legally  paid.  As  the  i-esult  of  a  hearing  upon  these  plead- 
ings the  district  court  ordered  a  peremptoiy  writ  of  manda- 
mut  to  issue  againttt  plaintiff  in  error  commanding  him  to 
issue  warrants  as  prayed  for  in  the  petition.  To  thia  judg- 
ment the  plaintiff  in  error  duly  excepted  and  brings  t^e  case 
here  upon  error. 

Mr.  EnoBNE  Englgy,  attorney  general,  and  Mr.  H.  T. 
Sale,  for  plaintiff  in  error. 

Mr.  W.  D.  Weight,  for  defendant  in  error. 

Chief  Justice  HArr  delivered  the  opinion  of  the  court. 

Was  the  defendant  in  error  entitled  to  the  peremptory  writ 
of  mandamut  ? 

It  is  admitted  that  uo  appropriation  was  made  by  the  ninth 
general  assembly  of  the  state  of  Colorado  for  the  payment  of 
any  salary  to  the  inspector  of  metalliferous  mines  for  the 
year  1893,  and  also  that  there  is  uo  state  fund  out  of  which 
such  salary  can  be  paid. 
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SectiDn  SS  of  urt.  5  of  the  constitution  provides  thftt,  "  no 
money  shall  be  paid  out  of  the  treasury  except  upon  appro- 
priations  made  by  Iaw,  and  on  warrant  drawn  by  the  proper 
officer  in  puisuaiioe  thereof." 

Among  the  statutes  passed  in  furtherance  of  this  constitu- 
tional provision,  are  the  following: — "  In  aUoases  of  accounts 
audited  and  allowed  against  the  atate,  and  in  all  cases  of 
grants,  sahnies,  pay  and  expenses,  allowed  by  law,  the  audi- 
tor shall  diaw  a  wairant  on  the  treasurer  for  the  amount  due, 
in  the  form  required  by  law ;  Provided,  An  appropriation  hat 
been  prevunuly  made  for  tucK  purpose."  Sec.  1826,  Mills' 
Ann.  Stat.  "No  warrant  shall  be  dmwn  by  the  auditor,  or 
paid  by  tlie  treasurer,  unless  the  money  has  been  previously 
appropriated  by  law;  nor  shall  the  whole  amount  drawn  for 
or  paid  under  one  head  ever  exceed  the  amount  appropri- 
ated by  law  for  that  purpose."     Sec.  1827,  Mills'  Ann.  Stat. 

The  primary  object  of  the  foregoing  provision  of  the  con- 
Btttution  and  of  the  statutes  passed  in  aid  thereof  is  to  pre- 
vent the  expenditure  of  the  money  of  the  people  without 
their  consent,  expressed  in  the  organic  law  or  by  constitu- 
tional acts  of  their  l^islature.  An  appropriation  is  made 
a  prerequisite  to  payment  in  every  instance.  The  Tngtitute 
V.  Henderion,  18  Colo.  98. 

Is  there  an  appropriation  out  of  which  the  salary  of  defend- 
ant in  error  should  be  paid?  The  argument  in  support  of 
the  affirmative  is  in  substance  as  follows :  No  set  form  of 
words  is  necessaiy  to  constitute  an  appropriation ;  it  is  suf- 
ficient if  the  legislative  intent  to  appropriate  money  foi  a 
specific  purpose  clearly  appears  from  the  statute,  and  when 
the  salary  of  a  public  officer  is  fixed  by  law,  together  with 
the  time  and  method  of  payment,  this  constitutes  an  appro- 
priation within  the  terms  of  our  constitution  and  statutes. 

Although  the  decisions  are  not  unifurni  it  must  be  admit- 
ted that  the  trend  of  the  more  recent  cases  is  in  support  of 
this  argument.  Carrv.  State,  22  Am.  St.  Reports,  624,  and 
notes;  State  v.  The  Auditor.  (Wy.)  33  Pac.  Rep.  125;  In  re 
Conttnuing  Appropriations,  18  Colo.  192.     Whether  the  pecu- 


jM,Googlc 


864  GrOODYKOOHTZ  V.  ACKEB.  [Jan.  T., 

liar  provisinna  of  our  constitution  with  reference  to  general 
appropriation  bills  should  be  held  aa  rendering  inapplicable 
the  reasoning  upon  which  the  foregoing  decisions  are  based 
when  npplied  to  the  expenses  of  the  legislative,  executive  or 
judicial  departments  of  this  state,  we  are  not  called  upon  to 
determine,  in  view  of  the  conclusion  at  which  we  have  arrived 
in  regard  to  the  statute  relied  upon  to  establish  an  appropri- 
ation in  this  case.  In  answer  to  a  legislative  question  this 
court,  in  the  case  last  above  cited,  expressed  the  opinion  that 
the  statutes  then  under  consideration  were  sufficient  to  war- 
rant the  disbursement  of  certain  special  funds  when  collected, 
but  the  opinion  is  not  to  be  taken  as  upholding  the  right  of 
the  auditor  of  state  to  draw  warrants  in  anticipation  of  the 
collection  of  taxes  levied  fur  any  year  in  advance  of  the  yeai-a 
usually  covered  by  the  biennial  appropriations. 

The  statute  providing  for  the  inspector's  salary  is  peculiai*. 
It  differs  from  the  provisions  usually  employed  with  refer- 
ence to  the  compensation  of  state  officers.  It  reads  as  fol- 
lows :  "  The  inspector  of  metallifei'ous  mines  shall  receive  a 
sulary  of  three  thousand  five  hundred  dollars  per  year,  and 
ten  cents  per  mile  for  mileage  actually  and  necessarily  trav- 
eled in  the  discharge  of  his  official  duties,  said  mileage  not 
to  exceed  one  thousand  dollars  in  any  one  year,  to  be  paid 
monthly  by  the  state  treasurer  out  of  any  moneys  appropri- 
ated for  that  purpose,  on  the  certificate  of  said  state  inspector 
of  metalliferous  mines,  showing  services  rendered  and  tlie 
amount  thereof ;  •  "  *."  The  essential  difference  between 
this  and  the  provisions  of  nearly  eveiy  other  statute  fixing 
ttie  salary  of  public  officeis  arises  from  the  addition  in  this 
statute  of  the  words  "  out  of  any  moneys  appropriated  for 
that  purpose."  There  is  but  one  apparent  purpose  of  thia 
innovation,  which  is  that  for  reasons  satisfactory  to  the  legis- 
lature that  body  was  of  the  opinion  that  the  payment  of  the 
salary  and  expenses  of  this  officer  should  be  dependent  upon 
further  legislation. 

Were  it  necessary  to  advance  reasons  that  might  have  had 
weight  in  the  legislative  mind,  it  would  not  be  difficult  to 
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do  so.  This  field  of  legislntion  being  new  the  provisions  of 
this  bill  were  largely  experimental,  and  it  was  but  natural 
that  the  legiahiture  should  for  this  reason  delay  the  appro- 
pnation  necessary  to  carry  the  same  into  effect.  This  act 
not  only  provides  for  the  creation  of  the  office  of  mining  in- 
spector, designating  the  amount  of  his  salary  and  the  i-ate  of 
.  niile^e  to  be  allowed,  but  also  provides  for  the  appointment 
of  three  aasistants,  each  to  be  allowed  a  fixed  salary  in  addi- 
tion to  mileage,  and  it  was  but  natural  that  provision  for  all 
these  outlays  should  be  deferred,  to  be  considered  in  connec- 
tion with  the  general  appropriation  bill,  as  was  afterwards 
done  at  that  session. 

But  -whether  these  or  other  feasoos  operated  to  produce 
the  result,  we  must  construe  the  act  as  written.  Although 
no  set  form  of  words  is  necessary  to  constitute  an  appropria- 
tion, it  being  sufficient  if  the  legislative  intent  to  appropriate 
clearly  appears,  on  the  other  hand  the  courts  invariably  re- 
fuse to  infer  an  intention  to  appropriate  from  doubtful  or 
ambiguous  language.   In  re  Continuing  Appropriationt,  »upra. 

In  the  act  before  us  there  is  not  only  an  absence  of  lan- 
guage that  may  be  considered  either  doubtful  or  ambiguous 
in  favor  of  the  appropriation  claimed,  but  the  legislative  in- 
tent that  the  act  should  not  of  itself  constitute  an  appropria- 
tion is  clearly  manifest. 

The  judgment  of  the  district  court  is  accordingly  reversed 
and  cause  remanded. 

Reverted. 

Opinion  upon  petition  for  rehearing. 

Pbb  Cdbiah.  Upon  the  petition  for  rehearing  in  this  case 
our  attention  is  for  the  first  called  to  an  act  of  the  ninth  gener- 
al assembly,  entitled  "  An  act  for  the  relief  of  James  Hutch- 
inson formerly  inspector  of  metalliferous  mines  and  for  D. 
L.  McCarthy,  John  Truan  and  George  Kislingbury  formerly 
assistant  inspectora  of  metalliferous  mines  and  making  an  ap- 
propriation therefor."     Session  Laws  of  189S,  p.  42. 

lu  the  preamble  to  this  act  the  statute  under  consideration  in 
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this  case  is  referred  to  by  way  of  recital  as  follows :  "  Where- 
as, an  appropriation  for  the  salary  and  expenses  of  officers 
was  made  in  said  act,  approved  April  1, 1889."  It  is  now 
urged  that  the  foregoing  statement  is  conclusive  upon  the 
question  that  the  prior  act  referred  to  constituted  an  appro- 
priatioa  within  the  intent  and  meaning  of  the  constitution. 

Such  is  not  the  law.  The  recital  is  in  the  preamble  of  a 
private  statute  for  the  relief  of  certain  individuals  named 
therein,  and  it  is  well  settled  that  recitals  even  in  the  body  of 
such  an  act  bind  no  one  but  those  who  applied  for  it.  More- 
over, n  mere  recital  of  fact  or  law  in  a  public  act  is  not  con- 
clusive upon  the  courts,  while  such  recitals  if  found  in  s  mere 
preamble  are  of  still  less  weigfat.  Bratuon  v.  WirtH,  17  Wal- 
lace, 32 ;  The  State  v.  Beard  tt  al.y  1  Carter  (Ind.)  460 ;  El- 
mondorff  v.  Carmichaely  3  Lit  .(Ky.)  473. 

The  rules  of  r^onstruction  invoked  by  counsel  are  mere  aids 
to  be  relied  upon  only  when  the  language  of  an  act  is  doubt- 
ful or  ambiguous.  The  wording  of  the  statute  of  1889  leaves 
110  ittom  for  construction.  No  conclusion  can  be  reached 
other  than  the  one  arrived  at  in  the  previous  opinion  of  this 
court,  if  all  the  words  of  the  statute  are  given  effect.  No  ap- 
propriation can  be  deduced  from  the  language  of  the  act  un- 
less the  qualifying  phrases,  "  out  of  any  moneys  appropriated 
for  that  purpose  "  and  "  to  be  paid  out  of  any  appropriation 
as  aforesaid,"  be  held  to  be  meaningless.  The  language  is 
plain  and  admits  of  but  one  meaning,  and  the  task  of  inter- 
pretation  can  hardly  be  said  to  arise.  To  give  this  act  the 
construction  contended  for  would  not  be  to  interpret  the  law, 
but  for  this  court  to  make  it. 

The  Constitution  of  Colorado  contains  numerous  restric- 
tions upon  the  power  of  the  legislature  to  make  appropria- 
tions. These  wise  and  beneficent  provisions  have  in  many 
instances  had  but  slight  weight  with  the  legislative  depart- 
ment of  the  government.  Appi-opriations  in  excess  of  the 
constitutional  limite  have  been  so  frequently  made  as  to  cease 
to  create  surprise.  Such  acts  embarrass  the  disbursing  offi- 
cers of  the  state  and  crowd  the  dockets  of  the  courts  with 
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cases  brought  for  the  purpose  of  determining  the  priority  of 
different  appropriations,  or  the  validity  of  warrants  ittsued  in 
obedience  thereto. 

We  are  now  asked  to  add  to  this  embarrassment  and  con- 
fusion by  construing  an  appropriation  out  of  an  act,  contrary 
to  its  express  terms.  The  act  by  its  peculiar  phraseology 
^ves  evidence  of  a  caution  which  is  to  be  encoun^d  as  an 
indication  of  more  conservative  legislation,  and  this  court 
would  be  derelict  in  its  duty  if  it  failed  to  give  effect  to  the 
legislative  intent  which  is  clearly  apparent  from  the  langut^ 
of  the  act. 

The  petition  for  rehearing  will  be  denied. 

Rehearing  dented. 


Dbntbe,  Texas  &  Fort  Worth  Railroad  Compant, 
Appbllaht,  v.  Pulabki  Irrigating  Ditch  Compant, 
Atfkllex. 

1.  PsAcnoi. 

When  Uie  CMiinplftint  contalna  no  aTenuent  whlcli  would  Ruitidn  ft  re- 
coTery  for  temporar]'  or  BpecIiU  damages,  a  question  aa  to  such  dam- 
age! should  not  bo  submitted  to  the  Jury. 

3.   EVIDKROB— OPISIOII. 

While  the  general  rule  is  that  the  opinion  of  a  witness  is  inadmissible 
except  when  tbe  inquiry  involves  a  question  of  skill  or  science  and 
thewttuesB  possesses  a  peculiar  knowledge  of  the  subject,  therp  are 
exceptions  to  tlie  rule,  among  which  are  Instances  which  Involve  a 
deccrlptlon  or  estimate  of  magnitude,  size,  dimennton,  value,  etc, 
and  when  from  the  nature  of  the  subject  under  investlgaUoD  it  Is 
difficult  or  Impossible  to  state  with  sufficient  exactness  or  in  de- 
tail the  facts,  with  tlielr  surroundings,  la  such  a  manner  as  to  pro- 
duce npon  the  minds  of  the  jury  the  Impression  tlkat  a  personal 
observation  has  produced  upon  the  mind  of  the  witness. 

Appeal  from  the  Diitrict  Court  of  La»  AtiiTnat  County. 

This  is  an  action  to  recover  damagesforan  alleged  trespass. 
Tbe  appellee,  on  and  prior  to  the  first  day  of  Auguat,  1887, 
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was  the  owner  of  an  iriigating  ditch  taken  out  of  the  south 
side  of  the  Laa  Animaa  livev.  It  was  about  fifteen  miles  in 
length,  fifteen  feet  wide  at  the  top  and  twelve  feet  wide  at 
the  bottom,  and  caiTied  water  to  the  depth  of  two  feet,  and 
was  used  in  irrigating  a  lai^e  area  of  land,  and  was  of  the 
alleged  value  of  f30,000.  As  ite  cauue  of  action  plaintiff 
avers,  "That  on  or  about  said  date,  the  defendant  entered 
upon  said  irrigating  ditob  witli  teams,  plows  and  scrapers  and 
dug  up  and  destroyed  said  ditch  in  many  places,  and  after- 
wards laid  ita  railroad  track  over,  on  and  along  s^d  ditch 
and  built  bridges  across,  over  and  on  said  ditch,  and  changed 
the  natural  drainage  of  the  adjacent  lands  so  as  to  cause  great 
floods  to  strike  said  ditch,  so  as  to  totally  destroy  and  render 
worthless  said  ditch,  to  the  damage  of  the  plaintiff  in  the  sum 
of  thirty  thousand  dollai-s." 

The  complaint  originally  contained  a  second  ooant  and 
prayer  for  equitable  relief,  but  the  same  was  dismissed  upon 
the  trial,  in  pursuance  of  the  following  stipulation : 

"  It  is  here  in  open  court  stipulated  between  the  counsel  for 
plaintiff  and  defendant,  and  agreed  that  the  same  be  made 
part  of  the  record  in  said  cause,  as  follows,  to  wit :  Dismissed 
as  to  second  count  and  pmyer  for  abatement  and  injunction. 
Cause  to  proceed  on  fiiBt  count  for  permanent  damt^es,  and 
upon  understanding  that  road  remain  permanently  as  located 
and  acquire  rights  thereby  to  remain  permanently  as  located." 

The  trial  was  to  a  j'uiy  and  resulted  in  a  verdict  in  favor 
of  plaintiff  for  the  sum  of  12,400.  Motion  for  new  trial  was 
overruled  and  judgment  rendered  on  the  verdict.  To  re- 
veise  this  judgment  defendant  below  prosecuted  this  appeal. 

Messrs.  Teller  &  Orahood,  for  appellant. 

Messrs.  JoHK  &  McKeougu,  for  appellee. 

Mb.  Justice  Goddabd  delivered  the  opinion  of  the  court 

The  principal  question  presented  by  the  assignment  of  ei^ 
roi-3  is  as  to  the  character  and  amount  of  the  damages  recov- 


jM,Googlc 


18fi4.J  Railroad  Co.  v.  Ditoh  Co.  369 

erable  under  the  cnniplaint.  It  is  insisted  by  counsel  for 
Appellant  that  such  damages,  if  any,  as  resulted  intm  the 
temporary  interference  of  the  flow  of  water  in  the  ditch  oc- 
casioned by  appelUut  while  constructing  it«  road,  are  not  re- 
coverable under  the  pleadings,  and  that  no  recovery  can  be 
had  for  damages  accruing  from  the  alleged  wrongful  acta 
subsequent  to  the  commencement  of  the  suit. 

We  are  clearly  of  the  opinion  that  under  the  complaint, 
especially  as  supplemented  by  the  stdpulation,  the  trespass 
complained  of  should  be  treated  as  a  permanent  one,  and  such 
as  entitles  appellee  to  a  single  recovery  for  the  whole  of  the 
damage  that  resulted  therefrom.  By  virtue  of  the  stipulation 
the  appellant  was  relieved  from  any  further  actions  of  this 
character  on  account  of  the  location  and  construction  of  its 
road,  and  acquired  the  right  to  have  its  I'oad  remain  as  lo- 
cated, in  consideration  of  submitting  to  full  and  final  recov- 
ery in  this  action.  Competent  evidence  of  general  damages, 
both  present  and  prospective,  that  were  natumlly  or  reason- 
ably incident  to  the  acts  complained  of,  was  therefore  admis- 
sible, and  the  rule  for  assessing  such  damages  was  properly 
stated  to  the  jury  by  the  court  in  its  general  charge.  Upon 
the  question  of  temporary  or  special  damages  the  following 
instruction  was  given: 

"  No.  2.  The  damages  thus  claimed  are  of  a  temporary  and 
permanent  character.  Now,  if  you  believe  fi-om  a  prepon- 
derance of  the  evidence  adduced  herein,  that  the  plaintiff 
through  the  construction  of  said  railway  was  deprived  of  the 
use  of  the  said  ditch,  and  the  waters  conveyed  thereby,  so 
far  as  the  said  deprivation  was  of  a  temporary  character  due 
to  temporary  causes,  and  not  one  of  the  permanent  effects  of 
the  construction  and  mnintenance  of  said  railway,  and  existed 
prior  to  Becember  10, 1887,  you  will  allow  the  plaintiff  the 
value  of  the  use  of  said  waters  during  such  time  as  the  plain- 
tiff was  thus  deprived  thereof,  provided  you  believe  fiom  a 
preponderance  of  the  evidence  that  it  was  thus  deprived  and 
that  such  use  had  any  value." 

The  complaint  cnntains  no  averment  that  will  sustain  a 
Vol.  XIX — 24 
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recovery  for  temporary  or  special  dam^ea,  and  by  the  stipu- 
lation  the  recovery  was  expressly  limited  to  permouent  dam- 
ages ;  and  from  the  'testimony  introdueed  it  does  not  appear 
how  or  in  what  respect  the  appellee  suffered  any  loss  or  dam- 
^;e  1^  reason  of  the  tempoi-ary  intermption  of  the  flow  of 
water  during  the  construction  of  the  railroad.  It  was  there- 
fore clearly  erroneous  to  submit  the  question  of  temporary 
damages  to  the  jury.  We  think  the  giving  of  this  instruc- 
tion constitutes  eiTor  that  necessitates  a  reversal  of  the  judg^ 
ment. 

In  view  of  a  retrial  of  the  case  it  is  proper  that  we  notice 
the  error  predicated  upon  the  admission  of  certain  testimony. 
The  witnesses  Wall,  G-arner,  Fuller  and  Gi-assnick  were  pei^ 
mitted  to  give  estimates  as  to  the  extent  the  carrying  oapaoity 
of  the  ditch  was  diminished  by  reason  of  the  interference  with 
the  flow  of  water  tbei-ein,  caused  by  the  change  of  ito  channel 
and  the  variona  obstructions  placed  therein  by  appellant  in 
building  its  road. 

It  is  insisted  by  counsel  for  appellant  that  the  testimony 
was  inadmissible,  because  the  mere  opinion  of  witnesses  who 
were  not  expeits.  While  the  general  rule  is  that  the  opinion 
of  a  witness  is  inadmissible  except  when  the  inquiry  involves 
a  question  of  skill  or  science,  and  the  witness  poesesses  a  pe- 
culiar knowledge  of  the  subject,  acquii'cd  by  study  or  experi- 
ence, there  are  well  recognized  exceptions  to  the  rule,  and 
among  these  exceptions  are  instances  which  involve  a  descrip- 
tion or  estimate  of  magnitude,  size,  dimension,  velocity,  value, 
etc.,  and  when,  from  the  nature  of  the  subject  under  inves- 
tigation, it  i.s  difBcult  or  impossible  to  state  with  sufficient 
exactness,  or  ia  detail,  the  facts,  with  their  surroundings,  in 
such  a  manner  a»  to  produce  upon  the  minds  of  the  jury  the 
impression  that  a  personal  observation  has  produced  upon 
the  mind  of  the  witness.  In  such  cases  it  is  permissible  for 
the  witness  who  has  had  the  benefit  of  personal  examination 
to  supplement  the  statement  of  facts  detailed  by  him  with 
his  opinion  or  conclusion.  Such  testimony  is  not  an  opinion 
in  its  ordinary  sense,  which  is  an  inference  as  to  what  will 
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follow  from  a  given  state  of  facts,  but  rather  the  statement 
of  a  result  that  has  happened  and  is  observable  as  an  existing 
condition. 

It  appears  from  the  examination  of  these  respective  wit- 
nesses that  they  were  familiar  with  the  ditch  in  question,  had 
examined  it  before  and  after  appellant's  road  was  built  and 
had  observed  the  effect  that  the  changes  made  in  its  course, 
the  bailding  of  abutments  and  placing  of  other  ohstnictionB 
in  its  channels  had  upon  its  capacity  to  carry  water ;  and  we 
think  their  estimates  as  to  the  extent  such  capacity  was  di- 
minished were  properly  admitted. 

It  is  unnecessary  to  notice  the  other  errors  assigned,  as 
the  questions  they  present  may  not  arise  on  another  trial. 

For  the  reasons  given  the  judgment  will  be  reversed  and 
cause  remanded. 


RrmusTER,  Appellant,  v.  Brisbane:,  Appblleb. 

1.  DBTERMlHATIOIf  or   leSDE  BT   APPELLATE    COUBT. 

Where  Ht  Issue  of  fact  Is  tried  at  nisi  privM  upon  evidence  taken  aod 
reported  in  writing,  the  appellate  court  will  sift  and  weigh  the 
evidence  with  the  view  to  a  just  determination  of  tiieluae  uninflu- 
enced by  the  finding  of  the  trial  court. 

2.  BnBDBii  or  Pboof. 

In  Ml  action  to  recover  real  property  the  burden  of  proof  Is  upon  the 
pl^ntm  to  establish  the  title  which  he  asserts  by  a  preponderance 
of  the  eridence. 

3.  DXUVEBT   ADD  ACXJEPTAKCE   Or  DEED. 

A  deed  must  be  delivered  before  It  becomes  operative  Kf  a  conveyance, 
and,  in  general,  acceptance  is  essential  to  complete  the  delivery  and 
pau  the  title  ;  as  to  persons  tui Juris  acceptance  aa  well  aa  delivery 
is  a  matter  of  intention  to  be  proved  by  EOme  act  or  declaration,  or 
to  be  presumed  from  circumstauoes,  but  will  not  be  llghtiy  pre- 
sumed where  the  grant  Imposes  some  burden  or  obligation  upon 
the  grantee,  and  the  recording  of  a  deed  by  the  grantor  without 
the  dlreetJon  or  knowledge  of  the  grantee  is  not  Itself  evidence  of 
acceptance. 

Appeal  from  the  JDiatrict  Court  of  Lake  Otnmty. 


!  IB  Snl 
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Action  for  the  recovery  of  real  property  and  damagea  for 
its  detention.  Judgment  in  favor  of  plaintiff  for  possession 
and  $2,700  damages.     Defendant  appeals. 

BICHNEE-VAN  NATTA  DEED  BEFEBBED  TO  IN  OPINION: 

"  This  deed,  Made  this  twenty-firat  day  of  October,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  seventy- 
nine,  between  Herman  Richuer,  of  the  County  of  Lake  and 
State  of  Colorado,  of  the  first  part,  and  N.  T.  Van  Natta,  of 
the  County  of  Republic,  and  State  of  Kansas,  of  the  second 
part, 

"  Witnesseth,  That  the  said  party  of  the  first  pai-t,  for  and 
in  consideratiou  of  the  sum  of  one  hundred  dnlliirs  ($100) 
to  the  said  party  of  the  fii^t  part  in  hand  paid  by  the  said 
party  of  the  second  part,  the  receipt  whereof  is  hereby  con- 
fessed and  acknowledged,  has  remised,  released,  sold,  con- 
veyed and  quit-claimed,  and  by  these  presence  does  remise, 
sell,  convey  and  quit-claim  unto  the  said  party  of  the  second 
part,  his  heirs  and  assigns  forever,  all  the  right,  title,  interest, 
claim  and  demand  which  the  said  party  of  the  first  part  hai 
in  and  to  the  following  described  real  estate,  situate,  l}'ing 
and  being  in  the  County  of  Lake  and  State  of  Colorado,  to- 
wit: 

"Lots  numbered  six  (6)  in  block  five  (5),  and  lot  five  (5) 
in  block  three  (8),  in  the  city  of  Leadville,  Leadville  Im- 
provement Company's  addition. 

"  It  is  hereby  expressly  covenanted  and  agreed  that  the 
grantee  herein  shall  pay  to  William  K.  Bush,  of  Leadville, 
Colorado,  the  balance  of  the  puixihase  money  due  on  said 
property. 

"To  have  and  to  hold  the  same,  together  with  all  and 
singular  the  appuitenances  and  privileges  thereunto  belong- 
ing, or  in  any  wise  thereunto  appertaining,  and  all  the  estate, 
right,  title,  interest  and  claim  whatsoever  of  the  said  party 
of  the  firat  part,  either  in  law  or  equity,  to  the  only  proper 
use,  benefit  and  behoof  of  the  said  paity  of  the  second  part, 
bis  heiiu  and  assigns  forever. 

"  In  witness  whereof  the  said  party  of  the  first  part  baa 
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hereunto  set  his  band  and  seal  the  day  and  year  first  above 
written.  (Signed)     Herman  Riohneb.     [seal]  " 

Mr.  Alvin  Marsh,  for  appellant. 

Messrs.  Blakb  &  Sayrb,  for  appellee. 

Mb.  Justice  Elliott  delivered  the  opinion  of  the  court. 

This  action  as  iD8tttut«d  would  have  been  called  ^ectment 
under  our  former  practice.  Brisbane,  plaintiff  below,  by  his 
complaint  claimed  tii  be  the  owner  in  fee  of  lot  5  in  block  S 
in  the  Leadville  Impi-oveuient  Ck)mpany'8  addiUon  to  the 
city  of  Leadville,  in  Lake  county,  Colorado. 

Rittmaster,  defendant  below,  by  his  answer  claimed  title 
in  fee  to  the  we»t  100  feet  of  said  lot  5,  but  disclaimed  hav- 
ing any  interest  in  the  residue.  Both  parties  claimed  the 
premises  by  mesne  conveyances  from  William  H.  Bnsh  as 
the  common  source  of  title. 

It  appears  that  Bush,  as  owner  of  the  property,  on  July  22, 
1879,  executed  a  warranty  deed  conveying  the  west  100  feet 
of  said  lot  5  to  one  Herman  Richner,  The  deed  was  not  de- 
livered at  that  time,  but  was  deposited  as  an  escrow  with  the 
Miners'  Exchange  Bank  in  Leadville  to  be  delivered  to  Rich- 
ner upon  bis  paying  the  purchase  money.  The  consideration 
stated  in  the  deed  was  $1,300. 

On  October  21,  1879,  before  Richner  had  finished  paying 
for  the  property — before  he  had  entered  into  possession  there- 
of— and  while  the  deed  from  Bush  to  him  was  still  held  as 
an  escrow  by  the  bank,  Richner  executed,  and  on  the  same 
day  caused  to  be  recorded  in  the  recoi-der's  office  of  Lake 
county,  a  quitclaim  deed  of  the  property  in  controversy  (in- 
cluding other  property)  to  one  N.  T.  Van  Natta  of  Kansas. 

On  May  U,  1887,  one  C.  C.  Joy,  as  the  agent  of  W.  H. 
Bush,  visited  Van  Natta  in  Kansas,  and  obtained  from  him 
a  quitclaim  deed  of  the  premises  to  Bush ;  this  deed  was 
recorded  May  31, 1887. 
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On  June  4,  1S87,  Busli  gave  a  quitclaim  deed  of  the 
premises  to  the  plaintiff  Brisbane ;  this-  deed  was  recorded 
June  7, 1887. 

Suoh  is  the  chain  of  title  under  which  appellee  Biisbane 
claims  in  this  action. 

The  chain  of  title  upon  which  appellant  Rittmaster  relies 
it)  as  follows : 

While  the  deed  from  Bush  to  Richner  was  held  by  the 
bank  as  an  escrow,  Richner  having  made  certain  payments 
ou  account  of  the  property,  was  permitted  to  take  possession 
of  the  same  in  November,  1879. 

On  February  24,  1880,  Richner  finished  paying  for  the 
property,  and  received  the  deed  previously  held  aa  an  escrow ; 
he  thereupon  executed  and  delivered  a  warranty  deed  of  the 
property  to  Alexander  Rittmaster  (appellant)  and  Levi  and 
Abram  Rachofsky,  and  thereupon  the  giantees  tinder  the 
latter  deed  went  into  possession  of  the  property.  Botli  of 
theae  deeds  were  recorded  March  8,  1880. 

Oil  June  1,  1886,  the  Rachofskys  gave  a  quitclaim  deed 
oE  the  premises  to  appellant,  which  deed  was  recoi-ded 
June  6,  1886. 

From  the  foregoing  it  is  cleai'  that  to  entitle  Brisbane  to 
recover,  two  questions  must  be  resolved  in  his  favor — that  is, 
in  the  affirmative :  First,  Was  the  deed  of  October  21,  1879, 
from  Richner  to  Van  Natta  actually  delivered  by  Richner 
and  accepted  by  Van  Natta  before  Rittmaster  and  the  Rach- 
ofskys  acquired  their  deed  to  the  pi-emises?  Second,  If  the 
Richner- Vaa  Natta  deed  was  thus  delivered  and  accepted, 
was  it  efTectual  to  convey  to  Van  Natta  the  fee  simple  title 
afterwards  acquiied  by  Richner? 

In  respect  to  the  second  question,  it  will  be  observed  that 
the  deed  is  a  mere  quitclaim  and  release ;  it  does  not  purport 
to  convey  "an  estate  in  fee  simple  absolut*;"  nor  does  it 
purport  to  convey  the  land  at  all,  but  merely  the  right,  title 
or  interest  whicli  Richner  had  in  the  premises  at  the  time  of 
its  execution.  Counsel  concede  that  section  4  of  the  statute 
of  conveyances  (Gen.  Stat*.  §  201 ;  Mills'  An.  Stats.  §  430) 
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"  has  DO  application  except  in  cases  where  the  deed  parports 
to  convey  an  estate  in  fee  simple  absolute."  But  they  con- 
tend that  as  Richner  had  some  right  and  title  to  the  premises 
when  he  executed  the  deed  to  Van  Natta,  bis  deed,  if  deliv- 
ered and  accepted  in  time,  was  effectual  to  convey  such  right 
and  title  as  he  then  had,  and  that  when  he  subeequently 
acquired  the  legal  title  it  immediately  inured  to  the  benefit 
of  Van  Natta  by  virtue  of  the  delivery  and  acceptance  of  the 
deed  of  October  21, 1879,  to  the  exclusion  of  the  intermediate 
purchasers.  It  is  also  urged  that  in  determining  the  effect 
of  the  deed  the  following  provision  must  be  considered ; 

"  It  is  hereby  expresBly  covenanted  and  agreed  that  the 
grantee  herein  shall  pay  to  William  H.  Bush,  of  Leadville, 
Colorado,  the  balance  of  the  purchase  money  due  on  said 
property." 

It  may  be  conceded  that  a  voluntary  acceptance  of  the 
deed  by  Van  Natta  would,  by  reason  of  such  covenant,  have 
rendered  him  liable  for  the  biilance  of  the  unpaid  purchase 
money.  But  the  covenant  is  a  mere  personal  covenant;  it 
is  not  a  covenant  running  with  the  land ;  it  is  not  a  cove- 
nant of  seitin,  nor  for  quiet  and  peaceable  possession,  nor  of 
general  or  special  warranty. 

Counsel  for  appellee  have  presented  an  elaborate  brief 
baaed  upon  common  law  authorities  insupport  of  their  views. 
But  we  nued  not  now  determine  the  questions  of  law  thus 
presented,  since  they  depend  upon  questions  of  fact  to  be 
determined  from  a  consideration  of  the  evidence  as  disclosed 
by  the  reeoi-d.  Did  Richner  deliver  his  deed  of  October,  1879, 
to  Van  Natta,  and  did  Van  Natta  accept  the  same  ? 

1.  This  cause  was  tried  by  the  court  without  a  jury,  and 
it  is  urged  that,  as  delivery  and  acceptance  are  questions  of 
fact,  the  appellate  court  should  consider  itself  bound  by  the 
findings  of  the  trial  court.  The  general  rule  undoubtedly 
is,  that  the  appellate  court  will  not  disturb  the  findings  of 
the  ti-ial  court  upon  an  issue  of  fact  where  the  court  tries 
the  issue  upon  evidence  given  orally  by  living  witnesses  in 
itti  presence,  provided  there  is  a  substantial  conflict  in  the 
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evidence  bearing  upon  suoh  issue.  But  when  the  issue  in 
determined  upon  testimony  taken  and  reported  to  the  tiial 
court  in  writing,  the  rule  is  different.  In  such  case,  as  was 
said  by  Chief  Justice  Thatcher  in  Jackson  v.  Ailen,  4  Colo. 
268,  the  "  appellate  court  will  not  sustain  the  decree  of  the 
court  below,  merely  on  t^e  ground  that  it  is  not  unsupported 
by  evidence ;  but  will  examine  the  entire  record,  sift  all  the 
evidence  adduced  with  the  view  of  arriving  at  the  truth." 
The  reHsons  for  this  distinction  have  been  so  often  pointed 
out  that  they  need  not  be  repeated.  Miller  v.  Taylor^  6  Colo. 
41 ;  Sieber  v.  Frink,  7  Colo,  148  ;  Stockgrowen'  Bank  v.  Niea- 
ton,  13  Colo.  250  ;  Kimball  v.  Lyon,  ante,  266. 

At  the  second  trial  (jf  this  cause  in  April,  1890  (the  tri^ 
now  under  review),  all  the  direct  testimony  bearing  upon 
the  question  of  Van  Natta's  alleged  acceptance  of  the  Rich- 
iier  deed  was  the  testimony  of  Richuer  and  Van  Natta 
themselves,  and  perhaps  the  testimony  of  William  H.  Bush. 
Noae  of  these  witnesses  gtive  their  testimony  orally  before 
the  court  on  that  ti-ial.  The  testimony  of  Richner  was  read 
fi'om  the  stenographic  notes  of  his  testimony  as  given  on  the 
first  trial,  February,  1888 ;  his  deposition  taken  in  January, 
1890,  was  also  read.  The  testimony  of  Van  Natta  consisted 
of  two  depositions, — one  taken  in  January,  1888,  and  the 
other  taken  in  May,  1889.  The  testimony  of  Bush  was  read 
from,  his  deposition.  More  than  two  years  elapsed  between 
the  two  tiials.  The  testimony  of  Richner  on  the  seccmd 
trial,  read  from  the  stenographic  notes,  must  on  this  review 
be  considered  the  same  in  effect  as  if  taken  by  deposition. 

2.  From  the  foregoing  it  follows  that  upon  this  appeal  this 
court  must  sift  and  weigh  the  evidence  bearing  upon  the 
question  of  the  alleged  delivery  and  acceptance  of  the 
Richner- Van  Natta  deed  with  the  view  to  a  just  determina- 
tion of  the  controversy  uninfluenced  by  the  finding  of  the 
trial  court ;  not  only  the  direct  evidence,  but  all  the  facte 
and  circumstances  throwing  light  upon  such  question,  must 
be  thus  considered  ;  and  in  arriving  at  a  conclusion  it  is  to  be, 
borne  in  mind   that  the  burden  of  proof  is  upon   appellee 
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(plaintiff  below)  to  establish  such  delivery  Had  acceptance 
by  a  preponderance  of  the  evidence. 

It  must  be  admitted  that  thei's  is  some  inconsistency  be- 
tween Ricfaner's  testimony,  as  first  given,  and  his  deposition 
afterwards  teken.  The  same  is  true  of  the  two  depositions 
of  Van  Natta.  The  testimony  of  Richner  aa  given  in  1888 
indicates  that  within  a  week  after  executing  and  recording 
Uie  qoitelaim  deed  of  October,  1879,  he  wrote  to  Van  Natta 
about  the  deed  and  sent  the  same  to  him.  But  in  hia  depo- 
sitioQ,  taken  in  1890,  he  states  that  in  testifying  at  the  first 
trial  about  sending  the  deed  to  Van  Natta,  he  referred  to  his 
correspondence  with  Van  Natte  in  the  fall  of  1886,  when  he 
wrote  and  aitked  Van  Natte  to  re-deed  the  property — that  is, 
to  deed  it  back  to  Richner. 

The  explanation  of  Richner  upon  this  point  is  cori'oborated 
by  Van  Natte  by  his  first  deposition  aa  well  aa  by  his  second. 
The  following  is  from  the  first  deposition  of  Van  Natta : 

^'  Q.  4.  Did  you  know  of  the  execution  of  a  deed  by  Her- 
man Richner  to  you  of  lot  No.  6  in  block  No.  5  and  lot  No.  5 
in  block  No.  3  of  the  Leadville  Impi-ovement  Company  addi- 
tion to  the  city  of  Leadville  and  dated  October  21st,  1879,  and 
if  so  when  did  said  deed  come  into  your  possession  and  from 
whom  did  you  receive  it? 

"  A.  There  was  a  deed  from  Herman  Richner  to  me  of  the 
lote  in  Leadville  mentioned  in  the  above  question,  but  the 
date  of  the  deed  and  date  of  reception  and  from  whom  i-e- 
ceived  I  cannot  say,  but  subsequent  transactions  show  that 
such  deed  was  made  October  2l8t,  1879,  conveying  to  me  the 
lots  mentioned  in  the  question  No.  4.  The  transaction  re- 
ferred  to  was  the  reception  of  a  deed  and  letters  from  Her- 
man Richner  or  his  agent  or  from  both,  asking  me  to  sign  and 
return.  The  written  portion  of  the  deed  conteined,  as  it 
struck  me,  such  strange  and  extmordlnary  explanations  (and 
being  no  part  of  the  conveyance)  that  I  did  not  consider  it, 
and  there  being  no  consideration  offered  or  ^ompanying  it, 
I  refused  to  make  such  deed." 

The  following  is  from  the  second  deposition  of  Van  Natta : 
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"  Q.  8.  Have  you  heard  of  a  deed,  made  by  HermaD  Rich- 
ner  to  you,  of  lot  No.  6  in  Block  No.  5  and  lot  No.  5  in  Block 
No.  8  of  the  Leadville  Improvement  Company's  Addition  to 
the  city  of  Leadville,  which  deed  contained  a  condition  that 
the  grantee  shall  pay  the  parcba»e  money  ?  If  yea,  did  you 
ever  see  the  deed? 

"A.  Yes,  I  have  heard  of  it  in  this  way.  Several  yeais 
(it  now  seems  to  me)  after  the  alleged  making  of  deeds  from 
Richner  to  myself,  Richner  or  his  attorney  or  both  wrote  to 
me  and  requested  me  to  sign  and  return  a  deed  to  the  lots 
it  was  alleged  he  had  conveyed  to  me.  On  the  reception  of 
this  deed  for  my  ngnature,  with  letter  of  request  to  sign  and  re- 
turn, I  did  not  then  believe,  nor  do  I  now  believe  that  the  deed 
from  Richner  conveying  these  lots  was  ever  seen  or  received  by 
me,  or  any  one  for  me.  I  had  not,  at  the  time  of  the  reception 
of  the  letter  and  deed  to  convey,  the  faintest  impression  that  I 
ever  received  a  deed  from  Richner  for  these  lots  or  any  property 
in  Leadville.  The  deed  sent  me  for  signing  contained  matters 
foreign  to  a  conveyance  of  which  I  knew  nothiug.  This  let- 
ter and  deed  to  convey  said  lots,  as  I  have  above  stated,  was 
the  first  intimation  or  knowledge  I  had,  either  directly  or  in- 
directly, that  Richner  had  conveyed  them  to  me.  After  the 
request  of  Richner  or  his  attorney  or  both  to  sign  and  return 
the  deed  I  paid  no  more  attention  to  the  lota  in  question  than 
if  they  had  had  no  existence,  until  C.  C.  Joy  came  to  my 
home  on  the  farm.  I  did  not  then  know,  nor  do  I  now  know, 
anything  of  the  condition  therein  referred  to  that  the  grantee 
should  pay  the  purcliase  money." 

The  firet  testimony  of  Van  Natta  is  somewhat  vague  and 
nucei'tain — peihaps  evasive ;  some  portions  of  it  may  be  con- 
strued as  indicating  that  he  knew  of  the  existence  of  the  deed 
from  Richner  and  considei'ed  that  he  had  acquired  tjtle  to 
the  property  by  means  of  it ;  that  Richner  was  indebted  to 
him  for  professional  services,  and  that  he  considered  the  deed 
from  Richner  as,  part  payment.  It  is  sometimes  veiy  easy 
for  a  man  to  consider  that  be  has  some  right  or  title  to  pi-op- 
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ei-ty,  when  he  is  offered  $100  for  it,  and  anked  to  give  only  a 
quitclaini  deed. 

The  following  shows  the  style  of  Vftn  Natta's  testimony 
in  his  first  deposition : 

"  Q.  8.  Was  it  not  understood  between  you  and  Herman 
Richner  prior  to  the  execution  of  said  deed  that  he  was  to 
execute  Uie  same  to  you? 

"A.  Wliy  of  coarse  it  was  understood  between  Riobner 
and  myseU  that  he  was  to  pay  what  he  owed  me,  and  1  was 
satisfied  to  receive  it  in  such  way  as  he  could  pay." 

It  is  evident  that  this  was  not,  and  probably  was  not  in- 
tended to  be,  a  direct  answer  to  the  question.  Van  Natta's 
second  deposition  is  quite  different ;  therein  he  testified  posi- 
tively that  the  deed  fiom  Richner  to  him  was  never  in  hii  pos- 
aeasion,  and  that  he  had  neveT  received  or  in  any  manner 
accepted  »aid  deed.    He  also  further  testified : 

"  Q.  6.  Was  there  ever  any  contract,  agreement  or  under- 
standing between  you  and  said  Richner  that  he  would  con- 
vey said  lots  to  you,  prior  to  his  so  doing,  or  any  ^reement 
between  you  and  him  concerning  said  lots  after  the  date  of 
said  deed  until  the  said  Richner  was  in  Belleville  in  1887, 
the  time  you  deeded  the  lots  to  Richner? 

"^.  There  v>a»  no  contract,  agreement,  or  understanding  be- 
tween laid  Biehner,  or  any  one  for  him,  and  myself  that  he 
would  or  wa»  to  convey  the  said  lots  to  me,  neither  before  nor 
lifter  it  ta  tatd  that  taid  lota  were  conveyed  to  me." 

"  Q.  9.  State  whether  or  not  you  would  have  accepted 
this  deed  if  you  had  seen  it,  or  known  that  by  the  terms  of 
the  deed  you  would  have  become  liable  to  pay  the  purchase 
money  that  Richner  was  to  pay,  and  whether  you  ever  did 
accept  such  deed? 

"A.  Again  I  aay  I  do  not  now  remember,  nor  can  I  now 
recall,  nor  have  1  ever  been  able  go  to  recall  or  remember,  the 
tUghteat  impreaaion  that  I  ever  then,  or  at  any  aubaequent  time, 
received  from  Richner  the  deed  conveying  said  lots  to  me,  and 
when  he  wrote  me  and  atked  me  to  reconvey,  I  believed  then, 
and  do  now,  that  he  waa  mistaken  when  he  said  that  he  had 
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mad«  the  deed  and  tent  it  to  me,  and  of  course  I  could  not 
accept  a,  thing;  that,  to  ine,  had  no  existence,  and  had  I  at 
that  time  received  the  deed  with  the  condition  <\f  pajfing  the 
balance  of  the  purchase  money  at  therein  named,  I  never  would 
have  accepted  tuch  deed  had  one  been  tendered  to  me  under  any 
circumitanees." 

When  there  is  conflict  between  tJie  testimony  of  different 
witnesses,  and  especially  when  the  same  witness  makes  in- 
consistent statements,  it  often  becomes  necessary  to  consider 
the  undisputed  facts  and  circumstances  connected  with  the 
matters  to  which  the  conflicting  and  inconsistent  statements 
relate  in  cider  to  arrive  at  the  truth  ;  and  this  is  the  more 
uecessHiy  when  the  ttibunal  chaiged  willi  the  responsibility 
of  weighing  the  evidence  and  determining  the  issues  does 
not  see  or  hear  the  living  witnesses.  The  accuracy  and  value 
of  a  witness'  testimony  may  often  be  determined  by  compar- 
ing his  statements  with  known  facts  and  circumstances  pei^ 
teining  to  the  matter  or  transaction  under  investigation. 

Truth  is  consistent ;  error  is  inconsistent.  The  real  facts 
and  circumstAiices  of  every  transaction  will  alwaj's  be  found 
consistent  with  each  other  when  the  whole  truth  is  known. 
Aa  expressed  by  an  eminent  author,  "  All  facts  and  circum- 
stances which  have  really  happened  were  perfectly  consistent 
with  each  othei*,  for  they  did  actually  so  consist."  (Starkie's 
Ev.  *842.)  Truth  appeai-s  clearer  the  more  it  is  examined  in 
the  light  of  its  surroundings  ;  truth  courts  the  fullest  inves. 
tigation.  Error  shrinks  from  investigation,  because  its  sur- 
roundings reveal  its  inconsistencies.  The  untruthful  witness 
seeks  refuge  in  the  obscurity  of  general  assertions  ;  he  avoids 
the  statement  of  particulars. 

What  are  the  undisputed  facts  and  circumstances  pertaio- 
ing  to  this  transaction  ?     The  more  important  are  as  follows: 

In  1879,  Ricbiier  entered  into  a  contract  with  Bush  for  the 
purchase  of  the  property  in  controversy,  the  deed  tberefot 
being  held  as  an  escrow  by  a  third  paity  until  the  purchase 
money  should  be  paid.  Before  Ricbner  acquired  the  legal 
title  to  the  property, — ^before  he  paid  for  or  took  possession 
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of  the  same, — ^he  executed  and  ivcorded  the  quitclaim  deed 
of  the  pixiperty  to  Van  Natta.  This  deed  was  executed  and 
recorded  without  any  negotiation,  contract,  agreement  or  un- 
derstanding whatever  in  respect  to  the  matter  between  Rich- 
ner  and  Van  Natta.  No  oonsidei-ation  was  paid  or  agreed  to 
he  paid  for  the  property  by  Van  Natta  at  the  time  the  deed 
was  executed  or  afterwards. 

Thus  fai-  there  is  no  dispute,  though  Van  Natta  testifies 
that  Richner  owed  him  about  $200  when  the  deed  was  ex- 
ecuted. Ricbner  denies  owing  Van  Natta  anything  at  that 
time,  and  saya  he  executed  the  deed  because  a  man  in  Kan- 
sas was  asserting  a  claim  against  him.  In  respect  to  this  con- 
flict it  is  Bu£Bcient  to  aay  that  there  is  no  evidence  of  any 
agreement  between  Rtohnei-  and  Van  Natta  that  this  deed 
was  delivered  or  accepted,  or  was  to  be  delivered  or  acoeptr 
ed,  on  account  of  the  supposed  indebtedness  of  Richner  to 
Van  Natta. 

Again,  the  undisputed  facts  are  that,  about  a  month  after 
executing  the  quitclaim  deed  to  Van  Natta,  Richner  took 
possession  of  the  property,  and  in  February,  1880,  sold  and 
conveyed  the  same  by  wananty  deed  to  appellant  Rittmaster 
and  the  Rachofskys,  they  having  no  actual  knowledge  of  the 
deed  to  Van  Natta.  They  paid  the  sum  of  $5,000  cash  for 
the  property,  part  of  which  sum  was  paid  to  Bush,  as  the  bal- 
ance of  the  pui-chaee  money,  and  the  residue  to  Richner.  The 
esGi'ow  deed  from  Bush  to  Richner,  and  also  the  deed  from 
Richner  to  Rittmaster  and  the  Rachofskys,  were  thereupon  de- 
livered, accepted,  and  recorded,  and  the  latter  parties  went 
into  possession  of  the  property.  They  held  the  property 
more  than  seven  years  before  any  claim  to  the  premises  was 
nsserted  underthe  Richner-Van  Natta  quitclaim  deed.  Dur- 
ing that  time  Rittmaster  and  the  Rachofskys  occupied  the 
property,  kept  it  in  repair,  redeemed  it  from  the  taxes  of 
1880,  and  paid  the  taxes  on  it  for  the  years  1881, 1882, 1888, 
1884,  and  1885. 

What  did  Van  Natta  do  during  all  this  time  ?  He  neither 
paid  nor  offered  to  pay  the  balance  of  the  purchase  money  to 
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Bush,  though  the  quitclaim  deed  coDtained  an  express  cov- 
enant that  he  should  pay  the  same,  and  it  is  conceded  that  by 
an  unqualified  acceptance  of  the  deed  he  would  have  become 
obligated  to  make  such  payment.  Van  Natta  neither  paid 
nor  offered  to  pay  any  taxes  upon  the  property  at  any  time ; 
he  never  collected  or  attempted  to  collect  any  rents  there- 
from ;  he  never  asserted  any  title  or  claim  to  the  property, 
never  inquired  after  it,  and  did  not  visit  Leadviiie  during  all 
of  said  time.  He  has  never  produced  the  quitclaim  deed, 
nor  any  letter  from  Richner  advising  him  about  the  property. 
Kot  until  May,  1887,  when  he  was  visited  by  Joy,  did  he  give 
the  quitclaim  deed  of  the  property  to  Bush.  It  is  admitted 
that  Joy  piud  Van  Natta  the  sum  of  $100  only  for  the  quit- 
claim deed,  and  that  this  deed  was  procured  to  strengthen  a 
claim  to  the  property  which  Joy  was  attempting  to  maintain 
based  upon  a  tax  title.  The  tax  title  suit  was  aft«rwai-ds  de- 
termined in  the  United  States  circuit  court  at  Denver  in  fa- 
vor of  Rittmaster. 

Bush  testified  that  he  procured  the  deed  from  Van  Natta 
for  the  purpose  of  perfecting  the  title  of  Joy.  The  following 
is  from  the  deposition  of  Bush : 

"  Q.  What  if  any  consideiatiou  was  paid  by  you  to  Van 
Natta  for  the  deed  referred  to,  and  what  consideration,  if 
any,  was  paid  by  Brisbane  to  you  for  said  lote? 

"A.  There  was  no  consideration  from  me  to  Van  Natta; 
I  made  the  deed  to  Brisbane  at  the  reqttett  of  C.  0.  Joy,  to 
whom  I  was  under  many  obligations  for  work  done." 

There  is  no  other  evidence  relating  to  the  interest  of 
appellee  in  the  pioperty.  The  equitable  cross  complaint  of 
Rittmaster  alleges  that  the  deed  from  Bush  to  Biisbane  was 
without  consideration.  Appellee's  reply  alleges  that  his  deed 
from  Bush  was  "based  upon  and  supported  by  a  valuable 
consideration ; "  but  the  amount  of  the  consideiation  is  not 
named  as  good  equity  pleading  requires ;  the  reply  was  not 
verified ;  besides,  appellee  did  not  testify  in  the  case;  and  no 
proof  was  offered  in  support  of  his  averment  that  there  was 
a  valuable  consideration  for  the  deed.     Under  the  circum- 
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staoces,  the  conclusion  must  be  that  the  consideration  was 
no  more  than  nominal. 

3.  A  deed  must  be  delivered  before  it  becomea  opemtive 
as  a  oonveyance,  &nd,  in  general,  acceptance  is  essential  to 
complete  the  delivery  and  pass  the  title.  In  respect  to  per- 
sons »ui  Juris,  acceptance  as  well  as  delivery  is  a  matter  of 
intention.  Intention  may  be  manifested  by  some  act  or  dec- 
laration, or  it  may  be  presumed  from  ciroumstanceSi  but  will 
not  be  lightly  presumed  wheie  the  grant  imposes  a  burden  or 
obligatifin  upon  the  grantee,  and  the  recording  of  a  deed  by 
the  grantor  without  the  direction  or  knowledge  of  the  grantee 
is  not  of  itself  to  be  regarded  as  evidence  of  acceptance. 

Van  liatta,  as  he  testifies,  was  a  practicing  attorney  when 
the  transaction  under  consideration  occurred;  he  must  be 
presumed  to  have  been  conversant  with  the  law.  Actions 
speak  louder  than  words — so  sometimes  does  inaction  ;  and 
silence  is  often  stronger  than  speech.  In  1879  when  Riobner 
executed  the  quitclaim  deed  to  Van  NatJ^  and  in  1880  when 
he  executed  the  warranty  deed  to  Rittmaster  and  the  Rtichof- 
skys,  Leadville  was  a  prosperous,  growing  mining  town ;  its 
reputation  as  such  was  wide-spread ;  there  was  a  rapid  rise 
in  the  price  of  real  estate  during  that  period ;  it  appears  that 
the  property  in  controversy  which  was  bought  in  July,  1879, 
for  »1,800,  was  sold  io  Februarj-,  1880,  for  $5,000.  If  Van 
Katta  received  a  deed  to  this  Leadville  property  iu  October 
or  November,  1879, — if  he  accepted  or  intended  to  accept 
BQch  deed) — why  did  he  not  do  something  to  manifest  his  ac- 
ceptance? It  b  impossible  to  believe  that  he  would  have 
done  nothing  in  respect  to  the  property  during  the  succeed- 
ing seven  years  and  more,  if  he  considered  he  had  acquired 
a  good  title  to  it.  Even  his  execution  of  the  quitclaim  deed 
to  Bush,  at  the  iust^nce  of  Joy,  for  the  sum  of  $100,  indicates 
the  relinquishment  of  mere  color  of  title — the  removal  of  a 
cloud  from  title — rather  than  the  conveyance  of  any  real 
title;  it  does  not  indicate  that  he  had  prerioualy  received  or 
accepted  the  Richner  deed.  Indeed,  Van  Natta's  whole  con- 
duct as  well  as  his  positive  testimony  indicates  that  he  never 
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received  nar  heard  of  the  deed  purporting  to  convey  to  him 
Ricliner's  interest  in  the  property  for  yettra  and  yeai-s  after 
the  Hame  was  executed  and  recorded. 

Upon  a  careful  review  of  the  whole  recoi'd  our  finding  must 
be  that  tlie  issue  on  the  part  of  appellee  is  not  sustained  by 
a  preponderance  of  the  evidence :  on  the  contrary,  oar  con- 
clusion from  the  whole  evidence  and  circumstancea  of  the 
case  is,  that  the  quitclaim  dead  executed  hy  Richner  to  Van 
Natta  was  never  delivered  and  accepted ;  it  is  probable  that 
Richner  never  intended  to  deliver  it,  and  that  he  recorded  it 
simply  as  a  blind  to  his  creditoi-s ;  but  even  if  it  was  sent  by 
Richner,  we  are  satisfied  that  it  was  never  received  and  never 
accepted  by  Van  Natta.  This  conclusion  is  as  well  sustained 
by  the  direct  testimony  as  the  opposite  theory;  it  accords 
with  the  undisputed  facts  and  circumstances  of  the  case;  it 
is  consistent  with  common  experience  and  in  harmony  with 
the  motives  which  ordinarily  influence  and  control  human 
conduct.  Moreover,  this  conclusion  protects  those  who  pur 
chased  the  property  in  good  faith  for  a  large  consideration 
and  who  have  occupied  and  improved  the  same  and  paid  the 
taxes  thereon  for  years  and  years ;  it  upholds  the  title  of 
bona  fide  purchasers  against  a  claim  founded  upon  little  or 
no  consideration,  and  asserted  by  those  who  have  done  lit- 
tle or  nothing  in  respect  to  the  property.  In  short,  tita 
conclusion  subserves  the  ends  of  justice  and  equity  and  pre- 
vents wrong  and  injury. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  with  directions  to  reuder  judgment  in  favor 
of  defendant. 

Bevereed. 

Mr.  Justice  Goddabd  did  not  participate  in  the  determi- 
nation of  this  case. 


jM,Googlc 


RiCHNEB   T.   BsraBAITE. 


RiCHNEB,  Appellant,  v.  Bbisbanb,  Dbpbhdaht. 

L  FoBKXR  Deciiioh  Followed. 

The  decisiontn  Rtttmaeter  v.  BTi»bane,  ante,  p.  3T1,  waa  followed  In  thla 
caae,  the  law  and  facts  iDvolred  being  the  aame. 

Appeal  from  the  Dtttrict  Court  qf  Lake  County. 

ACTION"  for  the  recovery  of  real  property  and  damf^^  for 
its  detention.  Judgment  in  favor  of  plaintiff.  Defendant 
appeak. 

Mr.  A.  F.  GuNNELL,  for  appellant 

Messn.  Blake  &  Saybe,  for  appellee. 

Pbb  Cckiam.  Tbe  title  of  appellee  in  this  case  depend- 
ed upon  the  same  deeds  of  conveyance  and  other  evidence 
aa  did  the  title  of  appellee  in  the  case  of  Rtttmaater  v.  Brit- 
bane,  jost  decided  by  thia  court  (^atUe,  S71) ;  tiie  two  causeB 
were  tiied  together  at  nut  priut;  and  it  ia  conceded  that 
their  determination  must  be  the  same  upon  appeal.  The 
judgment  of  the  district  court  is  accordingly  reversed  and 
the  cause  remanded  with  directions  to  render  judgment  in 
favor  of  the  defendant  Richner. 

Meverud. 


Mb.  Justice  Goddabd  did  not  participate  in  the  deter- 
mination of  this  case. 

Vol.  XIX— 26 


jM,Googlc 


CoRTHKii  V.  Mead.  [Jan.  T., 


COBTHELL  ET  AL.,  PLAINTIFFS  IN  EkROB,  T.  MbAD, 

Defendant  in  Eeroe.  • 

1.  jDSnCB'8  Jdbt. 

In  the  trial  of  a  tMl  ctue  b;  jury  before  s  jnstloe  of  the  peace,  the  jnry 
ma;  coiulst  ol  any  number  of  jurors  the  parties  agree  upon,  or  ac- 
cept wlthoiit  objecting  to  the  number. 

3.  Jubtice'b  JuaiBDionoN  of  Attacbed  Propbbtt. 

Where  the  property  of  a  third  person  la  attached  under  a  writ  Issued  by 
a  justice  of  the  peace,  the  owner  may  intervene  in  pnrsnance  of  the 
statute,  and  have  his  property  released,  even  though  Its  value  ex- 
ceeds (300,  fuid  a  verdict  and  judgment  in  bis  favor  in  such  pro- 
Deeding  will  be  valid,  prtmided  the  damages  do  not  exceed  the  justice's 
jurisdiction. 

8.  Ehtbt  of  Judguent  by  Jubtiob. 

A  justioe  of  the  peace  under  the  laws  of  this  state  has  no  authority  to 
eutertaJD  or  grant  a  motion  in  arrest  of  judgment;  the  jntisdlotion 
of  the  justice  fs  purely  statutory;  and  when  a  verdict  is  rendered 
by  a  jury,  if  the  verdict  is  within  the  jurisdiotion  of  the  justice,  it 
is  his  duty  to  enter  judgment  upon  it;  his  duty  in  that  behalf  la 
ministerial,  not  judicial;  and  if  he  assumes  toset  aside  the  verdict, 
or  to  render  judgment  contrary  to  the  verdict,  such  proceedii^  may 
be  regarded,  as  a  nullity, 

4.  Wbit  of  Mandamus. 

A  justice  of  the  peace  may  be  compelled  by  writ  of  mandamus  to  en- 
ter Ju^ment  when  the  proceedings  in  the  case  liave  reached  such 
stage  that  there  Is  nothli^  to  be  done  but  the  clerical  work  of  en- 
tering the  judgment. 

Error  to  the  District  Court  of  Rio   Grande   County. 

Petition  for  writ  of  jnandamus  to  compeil  respondent  a» 
justice  of  the  peace  to  enter  judgment  in  accordance  with 
the  verdict  rendered  in  a  certain  proceeding  before  said  jus- 
tice. The  district  court  denied  the  writ.  Petitioners  seek 
a  reversal  of  the  district  court  judgment  by  writ  of  error 
from  this  court. 

The  facts  out  of  which  the  application  for  mandamtta  arises 
are  in  substance  as  follows : 

Certain  peisons,  doing  business  as  copartners  under  the 
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flnn  name  of  the  "  La  Jara  Hardware  Company,"  brought 
Bait  before  a  jtistice  of  the  peace  against  one  E.  S.  Corthell. 
A  writ  of  attachment  was  issued  and  a  stock  of  goods  wan 
levied  on  of  the  value  of  WTT.e?,  as  stated  in  the  return  of 
the  constable. 

Before  the  trial  of  the  attachment  John  L.  and  Elmer  L. 
Corthell,  doing  business  as  "  Corthell  Brothers,"  filed  afBda- 
vits  before  the  justice,  claiming  the  attached  property  as  their 
own.  A  trial  of  the  right  of  property  was  had  by  a  jury  of 
three,  no  greater  number  being  demanded  by  either  party  ; 
the  jury  after  hearing  the  evidence  returned  a  verdict  as  fol- 
lows: 

"  We  the  jury  find  judgment  in  favor  for  the  Corthell 
Brothers,  and  assess  the  damages  at  $300." 

The  justice  of  the  pence  received  and  recorded  the  verdict 
and  discharged  the  jury.  Three  days  afterwards,  upon  mo- 
tion of  the  plaintiffs  in  the  attachment  suit  (defendants  in 
the  trial  of  the  right  of  property),  the  justice  made  an  order 
purporting  to  arrest  the  judgment;  he  also  refused  to  enter 
judgment  upon  the  verdict  of  the  jur^',  and  dismissed  the  case 
— that  is,  the  proceeding  for  the  trial  of  the  right  of  prop- 
erty. In  the  main  case  plaintiffs  recovered  judgment  against 
the  defendant  for  the  full  amount  of  their  demand,  $105.60. 

Mr.  0.  M.  CoELETT,  for  plaintiffs  in  error. 

Mr.  Iba  J.  Blooufibld,  for  defendant  in  error. 

Me.  Justice  Elliott  delivered  the  opinion  of  the  court. 

Plaintiffs  in  error  (claimants  of  the  attached  property  and 
petitioners  for  the  writ  of  maitdamus)  contend  that  they  were 
and  are  entitled  to  have  judgment  rendered  in  the  justice's 
court  in  accordance  with  the  verdict  of  the  jury.  They  in- 
sist that  the  action  of  the  justice  of  the  peace  in  assuming  to 
arrest  the  judgment  upon  the  verdict,  and  in  dismissing  their 
claim  to  the  property,  was  and  is  void ;  that  his  refusal  to 


n,g,t,7rJM,G00glc  


888  CoHTHELL  V.  Mbad.  [J»n.  T., 

enter  judgment  in  their  favor  was  the  refusal  to  perform  an 
act  which  the  law  Bjiecially  enjoins  upon  him  as  a  duty  re- 
sulting from  his  office  ;  and  that  they  have  no  plain,  speedy 
and  adequate  remedy  in  the  ordinary  coui'se  of  law,  etc. 

Defendant  in  error  (the  justice  of  the  peace  and  respond- 
ent in  this  mandamtu  proceeding)  claims  that  the  trial  of  the 
right  of  propeity  was  a  nullity ;  that  a  juiy  of  three  was  not 
a  lawful  jury ;  that  as  justice  of  the  peace  he  had  no  juris- 
dictioD  of  the  attached  property,  the  value  thereof  being  in 
excess  of  $800  ;  that  petitioners  had  a  remedy  by  appeal  from 
the  judgment  dismissing  their  claim  to  the  property ;  and 
that  mandamua  is  not  a  proper  remedy  under  the  facta  and 
circumstances  of  the  case. 

1.  Was  the  trial  of  the  right  of  property  by  a  jury  of  three 
a  nullity  ? 

Trial  by  jury  in  civil  cases  is  not  guaranteed  by  the  con- 
atitutimi  of  this  state.  In  an  attachment  case  before  a  justice 
of  the  peace,  if  any  person  other  than  the  defendant  claims 
the  attached  property,  the  statute  provides  for  a  '*  trial  of  the 
right  of  property."  Such  trial  is  placed  upon  the  same  foot- 
ing as  other  trials  ;  that  is,- either  paity  (the  plaintiff  or  the 
claimant)  may  demand  a  jury  trial,  or  the  trial  may  be  by 
the  justice.  Gen.  Stats.  §§  1958, 1959, 1960, 1961, 1962  and 
2011. 

Formerly  section  1958  stated  a  jury  of  six  as  the  minimum 
number,  but  as  amended  (Session  Laws  1889,  p.  221)  it 
states  three  as  a  minimum  number.  Conceding  that  this 
amendment  does  not  affect  section  1959,  we  are  of  opinion 
that  neither  section  is  so  far  mandatory  in  i-espect  to  the  num- 
ber of  jurors  as  to  vitiate  a  trial  in  a  civil  case  by  any  number 
that  the  parties  may  agree  upon,  or  accept  without  objecting 
to  the  number. 

The  answer  of  respondents  sets  forth  a  copy  of  his  docket 
entries  showing  that,  at  the  time  appointed  for  the  trial  of  the 
right  of  property,  the  parties  (claimants  and  plaintiffs)  ap- 
peared with  their  attoineys  respectively ;  and  thei'eupon  the 
claimants  demanded  a  jury  of  three.    Plaintiffs  made  no  ob- 
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jeotion  to  this  ctemaiid.  A  venire  was  accordiDgly  issued 
and  three  persons  were  Eummoned  as  jururs  and  sworn  wiUi- 
out  objection  to  try  the  case.  After  the  jury  was  sworn,  not 
before^  the  attorney  for  plaintiSs  "  objected  to  any  jury  in  the 
case."  The  objection  was  to  any  jury,  not  the  jury ;  no  ob- 
jection was  made  on  account  of  the  number  of  jui-ors,  either 
before  or  during  the  trial ;  nor  was  any  greater  number  de- 
manded by  either  party  at  any  time.  Under  such  circum- 
stances, both  parties  must  he  held  to  have  accepted  the  jury 
composed  of  three  persons.  PlaintiEFs,  having  had  due  no- 
tice and  opportunity,  should  have  objected  to  the  number  of 
jurors,  if  at  all,  before  the  claimants  were  put  to  the  expense 
oC  summoning,  impaneling  and  swearing  the  jury.  Not  hav- 
ing done  so,  tliey  must  be  held  to  have  voluntarily  acquiesced 
in  the  usual  jury  of  three,  as  provided  by  amended  section 
1958,  and  to  have  waived  their  right  to  insist  upon  a  jury  of 
six  under  section  1969.  In  civil  cases  where  prtvat«  inter- 
ests only  are  involved,  it  is  well  settled  that  a  party  may  waive 
his  statutory  rights.  Proffatt  on  Juiy  Trials,  §  110 ;  Thomp- 
son and  Men-iam  on  Juries,  §  8  ci  »eq. ;  Irwin  v.  Crook  and 
Beman,  17  Colo.  16. 

The  case  of  Moore  v.  The  State  ex  rel.,  72  Ind.  858,  cited 
by  counsel  Cor  respondent,  is  not  in  point ;  it  relates  to  a  crim- 
inal case  in  which  a  verdict  rendered  by  a  jury  of  six  persons 
was  held  to  be  a  nullity.  In  other  respects  the  decision  fully 
confirms  the  views  hereafter  expressed  in  this  opinion. 

2.  Was  the  trial  of  the  right  of  property  a  nullity,  and  was 
the  verdict  void  by  reason  of  the  value  of  the  attached  pi-op- 
ertiy? 

The  value  of  the  attached  property  was  stated  by  the  con- 
stable in  his  return  to  be  $477.67.  The  levy  may  have  been 
somewhat  excessive  ;  but  an  officer  must,  as  a  rule,  levy  upon 
property  of  somewhat  greater  value  than  the  amount  stated 
in  his  writ,  else  sufficient  money  may  not  be  realized  on  furced 
sale  to  satisfy  the  judgment  to  be  rendered  with  costs.  If  a 
justice's  writ  should  specify  1300  as  the  amount  of  a  plain- 
tiff's demand  and  the  officer  should  levy  upon  property  in 
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excess  of  tbat  sum,  it  is  not  coutended  that  the  levy  would 
be  invalid  because  of  sucb  excesa.  Why,  then,  may  not  a 
third  party  claim  such  attached  pi-operty,  and  have  his  claim 
thereto  tried  and  determined  aa  provided  by  the  statute?  Must 
be  necessarily  be  driven  to  an  action  by  replevin  ?  To  hold 
that  the  claimant  may  nut  avail  himself  of  the  special  statu- 
tory proceeding,  is  to  liold  tbat  the  justice  of  the  peace  has 
jurisdiction  over  property  in  excess  of  $300  for  the  purpose 
of  satisfying  the  claim  of  the  attaching  creditor,  but  notfor 
the  purpose  of  releasing  such  propeii.y  and  restoring  it  to  the 
rightful  owner  in  case  it  has  been  wi-ongfuUy  attached. 

Thornily  v.  Pierce,  10  Colo.  260,  is  cited  by  counsel  for 
respondent ;  that  was  an  action  of  replevin  brought  before  a 
justice  of  the  peace.  On  appenl  in  the  county  court  the  prop- 
erty was  found  to  be  of  the  value  of  936£  ;  the  plaintiff  did 
nut  remit  nor  offer  to  remit  the  excess  over  $300,  aud  judg- 
ment was  rendeivd  for  the  full  amount.  On  ei-rnr  this  court 
held  tbat  the  county  court  should  have  dismissed  the  suit, 
tlie  value  of  the  property  in  controversy  being  in  excess  of 
the  juriudiotion  of  the  court  where  the  action  was  or^inally 
brought. 

There  is  a  distinction  between  a  suit  in  replevin  and  a  trial 
of  the  right  of  property  upon  a  claim  made  by  a  third  party 
in  an  attachment  case.  A  i-eplevin  suit  is  an  original  pi-o- 
ceeding ;  the  plaintiff  sues  out  the  writ  and  causes  the  pi'op- 
erty  to  be  taken  in  cu»todia  legit ;  he  invokes  the  jurisdicUon 
of  tbe  court  in  a  matter  wbeiitiu  the  title  to  the  property  and 
tlie  value  thereof  are  of  the  very  gist  of  the  controversy.  In 
such  an  action  the  law  limiting  the  jurisdiction  of  justices 
of  the  peace  to  S'SOO  is  particularly  applicable.  But  the  fil- 
ing of  an  afBdavit  claiming  attached  property  by  a  third 
party  is  not  an  oi-iginal  proceeding ;  the  property  is  already 
within  the  jurisdiction  of  the  court  In  a  suit  of  which  the 
justice  presumably  has  jurisdiction ;  the  property  is  liaUe, 
as  we  have  seen,  to  exceed  the  value  of  $300  ;  but  the  claim- 
ant does  not  sue  for  the  value  of  the  property ;  he  contests 
the  validity  of  tbe  levy  by  claiming  the  property  or  a  part 
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thereof  as  his  own  and  asks  to  have  such  claim  determined. 
If  the  claimant  sncoeeds,  he  geta  the  property  released  from 
the  levy  and  recovers  judgment  for  the  damages  occasioned 
by  the  levy.  The  proceeding  is  incidental  and  coUftteml  to 
the  main  suit ;  it  is  an  uuuillaiy  proceeding  provided  by  stat- 
ute to  which  the  claimant  may  resort  in  lieu  of  a  direct  ac- 
tion. The  statutory  proceeding  before  the  justice  of  the 
peace  may  result  in  the  release  of  attached  property  of  great- 
er value  than  $800,  though  it  is  probable  that  damages  could 
not  be  legally  recovered  in  excess  of  that  sum  ;  in  this  case 
the  damages  were  assessed  at  $300  only.  This  court  has  no- 
ticed proceedings  of  this  kind,  and  has  pointed  out  their  ad- 
vantages over  ordinary  civil  actions,  but  has  not  decided  the 
precise  question  now  presented.  The  supreme  court  of  Mis- 
souri has,  however,  held  that  the  claimant  may  by  this  pro- 
ceeding recover  attached  property  in  a  justice's  court,  even 
if  the  value  be  in  excess  of  the  jurisdiction  of  such  court  in 
a  direct  proceeding.  Mills  v,  Thompson,  61  Mo.  415  ;  Kin- 
near  V.  I'laTiders,  17  Colo.  18 ;  Schltiter  v.  Jacobs,  10  Colo. 
451 ;  Brasher  t>.  Boltz,  12  Colo.  203  ;  Con^oHh  v.  Maguire, 
12  Colo.  483. 

We  feel  constrained  to  hold  that  where  the  property  of  a 
third  person  is  attached  under  a  writ  issued  by  a  justice  of 
the  peace,  the  owner  may  intervene  in  pursuance  of  the  stat- 
ute and  have  his  pi-operty  released,  even  though  its  value  ex- 
ceeds $300,  and  that  a  vei'dict  and  judgment  in  his  favor  in 
Buch  proceeding  will  be  valid,  provided  the  damages  do  not 
exceed  the  justice's  jurisdiction. 

8.  It  is  scarcely  necessai-}'  to  say  that  a  justice  of  the  peace 
under  the  laws  of  this  state  has  no  authority  to  entertain  oi 
grant  a  motion  in  arrest  of  judgment.  Motions  of  that  kind 
are  for  courts  of  record  having  common  law  as  well  as  stat- 
utoiy  jurisdiction ;  the  judges  of  superior  courts  of  recoi-d 
are  presumed  to  be  learned  in  the  law,  and,  hunce,  capable 
of  entertaining  and  disposing  of  such  matters  in  furtherance 
of  justice.  The  jurisdiction  of  a  justice  of  the  [)eHce  is  purely 
statutory'.  In  respect  to  jury  tiials  the  statute  provides :  "  The 
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jury,  when  impaneled,  shall  be  sworn  by  the  justice  to  try 
the  cause  accordiag  to  the  evidence,  and  the  jnatice  shall 
enter  judgment  upon  their  verdict  according  to  the  finding 
thereof."  See  Session  Laws  1889,  p.  221,  amending  Gen. 
Stats.  §  1958.  This  provision  has  existed  without  change 
in  this  juiisdiction  for  more  than  a  quarter  of  a  century. 
See  Rev.  State.  1868,  p.  402. 

When  a  cause  has  been  tried  and  the  verdict  returned  by 
a  jury  in  a  juatiee's  court,  the  verdict  being  within  the  juris- 
diction of  such  court,  the  justice  has  no  discretion  in  the 
premises  ;  it  is  his  duty  to  enter  judgment  upon  the  verdict ; 
he  is  to  enter  the  judgment,  not  render  it ;  his  duty  in  that 
behalf  is  ministerial,  not  judicial.  The  judgment  being  en- 
tered according  to  the  verdict,  the  aggrieved  party  may  ap- 
peal i  but  the  justice  has  no  authority  to  render  any  judgment 
contrary  to  the  verdict;  and,  if  he  does  so,  such  judgment 
may  be  regarded  as  a  nullity.  Any  other  doctrine  would 
involve  proceedings  in  justices'  courts  in  trouUesome,  expen- 
sive and  vexatious  delays,  and  would  greatly  hinder  and 
embariBSS  the  administration  of  justice.  Freeman  on  Judg- 
ments, §  53a ;  High  on  Ex.  Hemedies,  §§  235-242. 

The  verdict  in  this  case  being  in  favor  of  the  claimants, 
they  were  entitled  to  have  judgment  entered  to  the  effect 
that  the  property  he  released  from  the  attachment,  and  that 
they  recover  of  plaintiffs  the  danu^^s  assessed,  together  with 
coiits.  In  Schluter  v.  Jacobs,  tupra,  it  is  held  that  where  the 
claimant  succeeds  in  establishing  his  claim  to  the  attached 
property,  the  attaching  creditor  must  be  held  liable  for  the 
damages  occasioned  by  the  levy  on  the  ground  that,  by  con- 
testing the  right  of  property  asserted  by  the  claimant,  the 
attaching  creditor  ratifies  the  act  of  the  officer  in  levying 
upon  the  property. 

4.  Did  petitioners  have  a  plain,  speedy  and  adequate  rem- 
edy by  the  ordinary  course  of  law  for  the  action  of  the  jnstioe 
in  refusing  to  enter  judgment  upon  their  verdict? 

It  is  urged  that  their  remedy  was  by  appeal ;  but  this  view 
is  not  sustained  by  sound  reason  nor  by  the  weight  of  au- 
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thority.  As  we  have  seen,  the  justice  in  asuuming  to  arrest 
judgment  upon  the  vei-dict  and  in  diamiBsing  the  ctise  against 
claimants  acted  wholly  without  authority.  Even  if  the 
claimants  could  have  appealed  fi-om  the  entry  of  such  ordei's, 
such  a  remedy  would  not  have  been  adequate.  They  had  ' 
tried  and  won  their  cause,  and  were  entitled  to  the  fruits  of 
their  victory.  Why  should  they  be  required  unnecessarily 
to  assume  the  expense,  trouble,  and  hazard  of  another  trial  ? 
Judgment  should  have  been  entered  upon  the  verdict ;  and 
then  the  burden  of  an  appeal,  if  any  had  been  taken,  would 
have  fallen  upon  the  plaintifi^.  The  taking  of  an  appeal  is 
a  matter  of  some  inconvenience  and  hardship;  it  involves 
the  giving  of  a  bond  with  surety  and  the  advancement  of 
costs,  as  well  as  the  hazai'd  of  another  trial.  A  remedy, 
therefore,  which  required  the  claimants,  rather  than  the 
plfuntiEEs,  to  take  an  appeal,  was  not  adequate.  Besides,  if 
judgment  had  been  entered  for  the  claimants,  it  is  not  cer- 
tain that  any  appeal  would  have  been  taken.  Furthermore, 
wfaeD  a  writ  of  mandamus  is  asked  for  gainst  an  ofGuer  to 
compel  liim  to  perform  a  duty  resulting  from  his  office,  which 
duty  he  has  wrongfully  neglected  and  refused  to  perform,  to 
the  manifest  injury  of  another,  it  does  not  come  with  very 
good  grace  for  him  to  plead  that  the  injured  party  has  an- 
other remedy,  and  certainly  not  unless  such  other  remedy 
is  fully  adequate.  The  authorities  are  clear  to  the  effect  that 
a  justice  of  the  peace  may  be  compelled  by  mandamus  to 
enter  judgment  when  the  proceedings  in  a  case  have  reached 
such  stage  that  there  is  nothing  to  be  done  but  the  clerical 
work  of  entering  the  judgment ;  and  this  remedy  has  also 
been  applied  to  courts  of  record  under  certain  circumstances. 
The  following  are  some  of  the  many  authorities  cited  by 
counsel  and  considered  by  the  court  as  bearing  upon  the  va- 
rious questions  involved  in  this  controversy  in  addition  to 
those  heretofore  cited :  Forman  v.  Murphy,  3  N.  J.  577 ; 
Fetter  v.  Mtdliner,  2  Johns.  181 ;  Matthews  v.  Houghton,  11 
Me.  877  ;  Smith  v.  Moore,  38  Conn.  105  ;  Lloyd  v.  Brinck,  85 
Tex.  1 ;  Life  and  Fire  Ins.  Co.  v.  Wilson's  Heirs,  8  Pet.  (U. 
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S.)  292  ;   OveraU  v.  Pero,  1  Mich.  815 ;  Lynch  v.  KeUy,  41 
CkU.  282. 

We  recogoize  the  dootxine  that  the  wiitof  mandamut  can- 
not properly  be  employed  to  control  ofiioial  dUoretion,  nor 
permitted  to  luarp  the  office  of  a  writ  of  eiror ;  this  court 
has  repeatedly  expressed  such  vien'B.  See  Union  Colony  v. 
Elliott,  5  Colo.  871 ;  also.  People  ex  rel  v.  District  Court,  14 
Colo.  896  i  but  see  People  ex  reU  v.  Graham,  Dittriet  Judge, 
16  Colo.  347;  alao.  Greenwood  Cemetery  Co.  v.  ItouU,  Gov- 
ermr,  17  Colo.  156 ;  People  ex  rel.  v.  Dintriet  Judge,  ete.,  18 
Colo.  500. 

Our  couclusion  is,  that  petitioners  wei'e  aiid  are  entitled 
to  relief  by  mandamua  to  the  extent  expretised  In  this  opinion. 
The  judgment  of  the  district  court  is  accordingly  reversed 
and  the  cause  i-emanded  with  directions  as  follows:  If  re- 
Hpondent's  term  of  office  as  justice  of  the  peace  has  expired, 
tlie  court  will  allow  hie  successor  having  custody  of  the 
(locket  containing  the  proceedings  and  verdict  mentioned 
herein  to  be  made  a  co-i-espoudent,  to  be  served  with  an  al- 
ternative writ  of  mandamut,  and  also  with  a  peremptory  writ, 
if  necessaiy  to  give  petitionei^  the  relief  to  which  they  ara 
entitled,  as  expressed  in  this  opinion ;  costs  accrued  and 
costs  of  the  alternative  writ  to  be  adjudged  against  the  origi< 
nal  respondent. 

Reverted. 


The  Mortgage  Trust  Company  of  Penkstlvania, 
Plaintiff  in  Ehhor,  v.  Elliott,  Adm'r,  etc..  De- 
fendant IN  Error. 

1.  Appeals  frou  Coumtt  to  Dibtbict  Coubtb. 

Th«re  are  under,  the  statute  two  metliods  provided  for  taking  appeals 
from  judgmeoU  of  the  count;  oourU  to  the  diatriot  courts,  one  be- 
ing applicable  to  appeals  in  ordinary  ciril  ocdous,  the  other  to  o^ 
peals  from  judf^enta  and  ordera  In  probate  proceedings. 

2.  Time  for  Filing  Appbal  Bond  may  be  Extekded. 

A  oountf  court  sitting  for  the  transaction  of  probate  business  has  pow«r 
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to  estend  the  time  for  filing  a  boad  on  appeal  to  the  dtstriot  oonrt 

from  a  Judgment  or  order  entered  In  Buch  matter*. 
3.  Statutobt  CoireTBUirrioii — Appeai.b  in  Probatb  PaocEiiDiiras. 
Tho  requirements  of  tbe  act  of  ld65,  aa  to  notice,  etc.,  of  appeal  from 

tfae  county  to  tiie  diatiict  court,  were  not  applicable  to  appeala  from 

orders  and  Judgments  In  probate  proceedings. 

Error  to  the  DUtrict  Court  of  Cottilla  County. 

On  and  ]>rior  to  the  10th  day  of  May,  1889,  the  estate  of 
William  B.  Clancy,  deceased,  was  in  proceas  of  admin  iutra- 
tion  in  the  county  court  of  Costilla  county,  and  on  that  date 
plaintiff  in  en-oi-.  The  Mortgage  Trust  Company  of  Penn- 
uylvaniat  iiled  a  claim  in  due  form  against  the  estate.  A  heai'- 
ing  upon  this  claim  resulted  in  its  disallowance  hy  the  conit. 

From  such  disallowance  the  plaintiff  in  error  gave  notice 
of  appeal  to  the  district  court.  Thereupon  the  county  court 
made  aud  entered  an  order  fixing  the  amount  of  the  bond 
npOQ  appeal  at  $500,  and  designating  twenty  days  as  the 
time  within  which  the  bond  might  be  tiled.  Within  the 
twenty  days  tJie  appeal  bond  was  filed,  duly  approved,  and 
the  transcript  of  the  proceedings  filed  in  the  district  court. 
After  the  case  i-eaohed  the  district  court,  appellee,  the  pres- 
ent defendant  in  error,  filed  a  motion  to  dit>mis8  the  appeal, 
because, 

Firtt :  The  appeal  was  not  taken  on  the  day  the  judgment 
was  rendered,  and  appellee  had  not  withiu  five  days,  nor  at 
all,  served  defendant  with  notice  in  writing  stating  that  an 
appeal  had  been  taken. 

Second :  That  appellee  had  not  complied  with  section  4  of 
the  act  relating  to  appeals  from  county  to  district  courts,  ap- 
proved April  14, 1885. 

Third :  The  appeal  was  not  taken  in  apt  time  nor  in  ac- 
cordance with  the  requirements  of  law. 

This  motion  was  sustained  and  the  appeal  dismissed  hs 
not  having  been  takmi  in  accordance  with  the  requii'ements 
of  the  statute,  to  which  judgment  of  dismissal  the  plaintiff 
duly  excepted,  and  brings  the  case  into  this  couit  npou  error. 
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Mr.  R.  H.  GiLMORE,  for  plaintiff  in  error. 
Mr.  Charles  M.  Coblbtt,  for  defendant  in  error. 

Per  Citbiah.  The  questions  presented  upon  this  case  are 
identical  witb  those  determined  by  this  court  in  the  case  of 
Ltitk  V.  Kertkow  et  al.,  17  Colo.  481.  It  was  there  held  that 
under  the  statute  two  methods  were  provided  for  taking  ap- 
peals from  judgments  of  the  county  courts  to  the  district 
courts,  one  method  being  applicable  to  appeals  in  ordinary 
civil  actions,  the  other  prescribing  the  manner  of  perfecting 
appeals  from  judgments  and  orders  entered  in  probate  pro- 
ceedings. 

The  appeal  from  the  county  to  the  district  court  in  this 
case  was  from  a  judgment  entered  in  a  probate  proceeding, 
and  the  court  had  power  to  extend  the  time  within  which 
the  appeal  bond  could  be  filed.  Iti  the  Luak-Kenhoa  ctue 
it  was  also  held  that  the  i-equirements  of  the  law  of  1885,  aa 
to  notice,  etc.,  were  not  applicable  in  cases  of  appeals  from 
orders  and  judgments  of  the  county  courts  in  probate  pro- 
ceedings. The  distinction  between  the  county  courts  sitUng 
for  ordinary  business  and  such  courts  when  sitting  for  pro- 
bate purposes  has  been  pointed  out  in  a  number  of  cases. 
LuBk  V.  Kershow,  mpra;   Wyman  v.  Felker,  18  Colo.  882, 

The  appeal  in  this  case  appeai-s  to  have  lieen  properly 
taken  within  the  time  fixed  by  the  court,  and  in  accordance 
with  the  statute  providing  for  appeals  from  oMei^  and  judg- 
ments entered  by  the  county  court  when  sitting  for  probate 
business,  and  the  judgment  of  dismissal  rendered  by  the  dis- 
trict court  was  therefore  erroneous.  This  judgment  is  ac- 
eoi-dingly  reversed. 

Reverted. 
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SwEM  ET  AL.,  Plaintiffs  in  Error,  t.  Newell,  De- 
fendant IN  Eksob. 

1.  Practice— FoBM  of  Summons. 

S«otIoa  34  of  the  Civl)  Code  of  1887  did  not  require  that  a  summona 
should  coutalu  a  statement  of  the  nature  of  the  action,  if  a  copj  of 
the  complBint  was  served  therewith;  and  when  the  return  of  the 
sheriff  showed  that  a  copf  of  the  complaint  had  I)een  senred  with 
the  summons,  the  court  acquired  jurisdiction  to  enter  the  default 
of  the  defendant  on  Iiis  failure  to  appear. 

2.  Patmsnt. 

The  payment  of  a  joint  promissory  note  by  one  of  its  malcers  operates 
aa  a  full  BaUsfactioa  Qtoreof,  and  it  cannot  be  thereafter  enforced 
against  the  other  joint  makers  at  the  suit  of  the  one  who  p^d  it^ 
although  it  ma;  have  heen  assigned  to  him. 

3.  Action  bt  Subbtt. 

A  surety  who  has  paid  an  obligation  has  a  right  of  actJon  Bgainst  his 
principal  for  the  amount  paid,  and  also  ag^nst  his  cosureties  for 
coDtrlbntion. 

Error  to  tJie  County  Court  of  Arapahoe  County. 

Metta  S.  Newell,  the  plaintiff  below,  as  the  8ole  heir  of 
Henry  Sparnick,  deceaeed,  instituted  this  action  in  the  county 
court  of  Arapahoe  county  to  recover  from  James  M.  Swem 
and  J.  T.  Younker,  the  defendnnta  below,  upon  a  certain  prom- 
issory note.     Her  complaint  is  in  Bubstanoe  as  follows : 

That  on  the  28th  day  of  April,  1883,  the  defendants,  to- 
gether with  Henry  Sparnick,' now  deceased,  by  their  piora- 
issory  note  promised  to  pay  to  the  order  of  Robert  A.  Young 
tSOO,  sixty  days  after  date. 

Tliat  the  said  Robert  Young  sold  and  delivered  said  note 
to  Henry  Sparnick  on  the  second  day  of  August,  1888,  for  a 
valuable  consideration  ;  that  a  true  and  exact  copy  of  this 
note  is  as  follows : 

"  «300.  -Denver,  April  28,  1888. 

"  Sixty  days  after  date  we  promise  to  pay  to  the  order  of 
Robert  A.  Young  three  hundred  dollars,  at  the  Coloind  > 
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Kational  Bank,  value  received,  with  interest  at  one  per  cent 
pe^  month. 

(Signed)  "  J.  M.  Swbm, 

"  Henby  Spabnick, 
"  j.  t.  youmkeb. 
"  No.  Due  June  28-30." 

Upon  the  back  of  the  note  were  the  following  indorsements : 
"  Denveb,  Colorado,  Aug.  2, 1883. 

"  For  and  in  consideration  of  the  sum  of  $309.60,  being 
principal  of  this  note,  and  interest  to  date,  I  lierehy  assign 
the  same  to  (Signed)  Henrt  Spar^ice. 

"  R.  A.  YODNG. 

"August  2d,  paid  on  within  note,  by  J.  M.  Swem,  $100." 

That  plaintiff  is  the  sole  heir  and  distributee  of  the  said 
Henry  Spai-nick,  deceased ;  that  the  amount  of  iiaid  note,  ti>- 
gether  with  the  rate  of  interest  therein  Bi>ecifled,  computed 
up  to  date,  is  $352.35. 

Wherefore,  plaintiff  demands  judgment  against  the  de- 
fendants and  each  of  them  for  the  full  sura  of  $352.35  and 
her  costs.     The  summons  issued  was  in  the  following  form : 

Title  of  case;  names  of  defendants. 

"  You  are  hei-eby  required  to  appear  in  an  action  brought 
against  you  by  the  above  named  plaintiff,  in  the  County 
Court  of  Arapahoe  County,  State  of  Cu1oi-ado,  and  answer 
the  complaint  therein  within  twenty  days  after  the  service 
hereof,  *  •  •  or  judgment  by  default  will  be  taken  against 
you,  according  to  the  prayer  of  the  complainant." 

"  Return  of  sheriEf  certifying  service  of  summons,  and  com- 
plainant at  Denver  on  defendants  Swem  and  Younker." 

Swem  failing  to  appear,  default  was  entei-ed  against  him. 
Defendant  Younker  appeared  and  tiled  a  general  demurrer 
on  the  ground  that  the  complaint  did  not  set  forth  a  good 
cause  of  action.  The  demurrei-  was  oveiTuled,  and  Younker, 
failing  to  answer,  judgment  was  rendered  upon  the  complaint 
against  the  defendants  jointly,  for  the  balance  of  the  principal 
of  said  note  together  with  interest,  amounting  to  the  sum  of 
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$326.56.     To  reverse  this  judgment  defendants  below  prose- 
cute this  writ  of  error. 

Mr.  S.  P.  Ross,  for  plaintiffs  in  error. 

Messrs.  Hobn  &  Cassidy,  for  defendant  in  error. 

Mb.  Justice  Goddakd  delivered  the  opinion  of  the  court. 

It  ia  urged  on  the  part  of  Swem  that  the  summons  served 
was  insufiBcient  to  confer  jurisdiction  upon  the  court  to  enter 
a  judgment  by  default  i^inst  him,  for  the  reason  that  it  con- 
tains no  statement  of  the  nature  of  the  action.  This  objec- 
tion is  without  merit.  By  the  express  provisions  of  section 
84,  Code  of  188T,  in  force  at  the  time  this  action  was  com- 
menced, a  summons  need  not  contain  such  statement  if  a  copy 
of  the  complaint  was  served  therewith;  and  by  section  35 
the  form  of  summons  thnt  may  be  used  in  ca^e  a  copy  of  the 
complaint  is  served,  is  prescribed.  The  summons  in  this  case 
is  in  exact  conformity  with  the  form  so  prescribed,  and  it  ap- 
pearing by  the  return  of  the  sheriff  thereon  that  a  copy  of 
the  complaint  was  served  therewith,  the  court  acquired  juris- 
diction to  enter  default  on  his  failure  tn  appear. 

The  error  assigned  upon  the  overruling  of  the  demurrer  of 
defendant  Younker  and  the  entering  of  judgment  on  the  com- 
plaint against  both  defendants  presents,  in  our  opinion,  an 
objection  fatal  to  the  judgment.  From  the  face  of  the  note 
sued  on,  and  the  allegations  of  the  complaint,  it  appears  that 
Henry  Spamlck  was  a  joint  maker,  and  the  payment  by  him 
to  Young,  the  payee,  on  the  second  of  August,  1883,  of  the 
amount  of  the  principal  and  interest  then  due,  operated  as  a 
full  satisfaction,  and  ended  the  life  and  existence  of  the  note. 
It  WHS  thenceforth  functus  officio,  and  could  not  be  enforced 
against  the  other  joint  makers.  Fitch  v.  Hammer,  IT  Colo. 
691 ;  Edgerly  v.  imerson,  23  N.  H.  555 ;  Sprague.  v.  Ains- 
worth,  40  Vt.  47 ;  Lenoir  v.  Rittenhouae,  61  Miss.  400 ;  Adamg 
V.  Ihakey  11  Cmh.  604 ;  3  Randolph  on  Com.  Paper,  §  1426. 
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"Payment  by  one  of  aeveml  joint  debtors,  although  it  be 
made  by  him  io  the  foim  of  a  purcbaae,  and  be  accompanied 
by  an  assignment  of  the  debt,  is  still  a  dbcharge  of  the  debt." 
Nev  Bec^ford  Inst,  for  Savings  v.  Hathaway,  181  Mass.  69. 

It  is  contended  in  argument  that  Sparnick  was  an  accom- 
modation maker,  and  that  the  assignment  of  the  note  to  him 
by  Young  evidences  that  fact.  We  are  unable  to  see  where- 
in such  inference  ia  deducible  from  the  assignment,  or  that 
it  constitutes  any  evidence  of  such  fact,  especially  as  against 
Swem  and  Younker.  If  such  an  inference  could  be  indulged 
in  it  would  not  enable  the  plaintiff  below  to  maintain  .an 
action  on  the  note.     Aa  was  said  In  Fitch  v.  Hammer,  tupra : 

"  Aa  indorsemeat  or  assignment  of  the  note  cannot  serve 
to  keep  the  note  itself  alive  so  as  to  be  made  the  basis  of  a 
suit.  Where  the  payment  is  made  by  a  surety  he  is  in  equity 
subrogated  to  the  right  of  the  creditor  as  ^ainat  the  mak^r 
of  t)ie  note,  so  far  as  the  eecunties  given  by  the  maker  are 
concerned.  Thia  is  an  equitable  exception  to  the  rule,  that 
payment  by  one  joint  debtor  discharges  the  debt  as  to  all. 
Under  it,  the  obligation  ia  still  held  in  force  for  the  puipose 
only  of  permitting  the  surety  to  avail  himself  of  such  secu- 
rities as  have  been  given  by  the  principal  debtor." 

The  right  of  plaintiff  to  sue  the  defendants  as  joint  makeni 
of  the  note  for  a  cuntribution  is  undisputed;  and  if  they  are 
both  principals  and  Sparnick  merely  a  sui'ety,  she  is  entitled 
to  recover  the  full  amount  of  the  money  paid  by  him,  from 
.  them  both,  either  jointly  or  sevei'ally.  On  the  other  hand, 
if  Swem  only  was  the  principal  and  Yonker  a  co-surety  with 
Sparnick,  her  right  of  recover}-  would  be  different  as  gainst 
each,  and  in  a  proper  action  she  would  be  entitled  to  recover 
from  Yonker  but  one  half  of  the  amount  paid  by  Sparnick. 
But  no  facte  are  alleged  upon  which  a  recovery  in  either  of 
these  respects  can  be  had  under  this  complaint.  The  judg- 
ment must  therefore  be  reversed,  and  cause  remanded. 

Reverted. 

Mr.  Justice  Elliott  did  not  sit  at  the  hearing  of  this 
cause,  nor  participate  in  the  decision. 
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Scott  et  ai,.,  Plaintifps  in  Ebroe,  v.  Lloyd  et.  al.. 
Defendants  in  Eeeor. 

1.  Prihcipai.  and  AoEzrr. 

The  m1«  teqairing  good  faith  and  tail  dealing  on  the  part  ol  an  »g6Dt 
tovard  hUprfnoIpml,  andiiotpennlttlDghimb)aMnnieadoubl«  on- 
pacity  whereby  his  Interest  may  oonfltct  with  thoge  of  bts  principal, 
1b  notviolat«dby  the  agent's  agreement  to  lorego  apart  of  his  com- 
mlwlons  In  order  to  conanmmate  a  trade. 

2.  Same. 

There  Is  nothing  reprehensible  In  the  agreement  of  a  real  estate  agent 
to  divide  his  pommisHions  with  a  pnrohaser.  It  Is  to  be  regarded 
nther  as  a  personal  sacrifice  on  his  part  to  further  the  interests  of 
hia  principal. 

8.  Bboksbb'  Cohmissionb. 

Where  the  principal  has  placed  property  Id  the  hands  of  different  agents 
for  sale  at  the  same  price,  he  may  pay  the  commlBsiona  to  the  one 
who  produces  the  purchaser.  By  paying  the  coraroiBslons  to  the 
one  who  brought  the  purchaser,  he  is  relieved  from  liability  to  the 
Other. 

Error  to  the  County  Court  of  Pueblo  County. 

This  action  was  commenced  before  a  justice  of  the  peace 
in  Pueblo  county,  to  recover  the  sum  of  $150  commission  for 
the  sale  of  certain  reiil  estate  in  the  city  of  Pueblo.  It  was 
appealed  to  the  county  court  and  tried  to  the  court  without 
formal  pleadings,  and  judgment  rendered  for  defendants. 

From  the  evidence  it  appears  that  the  plaintiffs  were  real 
estate  agents  in  the  city  of  Pueblo  ;  that  the  defendants  were 
the  owners  of  lots  4  and  5  in  block  11  in  the  County  Addition 
to  that  city,  and  that  they  placed  said  property  in  the  handa 
of  plaintiffs  for  sale  at  the  fixed  snra  of  $S,000,  one-tbird 
cash  and  the  balance  to  suit  purchaser,  with  the  express 
agreement  to  pay  five  per  cent  commission  upon  sale  of  the 
property.  The  defendants  also  placed  the  property  in  the 
hands  of  Chew  &  Crow,  another  real  estate  firm  of  that  city, 
[or  sale  at  the  same  price.  The  plaintiffs  finally  negotiated 
a  sale  to  Mi-a.  Mary  McGowen,  through  her  husbiind,  for  the 
Vol.  XIX— 26 
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sum  of  $1,400  cash,  porcbaaer  asanming  the  payment  of  an 
incumbrance  of  $1,600  on  the  lots.  This  change  of  terms 
was  acceptaUe  to  defendants,  and  sale  was  cousummat«d  by 
the  execution  of  a  deed  by  the  defendants  to  the  purchaser 
upon  the  receipt  by  them,  through  the  hands  of  plaintiffs,  of 
the  cash  payment  of  $1,400.  The  firm  of  Chew  &;  Crow,  at 
the  time  of  these  negotiations,  was  also  attempting  to  sell 
the  property,  and  had  first  shown  the  lots  in  question  to  the 
husband  of  the  purchaser,  and  with  the  consent  of  the  de- 
fendants had  offered  the  lots  to  him  at  the  reduced  price  of 
$2,950,  with  the  undeistanding  tliat  they  would  I'einit  the 
difference  between  that  sum  and  the  original  price  from  their 
commission.  The  plaintiffs,  on  being  informed  by  McGowen 
of  this  offer,  agreed  to  give  him  one  half  of  their  commission 
to  induce  him  to  purchase  the  lots  through  them. 

Mr.  B.  D.  V.  Rbevb!  and  Mr.  A.  F.  Gunneh.,  for  plain- 
tiffs iu  error. 

Mr.  J.  H.  MiTOHELL  and  Mr.  J.  W.  Sleepeb,  for  defend- 
ants in  error. 

Mb.  Justice  Goddard  delivered  the  opinion  of  the  court. 

The  principal  defense  relied  on  in  the  coui't  below,  and  the 
one  most  strenuously  ui^ed  in  argument  before  ua,  is  the  al- 
leged misconduct  on  the  part  of  plaintiffs  in  agreeing  to  di- 
vide their  commission  with  the  purchaser ;  and  the  admission 
of  the  evidence  of  this  fact  and  the  effect  given  to  it  by  the 
court  constitutes  the  principal  error  assigned  by  plaintiffs  in 
error  for  a  reversal  of  the  judgment. 

It  is  manifest,  from  the  examination  of  the  evidence  dis- 
closed in  the  record,  that  this  fact  was  regarded  by  the  court 
below  as  sufiBcient  to  defeat  the  plaintiffs'  recovery,  since, 
aside  from  this,  the  right  of  plaintiffs  to  recover  is  clearly 
shown.  It  is  ingeniously  argued  that  the  agreement  on  the 
part  of  plfuntiffs  to  pay  the  purchaser  one-half  of  the  com- 
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mission  reduced  the  purchase  price  of  the  property,  and  that 
the  sale,  though  appai-ently,  was  not  in  fact,  consummated  in 
accordance  with  the  terms  prescnbed  by  defendants ;  and  that 
in  80  depreciating  the  price  and  procuring  the  execution  of 
the  deed  by  defendants  without  informing  them  of  the  fact, 
plaintiffs  perpetrated  such  a  fmud  on  the  defendants  as  pre- 
cludes them  from  I'ecoverii^  the  commission. 

We  think  this  position  is  untenable.  The  defendants  re- 
ceived $8,000,  the  sum  fixed  hy  them  as  the  purchase  price, 
and  that  amount  is  recited  in  the  deed  as  the  considemtion 
paid  for  the  property.  It  is  difficult  to  see  how  any  disposi- 
tion that  the  plaintiffs  might  make  of  their  commission, 
whether  they  paid  one-half  or  the  whole  of  it  to  the  purchfisei', 
could  in  any  manner  depreciate  the  consideration  so  paid. 

While  the  law  is  strict  in  requiring  good  faith  and  fair 
dealing  on  the  part  of  an  agent  towards  his  principal,  and 
will  not  permit  him  to  assume  a  double  capacity  whereby 
his  personal  interests  may  in  any  manner  conflict  with  the 
interests  of  his  principal,  we  are  unable  to  see  wherein  the 
conduct  of  plaintiffs  infringes  this  rule  in  the  remotest  de- 
gree. Why  may  not  an  agent,  in  competition  with  other 
agents,  make  any  pei'sonal  sacrifice  he  may  choose  to  make 
in  order  to  achieve  success  ?  May  he  not  do  what  he  pleases 
with  the  commissions  that  he  is  to  receive  from  his  principal? 
And  if  be  deemed  It  necessary  to  successful  competition  to 
even  pay  a  bonus  to  procure  a  purchaser,  may  he  not  do  so, 
if  in  so  doing  he  conti-aveues  no  duty  he  owes  to  his  princi- 
pal? la  not  BUtsh  an  act  an  evidence  of  good  faith  and  zeal 
in  behalf  of  his  principal,  rather  than  of  fraud  or  misconduct 
prejudicial  to  his  principal's  rights?  We  can  see  nothing 
reprehensible  in  plaintiffs  agreeing  to  divide  their  commission 
with  the  purchaser,  hut  regard  it  rather  as  a  personal  sacri- 
fice on  their  part  to  further  the  interests  of  the  defendants. 

It  further  appears  that  Chew  &  Crow  assei-ted  some  claim 
to  the  commission,  and  it  is  at  their  instigation  that  defend' 
ants  contest  the  right  of  plaintiffs  to  compensation.  While 
the  defendants  themselves  do-  not  predicate  their  refusal  to 
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pay  plaintiEb  on  account  of  any  supposed  liability  to  Chew 
&  Crow,  it  is  insisted  by  counsel  that  by  reason  of  plaintiffs' 
alleged  fmud  the  defendants  are  placed  in  a  position  where 
there  is  a  dispute,  and  may  be  subjected  to  a  double  liability. 

If  such  a  defense  was  asserted  and  relied  on  by  defendants, 
it  would  be  without  merit  upon  the  facts  of  the  case.  It  is 
beyond  question  that  plaintiff  produced  the  purchaser  to 
whom  they  sold  and  conveyed  toe  property,  and  they  were 
not  bound  to  inquire  what  part,  if  any,  other  agents  had  in 
the  transaction.  They  could  lemain  neutral  as  between  com- 
peting agents,  and  by  paying  the  commission  to  the  one  who 
brought  the  purchaser  to  them  be  relieved  from  liability  to 
any  other.  As  was  said  in  the  case  of  Vreeland  v.  VetterUin, 
83N.  J.  Law,  247: 

"  Where  the  property  is  openly  put  in  the  hands  of  more 
than  one  broker,  each  of  such  agents  is  aware  that  be  is  sub- 
ject to  the  arts  and  chances  of  competition.  If  he  finds  a 
person  who  is  likely  to  buy,  and  quits  him  without  having 
effected  a  sale,  he  is  aware  that  be  runs  the  risk  of  such  per- 
son falling  under  the  influence  of  his  competitor — and  in 
such  case  he  may  lose  his  labor.  This  is  a  part  of  the  inev- 
itable I'isk  of  the  business  he  has  undertaken.  *  *  *  Now  in 
this  competition,  the  vendor  of  the  property  is  to  remain 
neutral ;  he  is  intei'ested  only  in  the  result.  But  when  either 
of  the  agents  thus  employed  brings  a  purchaser  to  bim,  and 
a  bargain  is  struck  at  the  required  price,  on  what  ground 
can  he  refuse  to  complete  the  bargain  ?  Can  he  say  to  the 
successful  competitor,  this  puixihaser  was  ^t  approached 
by  your  rival,  and  you  should  have  refused  to  treat  with  him 
on  the  subject?  There  is  no  legal  principle  upon  which  such 
a  position  could  rest.  *  «  *  Aud  if,  therefoi-e,  it  should  be 
known  to  the  vendor  of  the  property  that  the  agent  who  in- 
troduces a  purchaser  to  him  has,  by  the  usual  arte  of  compe- 
tition, taken  such  purchaser  out  of  the  hands  of  his  rival,  I 
am  nob  aware  of  anything  in  the  law  which  would  justify 
such  vendor  in  a  refusal  to  complete  the  contract.  •  •  *  In 
the  absence  of  all  collusion  on  the  part  of  the  vendor,  the 
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agent,  tlirough  whose  iiisti-umentality  the  sale  is  carried  to 
completion,  ia  entitled  to  the  commitisioDa." 

It  is  therefoi'e  evideut,  upon  the  u  neon  trover  ted  iaet&  of 
this  case,  that  defendants  c&n  in  no  event  be  held  liable  to 
Chew  &  Crow  for  a  commission  for  the  sale  of  the  property 
in  question.  We  thinh  the  court  below  acted  upon  an  eno- 
iieoiu  view  of  the  law  in  admitting  the  evidence  complained 
of,  and  in  giving  it  the  effect  that  it  evidently  did,  and  for 
this  reason  tiie  judgment  must  be  reversed. 

Reverted. 


FoBTBH,  Appellant,  v.  Crambb  et  al..  Appellees. 

1.  BxoOBD  Notice— Chattel  Mobtoaoes. 

Jt  ia  provided  hj  ttatute  Uiat  any  chattel  mortgage  properly  certified 
shall  be  admltt«d  to  record  and  ahall  thereupon,  if  bona  fide,  be 
good  and  valid  from  the  time  It  la  eo  recorded. 

S.  Sauk. 

If  the  chattel  mortgage  fe  tncorrectl}'  recorded  and  the  record  omtta  or 
changee  Its  mateilal  provisions,  then  the  original  U  not  recorded 
and  the  record  Is  not  constructive  notice  of  that  instrument.  It  is, 
however,  eonHtrucUve  notice  of  the  mortgage  as  recorded  and  is 
equivalent  to  actual  notice  of  what  appesrs  upon  Its  face. 

3.  Sahx. 

When  from  the  face  of  the  record  there  appears  such  a  state  of  facte  as 
should  put  a  Teasonsble  man  upon  Inquiry  as  to  whether  there  was 
not  some  miEtake  In  a  recital,  and  when  the  prosecutJon  of  such  in- 
quiry would  have  disclosed  the  esfstence  of  a  bona  fide  indebted- 
ness and  that  tlie  mortgage,  notwithstanding  the  roisrecltal,  was  a 
valid  and  existing  security,  notice  may  l)e  imputed. 

Appeal/rom  the  District  Court  of  Arapahoe  County. 

This  is  an  action  brought  by  H.  E.  Fostet  (^inst  Fied 
Cramer,  sheriff  of  Arapahoe  county,  and  tlie  Solis  Cigar 
Company,  to  recover  possession  of  certain  personal  property. 
The  cnse  was  tried  to  the  court  and  judgment  rendered  for 
defendants.     Plaintiff  brings  the  case  here  on  appeal. 
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Mr.  A.  B.  Sbauak  and  Mi*.  O.  B.  Liddell,  for  appeUant. 
Messrs.  Beddin  &  O'Hanlon,  for  appellees. 
Mb.  Justice  Goddabd  delivered  the  opinioD  of  the  comt 

The  facts  disckised  by  the  record  which  are  pertinent  to 
tlie  questions  presented  for  our  considcratioB  are  in  brief  as 
follows : 

On  the,  ISth  day  of  March,  1886,  one  J.  D.  Scott  conveyed 
tu  plaintiff,  by  a  chattel  mortgage,  the  personal  property  in 
controvei'sy  to  secure  the  payment  of  a  certain  prorniasoiy 
note  of  even  date  therewith,  for  the  sum  of  $5,000,  payable 
on  or  before  March  14, 1887.  This  chattel  mortgage  was 
dated  Mai-ch  14, 1886,  hut,  as  a  matter  of  fact  was  executed, 
acknowledged  and  filed  for  record  ia  the  recorder's  office  on 
the  IStb.  This  note  and  mortage  were  given  in  lieu  of  a 
prior  mortgage  between  the  same  parties,  covering  the  same 
property  and  to  secure  the  payment  of  the  same  amount,  ex- 
ecuted ou  March  14, 1885.  which  by  its  terms  fell  due  on 
March  14, 1886,  and  would  expire  on  Sunday.  The  mort- 
gage in  question  was  prepared  late  Saturday  aftei'noon  in 
the  reooi-der's  o£Bce  and  copied  from  this  prior  mortgage, 
and  in  so  copying  it,  by  mistake  the  note  to  be  secured  was 
described  as  payable  on  the  14th  of  March,  1886,  instead  of 
the  14th  of  March,  1887.  This  mistake  also  appears  in  the 
recorded  mortgage,  and  it  is  therein  recited  that  the  sum  of 
money  thereby  secured  was  pajable  "on  or  before  the  14tli 
day  of  March,  A.  D.  1886,  witli  interest  on  the  same  accoi-d- 
ing  to  the  tenor  and  effect  of  a  certain  promissory  note  given 
by  the  said  paity  of  the  fiist  part  to  the  said  party  of  the 
second  part,  bearing  even  date  with  this  deed  ; "  etc. 

The  mortgaged  property  remained  in  the  possession  of 
Scott  until  the  lOtli  day  of  November,  1886,  when  the  defend- 
ant Cramer,  as  sheriff,  seized  and  took  the  same  into  his  pos- 
session by  virtue  of  a  writ  of  attachment  sued  out  of  the 
district  comt  of  Arapahoe  county,  in  an  action  gainst  Scott 
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brought  by  the  Solis  Cigar  Company,  a  corpoi'ation  duly  or- 
ganized and  doing  bosineas  under  tbe  laws  of  Colorado.  The 
plaintiff  below  claims  the  right  to  tbe  possession  of  the  prop- 
erty by  virtue  of  the  chattel  moitgage  in  question.  Upon 
the  trial  the  plaintiff  introduced  the  original  mortgage  in 
evidence,  which  at  that  time  had  been  corrected  in  the  par- 
ticular afoi'esaid  by  wilting  the  figure  " 7  "  over  the  figure  " 6." 

The  priocipal  question  of  fact  controverted  on  the  trial 
was  as  to  whether  such  correction  was  made  before  or  after 
the  same  had  been  recorded.  The  testimony  upon  this  point 
wan  conflicting,  and  the  court  having  found  against  plaintiff 
upon  this  issue  of  fact,  we  are  bound  by  such  finding;  and 
upon  this  review  we  must  assume  that  the  mortgage  was 
coiTCOtly  recorded.  We  think  this  conclusion  must  also  pre- 
vail by  force  of  our  chattel  mortgage  act  It  is  therein  pro- 
vided iha.t  any  chattel  mortgage  properly  certified  "  shall  be 
admitted  to  recoi-d  "  *  *  and  shall  thereupon,  if  bona  fide, 
be  good  and  valid  from  the  time  it  is  so  recorded,"  etc. 

The  recoi'ding  of  a  chattel  mortgage  being  necessaiy  to 
validate  it  as  to  parties  not  having  actual  notice  theieof,  it 
follows  that  if  the  chattel  mortgage  is  incorrectly  recorded, 
and  the  recoi-d  omits  or  changes  its  material  piovisions,  then 
such  origiual  is  clearly  not  I'OGnrded,  and  the  I'ccord  is  not 
constructive  notice  of  that  instrument. 

**  Any  material  omission  or  alteration  will  certainly  prevent 
flie  record  from  being  a  constructive  notice  of  the  original  in- 
ttruToent  although  it  may  appear,  on  the  registry  hooks,  U>  he 
an  instrument  perfect  and  operative  in  all  its  parts."  Pome- 
loy's  Eq,  Jurisp.,  vol.  2,  §  654. 

The  record  is,  however,  constructive  notice  of  the  mort^ 
gage  as  recorded,  and  is  equivalent  to  actual  notice  to  defend- 
ants of  what  appears  upon  its  face,  whether  in  fact  they  saw 
it  or  not 

Tbe  court  below  held  that  the  record  failed  to  give  suffi- 
cient notice  of  a  valid  and  existing  mortgage  upon  the  prop- 
eity  attached  at  the  time  the  same  was  seized  by  the  sheriff, 
and  was  insufficient  to  put  defendants  upon  inquiry.     The 
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correctness  of  this  decision  is  the  important  question  pre- 
sented for  our  ooDsi deration.  It  is  to  be  borne  in  mind  that 
tlie  validity  of  the  chattel  mortgage  in  controversy  is  not 
questioned  upon  the  ground  of  its  bona  fidei,  but  simply  up- 
on the  technical  ground  that  the  recital  in  the  recoi-d  made 
the  same  past  due  at  the  time  of  the  attachment. 

From  the  face  of  the  record  of  this  mortgf^e,  therefore, 
does  tliere  appeai'  such  a  state  of  foots  as  should  put  a  rea- 
sonable man  upon  inquiry  as  to  whether  there  was  not  some 
mistake  in  \x&  recital  ?  In  other  words,  watt  there  on  the  face 
of  this  record  sufficient  to  put  a  reasonable  person  upon  in- 
quiry as  to  whether  the  note  thereby  secured  became  due  on 
the  day  therein  recited,  or  to  raise  a  reasonable  inference  that 
there  was  a  mbtake  in  the  recital  in  relation  thereto? 

We  think  the  question  must  be  answered  in  the  affirma- 
tive. The  mortgi^e  was  dated  as  of  the  day  it  ezpii'ed ;  was 
acknowledged  and  filed  for  record  as  of  a  date  prior  to  its 
execution.  The  note,  which  was  not  attempted  to  be  set  out 
in  the  mortgage  in  hxa  verhcL,  but  merely  described  therein 
by  way  of  recital,  was  made  to  fall  due  on  the  day  of  its  date, 
and  oti  the  day  following  the  record  of  the  mortgage  ^ven 
to  secure  its  payment.  It  also  appears  from  the  record  that 
a  prior  mortgage  for  the  same  amount,  covering  the  same 
property  and  between  the  same  parties,  executed  a  year  pre- 
vious would  expire  on  the  same  day.  These  circumstances 
and  facts  we  think  constitute  a  transaction  so  at  variance 
with  the  ordinary  course  of  business  as  to  excite  a  doubt  of 
the  correctness  of  such  recital  in  the  mind  of  any  reasonable 
person. 

There  was  also  testimony  which  the  court  seems  to  have 
entirely  overlooked,  tending  to  show  actual  knowledge  on 
the  part  of  Solis,  the  president  of  defendant  company,  of  the 
existence  of  the  mortgage  itself.  He  admits  that  lie  knen^ 
of  the  mortgage,  but  claims  that  it  had  expired.  In  addi- 
tion, therefore,  to  the  notice  that  the  law  conclusively  pre- 
sumes fi'om  t)ie  record,  he  might  well  have  been  held  to  have 
had  such  actual  knowledge  of  the  existence  of  the  mortgage 
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itself  as  to  have  put  him  upon  inquiry.    As  was  s^d  Ib  the 
case  of  Bailey  v,  Cfalpin,  40  Mian.  319: 

"Where  the  attention  of  the  interested  party  ia  directed 
to  a  defective  deed  or  the  recorded  copy  thereof,  he  may  get 
actual  knowledge  of  the  facts  sufRoient  to  affect  bis  con- 
science, and  put  him  upon  inquiry,  so  as  to  charge  him  with 
notice,  which  would  not  otherwise  be  legally  attributable  to 
him  from  the  record  only." 

The  prosecution  of  an  inquiry  on  the  part  of  defendant 
company  would  have  disclosed  a  bona  fide  existing  indebted- 
ness, evidenced  by  the  note  itself,  which  by  its  terms  would 
not  become  due  until  March  14,  1887 ;  and  would  have  aH- 
cei-taiiied  that  the  mortgage,  notwithstanding  the  misreci- 
tal  therein,  was  a  valid  and  existing  secuiity  at  the  time  its 
attachment  was  levied.  We  think  ^e  court  erred  in  ite  view 
of  the  law  in  this  regard.  It  therefore  becomes  unnecessary 
to  consider  the  other  objections  urged  by  appellant,  as  the 
judgment  must  be  reversed  upon  this  ground. 

Meverged. 


In  be  Pbniteittiabt  Cohhissioitebs. 

1.  ExKouTiTB  QuxBTioira. 

Any  question  lubmitted  b;  the  governor  to  this  court  for  Its  oplnlou,  is 
entitled  to  respectful  oonsiderstioD;  but  the  court  must  determine 
for  itself  aa  to  the  importance  of  the  question,  the  solemnity  of  the 
occasion,  and  the  nature  of  the  answer  proper  to  be  returned  under 
the  particular  circumstanoeB  of  enoh  case. 

2.  Ex  Taxis  Opinioh. 

This  court  should  not  give  an  ex  parte  opinion  in  relation  to  a  contro- 
versy that  baa  already  arisen,  especial)}'  if  actual  litigatdoD  luvulv 
ing  private  rights  Is  likely  to  arise  from  such  controversy. 

Original  Proceeding. 

The  opinion  of  the  court  is  in  response  to  the  following 
communication  and  question  from  the  governor : 
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"  To  the  HoDorable,  the  Supreme  Court  of  the  State  of  Col- 
oi-ado. 

*'  iSira:  A  question  of  serious  import  has  an»eii  in  the  ex- 
ectttive  depaxtmeut  of  the  state,  npon  the  following  facts: 

"The  seventh  general  assembly,  Apiil  19,  1889,  passed  as 
act  to  establish  the  Colorado  State  Refonnatoty,  which  was 
afterwards  established  at  Bueua  Vista. 

"  The  question  of  serious  import  referred  to,  arises  wholly 
from  the  different  manner  in  which  the  act  to  establish  the 
state  reformatory  (Laws  1889,  commencing  page  418)  is  con- 
strued  by  the  state  executive  and  by  the  pei>itentiaTy  com- 
missioners, in  reference  to  the  paroling  of  priaoners  transferred 
from  the  state  penitentiary  to  the  state  i-eformatory. 

"  There  is  no  intention  on  the  part  of  the  executive  to 
question  the  light  of  the  board  of  commissioners,  to  make 
requisition  upon  the  warden  of  the  state  penitentiary,  to  trans- 
fer convicts  in  the  penitontiary  to  the  state  reformatory  for 
education  and  treatment,  and  that  while  confined  in  the  re- 
formatory such  transferred  cunvicts  should  be  subject  to  the 
rules  and  regulations  of  the  reformatory,  but  in  the  opinion 
of  the  executive,  prisoners  so  transferred  should  be  detained 
in  the  reformatory  during  '  the  term  of  their  sentence  at  the 
state  penitentiary,'  as  is  provided  in  §  24  of  the  Reforma- 
tory Act,  and  subject  also  to  the  penitentiary  rules  as  to  the 
commutation  of  time  of  imprisonment. 

*'  The  penitentiary  commissioners  maintain,  notwitbstand* 
tng  the  provision  in  §  24  referred  to,  that  convicts  thus  trans- 
ferred, become  so  subject  to  the  rules  and  regulations  of  the 
reformatory,  that  the  board  of  commissioners  may  exercise  the 
same  powers  as  to  the  absolute  release  of  such  transferred 
convicts  fmm  imprisonment  as  is  provided  in  §§  25  and 
26  of  the  Reformatory  Act.  This  view  of  the  board  of  com- 
missioners is  fully  sustained  by  an  opinion  of  Att'y  Gen. 
Maupiii,  a  copy  of  which  opinion  is  hereto  attached.  Sach 
a  construction  of  the  law  seems  to  the  executive  unwarranted 
by  the  terms  of  the  Reformatory  Act,  and  the  past  and  present 
policy  of  the  board  of  commissioners  in  paroling  convicts 
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transferred  from  the  penitentiary  to  be  an  uncoiiBtii 
iavasioD  of  the  prerogative  of  the  governor  of  the 
relation  to  reprieves,  commututioDS  and  pardons  of  ci 
after  conviction,  and  therefore 

*'  I  certify  that  the  question  submitted  is  imports 
anses  upon  a  solemn  occasion,  wherein  I,  as  the  exec 
the  State  of  Colorado,  in  defense  of  the  prerogativei 
appei-tain  to  my  office,  and  to  prevent  further  viola 
the  constitution  and  laws  in  this  respect  by  the  board  > 
tentiary  commis-sioners,  require  the :  opinion  of  the  s 
court.  I  respectfully  request  the  opinion  of  the  ho 
supreme  coui-t  in  answer  to  ^e  following  question : 

"Are  tile  board  of  penitentiary  commissi  oners  in  p 
convicts  transferred  from  the  penitentiary  to  the  state 
atory. obliged  to  comply  with  the  requirements  of  • 
the  Reformatory  Act,  and  detain  such  convicts  in  the 
atory  during  the  term  of  their  sentence  at  the  stat 
tentiary,  less  commutation  accoi-ding  to  penitentiary 
"  Very  respectfully  youi's, 

"  Davis  H.  Wait] 

"State  of  Colorado^ Attorney  General's  0 
"Denver,  Colo.,  June  S,  1891. 
"Hon.  William  A.  Smith,  Warden  Colorado  State  F 
tiary.  Canon  City,  Colorado, 

"  Dear  Sir :  I  beg  leave  to  acknowledge  receipt  c 
letter  of  May  Slst,  wherein  you  request  an  opinion  fi 
as  to  whether  or  not  the  commissionei-a  have  authority 
the  law  relating  to  tlie  state  reformntoiy,  to  parole  ai 
oners  who  are  now  inmateii  of  that  institution. 

"  Upon  the  careful  examination  of  the  act  ci-eating  tl 
reformatory,  I  find  that  section  24  of  the  act  authori 
commissioners  to  make  requisition  upon  the  warden 
stAte  penitentiary,  who  shall  thereupon  select  fi-om 
the  convicts  of  the  state  penitentiary  who  are  well  b 
and  most  promising  the  number  required  by  the  commis 
and  transfer  them  to  the  refoimatory  for  education  an< 
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meiit '  under  the  rules  and  regulations  thereof,'  Section  28  of 
the  same  act  piovidea  that '  said  commissioners  shall  also  have 
power  to  establish  rules  and  regulations  under  which  prisoners 
in  the  reformatory  may  be  allowed  to  go  upon  parol  outside 
the  reformatory  buildings  and  inclosure,  but  so  remaining 
while  on  parol  in  the  legal  custody  and  under  the  conti-ol 
of  the  biiaid  of  commissioners,  subject  at  any  time  to  be  taken 
back  within  the  inclosure  of  such  reformatory. 

"  There  is  nothing  in  this  language  last  quoted  above  which 
indicates  that  the  rules  and  regulations  relating  to  the  parol 
of  prisoners  shall  be  applicable  to  those  inmates  of  the  reform- 
atoiy  who  may  be  sentenced  thereto  by  the  courts. 

"  On  the  contrary  I  infer  from  this  language  that  these 
rules  and  regulations  should  apply  to  all  piisoners  in  the  re- 
formatory, regardless  of  the  question  as  to  whether  they  have 
been  sentenced  tliereto  directly  by  the  courts,  or  whether 
they  )iave  been  transferred  thereto  in  accordance  with  sec- 
tion 24  of  the  act. 

"I  am,  therefore,  of  the  opinion  that  the  commissioners 
have  full  power  and  authority  to  parole  any  prisoners  who 
Hi-e  now  inmates  of  the  reformatory,  under  such  rules  and 
regulations  as  may  be  established  by  the  commissioners. 
"Very  respectfully, 

"  Jos.  H.  Maupin,  Attorney  General." 

The  questions  presented  were  discussed  by  Mr.  Dattb  H. 
Waitb,  Mr.  Edgbnb  Engley  and  Mr.  H.  Riddell. 

Mr.  Jdstice  Elliott  delivered  the  opinion  of  the  court. 

1.  Under  sections  of  artiole6of  theCongtitutdonasamead- 
ed  the  governor  may  submit  to  this  court  for  its  opinion  any 
question  he  may  deem  proper,  and  when  submitted,  such 
question  is  entitled  to  respectful  consideration.  But  the 
court  must  of  necessity  determine  for  itself  the  importance 
of  such  question  as  well  as  the  solemnity  of  the  occasion  un- 
der which  such  opinion  is  sought  to  be  obtained.     The  nature 
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of  the  answer  proper  to  be  returned  under  the  pai-ticular  cir- 
cnmstancea  of  each  case  is  a  matter  for  judicial  determina* 
tion ;  thii)  has  been  held  in  several  cases.  Opinion  of  the 
Jmticea,  49  Mo.  216 ;  In  re  DUtrict  Attorney!,  12  Colo.  468. 

In  some  instances  we  have  given  opinions  in  response  to 
executive  inquiries  in  respect  to  the  management  of  public 
affairs  where  "no  objections  were  interposed ;  Jn  re  Capitol 
Committionem,  18  Colo.  220;  and  sometimes  in  cnsea  of 
great  emergency  where  objections  were  interposed;  in  re 
Speakerihip,  15  Colo.  524.  So,  also,  we  sometimes  answer 
legislative  questions  concerning  the  constitutionality  of  pend- 
ing bills,  with  the  view  to  prevent  the  enactment  of  unconsti- 
tutional legislation,  and  the  evils  that  might  result  therefrom. 
The  question  now  submitted,  however,  does  not  relat«  to  a 
pending  bill,  bnt  to  a  statute  already  enacted — a  statute  which 
has  been  acted  upon  for  several  yeara,  and  under  which  it 
appears  private  rights  or  claims  have  arisen,  which  rights  or 
claims  might  be  seriously  affected  by  an  ex  parte  opinion  of 
this  court.     In  re  Route  Regoluthn  No.  25, 15  Colo.  602. 

2.  The  question  now  propounded  does  not  seek  to  obtain 
an  opinion  of  the  couit  as  to  the  constitutionality  of  a  statute. 
Upon  oral  argument  the  governor  expressly  disclaimed  any 
intention  to  question  the  constitutionality  of  the  act  relating 
to  the  state  reformatory ;  but  be  does  question  the  constitu- 
tionality of  the  construction  placed  upon  a  single  section  of 
that  act  by  Attorney  General  Maupin  and  acts  thereunder  by 
the  board  of  penitentiary  commissioner.  An  ex  parte  judi- 
cial opinion  upon  such  a  subject  can  scarcely  be  said  to  be 
contemplated  by  the  constitution.  The  jurisdiction  conferred 
by  the  constitution  upon  this  court  to  answer  executive  and 
legislative  questions,  is  extraordinary;  the  construction  of 
statutes  is  within  the  ordinary  jurisdiction  of  the  courts. 
One  of  the  most  common  subjects  of  judicial  consideration  is 
the  construction  of  legislative  acts  as  they  arise  in  due  course 
of  litigation.  If  we  were  to  extend  the  extraordinary  eaiyarte 
jurisdiction  of  this  court  to  executive  questions  involving  the 
construction  ot  legislative  acts,  it  would  be  a  most  serious 
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innovation,  and  the  tendency  would  be  to  transfer  in  a  great 
measure  the  management  of  our  state  institutions  from  the 
executive  to  the  judicial  department  of  the  government. 

Again,  it  is  apparent  from  the  executiye  communication 
accompanying  the  question  submitted,  that  the  object  of  the 
inquiry  in  this  case  is  not  merely  to  obtain  information  by 
which  the  conduct  of  the  penitentiary  commissioners  shall 
be  guided  in  the  future;  it  is  not  intimated  that  the  com- 
miasioners  desire  an  opinion  of  the  court  upon  the  subject ; 
on  the  contrary,  some  of  them  were  present  by  their  attorneys 
upon  the  argument,  and  in  the  presence  of  the  court  and  the 
governor  protested  against  the  promulgation  of  an  opinion 
in  this  ex  parte  proceeding. 

We  cannot  ignore  the  fact  that  senous  diEFerences  have 
existed  for  some  time  between  the  executive  and  some  of  the 
officers  of  the  state  penitentiary  in  respect  to  the  manage- 
ment  of  that  institution,  and  that  executive  orders  advei'se 
to  some  of  said  officers  have  been  made  in  refei'ence  thereto. 
It  is  possible  that  actual  litigation  in  the  courts  may  arise  in 
consequence  of  such  differences,  as  In  the  case  of  Trimble  v. 
The  People  ex  rel.  Phelps,  ante,  187.  It  is  of  the  utmost  im- 
portance, therefore,  that  this  court  should  not,  in  any  man- 
ner, indicate  in  advance  its  opinion  as  to  the  rights  or  claims 
of  the  parties  which  may  be  involved  in  such  contioversy. 
While  we  cannot  avoid  the  exei-cise  of  jui-isdiction  in  respect 
to  such  conti'oversies  when  they  actually  arise  and  are  brought 
to  this  court  in  the  ordinary  course  of  litigation,  we  may,  and 
manifestly  ought  to,  abstain  from  the  expression  of  any  opin- 
ion  in  advance  which  could  possibly  prejudice  the  rights 
of  the  parties  or  embarrass  the  couit  in  case  its  juiisdiction 
should  hereafter  be  invoked  in  the  regular  course  of  judi- 
cial proceedings. 

We  must,  therefore,  under  the  circumstances,  respectfully 
decline  to  say  more  in  response  to  the  communication  and 
inquiry  submitted. 
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Dingwall,  Appellant,  v.  Cotthtv  Commissionbbs 
Weld  Countt,  Appbllbe. 

1.  PUBLIO  HlOHWAT— BCEDES  OF  PbOOF. 

When  the  county  authorities  claim  tiie  right  to  midntaln  a  road  ae  a 
public  highway  through  private  liude,  and  the  landowner  claima 
that  the  road  is  not  a  public  highway,  or  that,  if  it  ever  exiaUd  as  . 
■ach,  it  has  been  vacated  or  abandoned,  the  burden  ol  proof  Is  up- 
on the  county  to  show  the  existence  and  looation  of  the  highway  as 
chdmed  ;  bulthe  existence  and  location  being  established,  the  bur- 
den is  upon  the  landowner  to  show  that  the  same  has  been  vacated 
or  abandoned. 

2.  Obai.  Testthoity  im  Opxs  Court. 

When  a  cause  Is  tried  upon  oral  testimony  and  the  coDclasions  of  fact 
by  the  trial  court  are  fairly  sustained  by  the  evidence,  the  appellata 
court  will  not  reverse  the  judgment  upon  an  assignment  of  eraor 
which  goes  merely  to  the  eufflclency  of  the  evidence. 

Appeal  from  the  JHttrict  Court  of  Weld  CoutOy. 

Action  to  restrain  the  Board  of  Coanty  CommiHsioners 
of  Weld  County  from  opening  and  maintaining  a  road  as  a 
public  highway  through  the  lands  of  plaintiff.  A  temporary 
injunction  was  granted.  On  final  hearing  upon  the  plead- 
ings and  evidence,  the  finding  of  the  court  was  in  favor  of 
defendant,  and  judgment  was  rendered  dissolving  the  injunc- 
tion and  dismissing  the  action.    PlaiutifE  appeals. 

Mr.  Joseph  N.  Baxtbb,  for  appellant. 

Mr.  H.  N.  Haynes  and  Mr.  J.  W.  McCreert,  for  ap- 
pellee. 

Mb.  Justice  Elliott  delivered  the  opinion  of  the  court. 

The  only  assignment  of  error  is,  to  the  effect,  that  the 
court  erred  in  giving  judgment  for  the  defendant  below,  in- 
stead of  the  plaintiff. 

In  behalf  of  defendant  (the  Board  of  Commissioners)  it  is 
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claimed  that  the  road  sought  tn  be  opened  and  maintained 
is  a  public  highway,  or  territorial  road,  running  througlt 
plaintiff's  land ;  and  that  the  same  ia  recognized  and  declar- 
ed to  be  such  by  statute.  The  following  from  the  Revised 
Statutes  of  1868  is  cited : 

"  Section  1,  The  most  usually  traveled  roads  between  the 
foUowiiig-nauied  places  are  hereby  declared  U>  be  territorial 
roads,  to  wit:  •  •  •  From  Denver  City,  down  the  Platte 
river,  by  way  of  St.  Vrain's,  Julesburg."  See  chapter  on 
Roads  and  Highways,  p.  563. 

That  the  roads  nientioned  in  said  statute  thereby  became 
and  were  public  highways  is  not  questioned  in  this  action. 
But  it  is  contended  by  plaintiff  that  if  the  territorial  road 
from  Denver  to  Julesburg  ever  i-an  through  his  premises,  it 
hi^d  been  vacated  or  abandoned  before  the  bringing  of  this 
action;  and  that,  in  any  event,  the  County  Commissioneni 
cannot  maintain  the  road  except  at  the  precise  place  where 
the  same  entered  and  passed  through  his  land. 

It  is  unnecessary  to  discuss  the  law  applicable  to  the  qnea- 
tions  in  controversy.  There  is  no  dispute  except  as  to  the 
facts.  The  burden  of  proof  was  upon  defendant  to  show  the 
existence  and  location  of  the  highway  as  claimed ;  but  the 
existence  and  location  of  the  road  being  established,  the  bur- 
den was  upon  the  plaintiff  to  show  that  the  same  had  been 
vacated  or  abandoned. 

The  cause  was  tried  by  the  court  without  a  jary ;  and  the 
evidence  was  given  omlly  in  open  court.  The  evidence  was 
sufficient  to  show  that  the  old  Denver-Julesbui^  road  origi- 
nally passed  through  plaintifTs  land;  and  there  was  no  evi- 
dence tliat  such  road  had  ever  been  expressly  vacated  or 
changed  by  the  county  authorities.  The  evidence  was  con- 
flicting upon  the  question  of  the  precise  location,  and  alao 
upon  the  question  of  abandonment;  but  aa  the  conclusions 
of  the  trial  couit  upon  both  these  questions  seem  to  be  fairly 
sustained  by  the  evidence,  there  is  not,  under  the  assignment 
of  error,  any  proper  ground  for  revereal.  Tlie  judgment  of 
the  district  court  must  therefore  be  affirmed. 

Affirmed. 
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JoRDAs,  Plaintiff  in  Error,  v.  The  People,  ] 
ANT  IN  Error. 

L  CoHBTmrnoHAL  Law. 

The  act  of  18ST  with  reference  to  dUtiict  courts  is  not  uncons 

and  eacli  of  the  judfi^ee  therein  provided  for  Is  authorizt 

else  the  powers  of  a  dlatrlot  court 

2.  Placb  of  Sot-Dtsa  COUBT. 

While  tha  district  coui-t  mnat  be  held  at  the  county  seat,  ii 
quired  to  be  held  In  anj  particular  building. 

3.  CoNBTiTUTioNAi.  Law — InroBii atiom. 

The  statute  proTiding  for  prosecutloD  by  Information  Is  not  u 
tlonal. 

4  Saju. 

Section  S2e,  Geo.  Stats.,  which  provides  that  it  shall  be  snfflt 
Indictment  for  murder  to  charKe  that  the  defendant  did  te 
willf ull;  and  of  his  malice  aforethought  kill  and  mnrder  the 
is  not  in  conflict  with  the  section  of  the  bill  of  rights  whlol 
that  in  criminal  prosecutions  the  accused  shall  have  the  r 
mand  the  nature  and  cause  of  the  accusation. 

&.  Practiob  ur  Cbiuinai.  Cases. 

When  the  defendant  has  introduced  testimony  which  might 
the  jury  to  the  codcIusIod  that  he  was  Insane,  it  is  prop 
.    prosecution  to  Introduce  evidence  to  show  his  sanity. 

6.  Htpotbktioai,  QuESTioNa. 

Id  propounding  hypothetical  questions  to  experts,  counsel  ar 
fined  to  facts  admitted  or  absolutely  proved,  but  may  at 
the  purposes  of  the  qnestion  any  statement  of  facts  whk 
denco  tends  to  establish. 

7.  CoDSBBL— PKAcncB. 

Counsel  for  the  state  and  (or  the  defense  stand  before  the  j 
absolute  equality. .  The  nature  and  scope  of  argument  i 
be  permitted  is  largely  within  the  discretion  of  the  presidl 
and  an  appellate  court  will  Interfere  only  when  a  gross 
discretion  is  made  to  appear. 

6.    t*BACTlCK  ON  KETIBW — PBESmfPTTOTrS. 

When  neither  the  motion  for  a  new  trial  nor  the  affldavite  ton 
grounds  thereof  are  preserved  in  the  bill  of  exceptions, 
presumed  that  the  motion  was  properly  overruled. 

Error  to  the  District  Court  of  Arapahoe  County 

Plaintiff  id  erroi-  was  proceeded  against  in  the  c 
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low  by  information.     He  was  convicted  of  murder  in  the  fii'st 
degree  and  seatenced  accordingly. 

Mr.  H.  B.  O'Reilly  and  Mr.  G.  W.  Miller,  for  plaintiff 
in  error. 

Mr.  EnaENE  Engle£,  attorney  general,  and  Mr.  H.  T. 
Sale,  for  the  People. 

Chief  Justice  Haytc  delivered  the  opinion  of  the  court. 

Of  the  errors  assigned,  the  ruling  of  the  district  court  upon 
pluntiEf  in  error's  plea  to  the  juriiidiction  of  that  court  may 
properly  be  considered  fii^st.  This  raises  two  questions : 
I\r»t :  The  constitutionality  of  the  act  of  1887  with  reference 
to  district  courts.  Second :  The  legality  of  the  action  of  the 
court  sitting  at  a  place  other  than  at  the  county  court  bouse. 
The  act  challenged,  nmong  other  things  authorizes  the  sev- 
eral judges  of  the  district  court  to  sit  separately  for  the  trial 
of  causes,  and  provides  that  each  "  shall  have  and  exeroise  all 
the  powers  and  functions,  as  well  in  vacation  of  court  as  in 
term  time,  which  he  might  have  and  exercise  if  he  were  the 
sole  judge  of  said  court."    Acts  of  1887,  p.  260. 

It  will  be  conceded  that  the  act  in  question  is  in  violation 
of  the  constitution  as  originally  adopted,  but  to  provide  for 
the  rapid  increase  of  business  resulting  from  an  increase  of 
population  and  the  development  of  the  state,  sectionB  12  and 
14  of  article  VI  of  the  State  Constitution  were  amended  by  a 
vote  of  the  people  in  the  year  1886.  The  nature  and  extent 
of  these  amendments  will  appear  from  a  reading  of  the  sec- 
tions as  amended,  the  amendments  consisting  of  the  words 
inclosed  in  brackets : 

"12.  The  state  shall  be  divided  into  judicial  districts,  in 
each  of  which  there  shall  be  elected  by  the  electors  thereof, 
one  (or  more)  judge(s)  of  the  district  court  therein  (as  may 
be  provided  by  law),  whose  term  of  office  shall  be  six  years ; 
the  judges  of  the  district  courts  may  hold  courts  for  each 
other,  and  shall  do  so  when  required  by  law ;  (and  the  gen- 
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end  aseembly  may,  by  law,  provide  for  the  selection  or  election 
of  a  suitable  pei-son  to  pi'eside  in  the  trial  of  causes  in  special 
cases)." 

"  14.  The  general  aasembly  may  (whenever  two-thirds  of 
the  members  of  each  hoase  concur  thei'ein),  (increase  or  di- 
minbh  the  number  of  judges  for  any  district  or)  increase  or 
diminish  the  number  of  judicial  districts  and  the  judges 
thereof." 

It  is  contended  that  neither  of  these  provisions  authorizes 
or  contemplates  that  such  additional  judges  shall  exercise  the 
powers  of  a  court.  If  this  contention  is  well  founded  then 
the  amendments  are  not  only  insufficient  to  authorize  thb 
legislature  to  grant  any  relief  to  the  overburdened  dockets  of 
the  courts,  bat  authorize  an  unnecessary  incumbrance  upon 
the  judicial  system  of  the  state.  Since  their  adoption  the 
number  of  judges  has  been  increased  in  Arapahoe  county 
from  one  to  five.  Now  there  are  five  departments  of  tbe 
district  court  in  Arapahoe  county,  each  presided  over  by  a 
single  judge.  The  argument  of  counsel  if  earned  to  its  log- 
ical conclusion  would  result  in  the  abolition  of  all  district 
courts  in  districts  having  more  than  one  judge.  This  must 
be  tbe  case  because  each  judge  is  of  equal  importance  and 
dignity  and  has  like  power  with  every  other  judge,  and  if 
one  has  no  authority  to  preside  over  a  court,  then  the  au- 
thority of  the  others  must  be  likewise  limited. 

It  is  said  that  the  '^intention  of  the  legislature  (in  propos- 
ing the  amendment)  was  perhaps  to  provide  for  additional 
courts  as  well  as  judges,  but  that  it  did  not  do  so."  It  mat- 
ters but  little  what  the  intention  of  the  legislature  may  have 
been  in  the  premises.  The  amendment  having  been  ratified 
by  the  people  the  intention  of  the  people  is  more  important. 
It  is  unreasonable  to  suppose  that  the  people  intended  to  au- 
thorize mere  sinecures.  It  is  far  more  natural  to  assume  that 
they  intended  that  tbe  additional  judges  should  be  provided 
with  courts  over  which  they  might  preside  and  thereby  assist 
in  the  disposal  of  the  public  business.  It  is  true  the  amend- 
ments  in  question  do  not  in  terms  authorize  the  additional 
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judges  to  hold  sepai-ate  courts,  and  it  is  equally  true  that  the 
ameudments  do  not  prohibit  their  doing  so.  The  distinguish- 
ing featui-e  betweea  the  federal  and  state  constitutions  is 
that  the  former  is  a  grant  of  powers  to  Congress,  while  the 
latter  operates  as  a  restriction  upon  the  plenary  poweiB 
otberwbe  belonging  to  the  state  legislature.  To  defeat  a 
state  statute  therefore,  on  the  ground  that  it  is  unconstitu- 
tional, something  more  is  required  than  to  show  that  there  is 
no  provision  of  the  constitution  to  authorize  it ;  it  must  be 
further  shown  that  it  is  prohibited.  Here  there  is  an  entii-e 
absence  of  such  a  showing  and  the  statute  must  be  upheld. 

As  to  the  second  question  raised  by  the  plea,  it  is  only 
necessary  to  say,  that  while  the  court  must  be  held  at  the 
county  seat,  it  is  not  required  to  be  held  in  any  particular 
building. 

Second :  By  a  motion  to  quash,  plaintiff  in  error  raises  an 
objection  to  prosecution  by  information.  In  this  case  the 
probable  guilt  of  the  accused  was  fii-st  ascertained  and  certi- 
fied as  the  result  of  a  previous  preliminary  examination.  The 
case  is  therefore  identical  with  the  case  of  In  re  I>olph,  17 
Colo.  35.  In  that  case  it  was  determined  that  prosecutions 
by  indictments  and  information  as  concurrent  remedies  might 
be  provided  for  by  the  legislature.  In  that  case  the  same 
objections  to  the  statute  were  raised  as  in  this  case.  They 
wei-e  carefully  considered  and  the  validity  of  the  statute 
maintained.  It  is  unnecessary  at  this  time  to  repeat  the 
reasons  then  given.  Upon  reconsidemtion  of  the  conclu- 
sions then  i-eached,  we  see  no  reason  to  modify  or  change 
the  same. 

Third:  It  is  ui^d  that  the  information  in  this  case  does 
not  charge  murder  in  the  first  degree.  Our  statute  declares 
it  "  shall  not  be  necessary  to  set  forth  the  manner  in  which 
or  the  means  by-wliich  the  death  of  the  deceased  was  caused, 
but  it  shall  be  sufBcient  in  every  indictment  for  murder  to 
charge  that  the  defendant  did  feloniously,  willfully  and  of  his 
malice  aforethought  kill  and  mui-der  the  deceased."  *  •  • 
General   Statutes,   sec.  926.     Each  count  of   the   informa- 
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tion  contdins  all  the  avernients  rcqaired  by  the  statute  and 
the  additional  charge  that  the  killing  was  premeditated. 
The  statute'taking  its  origin  in  England  has  been  adopted 
in  a  numher  of  our  states,  and  so  far  aa  we  are  advised 
wberever  ifae  question  has  been  raised  the  statute  has  been 
held  constitutional,  and  indictments  iu  the  form  provided  held 
sufficient  to  charge  murder  of  the  first  degree.  2  Bishop's 
Criminal  Procedure  (2d  ed.),  sees.  52&-^39,  and  cases  cited. 

The  act  is  not  in  conflict  with  the  section  of  the  bill  of 
rights  providing  that  "  in  criminal  prosecutions  the  accused 
shall  have  the  right  *  *  *  to  demand  the  nature  and  cause 
of  the  accusation."  An  information  must  show  the  nature 
aud  cause  of  the  accusation ;  i.  e.,  it  must  set  out  the  crime 
charged.  It  need  not  set  out  the  mode  or  manner  of  its  per- 
petration, or  the  instrument  or  agency  employed  to  accom- 
plish the  reBult.  Bedtu  v.  The  People,  10  Colo.  208  ;  State 
V.  Meyert,  99  Mo.  107 ;  Goersen  v.  The  Commonwealth,  99 
Pa.  St.  388 ;  Sill  v.  The  People,  1  Colo.  436. 

The  indictment  in  the  Redus  case  was  held  sufficient  to 
charge  murder  of  the  first  degree  without  the  word  premedi- 
tated; a  fortiori  mast  the  indictment  in  this  case  charging 
the  murder  to  have  been  premeditated  be  held  sufficient. 

Fourth :  In  rebuttal  the  state  was  allowed  to  introduce 
evidence  of  medical  experts  as  to  the  sanity  of  tlie  prisoner, 
and  this  is  assigned  for  error.  It  was  not  necessary  for  the 
state  to  prove  the  sanity  of  the  plaintiff  in  error  in  the  first 
instance,  as  every  man  is  presumed  to  be  sane  until  the  con- 
trary appears.  In  this  case  the  cross-examination  of  the 
witnesses  for  the  state  and  the  direct  testimony  of  the  wit- 
nesses for  the  defendant  tended  to  show  some  affection  of 
his  brain;  technically  called  amnesia,  or  loss  of  memory. 
Although  no  witnesses  introduced  by  the  plaintiff  in  error 
testified  that  he  was  insane  at  the  time  of  the  commission  of 
the  crime  charged,  yet  thei-e  was  testimony  which  might 
have  influenced  the  jury  to  this  conclusion.  Under  the  cir- 
cumstances it  was  not  only  proper  but  wise  for  the  state  to 
meet  the  inferences  which  otherwise  might  have  been  in- 
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dulged  by  the  jury.  And  the  fact  that  these  witnesses  con- 
tradicted cei'tain  Btatenients  made  by  tiie  defendant  himself 
did  not  thereby  render  their  evidence  incompetent. 

Fifth :  It  is  further  claimed  that  counsel  for  the  state,  in 
their  hypothetical  questions  propounded  to  the  experts,  con- 
fused the  facts  in  the  case  and  garbled  the  evidence.  Coun- 
sel are  not  confined  to  facts  admitted  or  absolutely  proved 
ill  propounding  such  questions,  but  may  assume  for  the  pur- 
pitaes  of  the  question  any  statement  of  facts  which  the  evi- 
dence tends  to  establish,  and  we  find  nothing  in  the  questions 
propounded  which  goes  beyond  this.  It  was  the  pi'ovi&ce 
of  the  jury  to  determine  the  truth  or  falsity  of  the  assumed 
facts. 

Sixth :  The  next  error  assigned  relates  to  the  closing  re- 
marks of  counsel.  The  district  attorney  during  his  address 
Ccilled  one  of  the  jurora  by  name.  This  was  an  indiscretion 
on  the  part  of  counsel  that  would  no  doubt  have  been  re- 
buked by  the  court  had  its  attention  been  called  to  it  at  the 
time,  which  it  was  not.  The  offense  was  not  i-epeated,  and 
we  cannot  see  how  defendant  was  injured  thereby.  With 
tills  exception  we  see  nothing  in  the  closing  remarks  of  the 
district  attorney  that  calls  for  the  criticism  indulged  by  coun- 
sel. In  view  of  the  frequency  with  which  assignments  of  er- 
ror in  ciiminal  cases  aie  based  upon  arguments  of  the  district 
attorney,  we  deem  it  advisable  to  call  attention  to  the  fact, 
which  often  seems  to  be  overlooked,  that  counsel  for  the  state 
and  for  the  defense  stiind  before  the  jury  on  an  absolute  equal- 
ity. Each  has  an  equal  right  to  comment  upon  the  facts  in 
the  case  and  the  inferences  deduclble  therefrom,  and  apply 
thereto  the  law  as  given  by  the  court.  The  nature  and  scope 
uf  argument  that  will  be  permitted  in  a  cause  is  largely  with- 
in the  discretion  of  the  presiding  judge.  It  is  the  duty  of 
the  court  to  see  that  the  bounds  of  propiiety  are  not  ti-ans- 
gressed,  but  an  appellate  court  will  only  interfere  when  a 
gross  abuse  of  discretion  is  made  to  appear.  Cook  v.  Doud, 
U  Colo.  483. 

Seventh:  The  next  error  assigned  relate  to  the  use  of  the 
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telephone  by  one  of  the  jurora  after  the  jury  had  retired  for 
deliberation.  The  misconduct  claimed  was  first  brought  to 
the  attention  of  the  diatiict  court  upon  ths  motion  for  a  new 
trial.  It  appears  to  have  been  submitted  upon  affidavits  filed 
by  both  paities.  As  neither  the  motion  nor  the  affidavits  are 
preserved  in  the  bill  of  exceptions  it  must  be  presumed  that 
the  motion  was  properly  overruled.  RiUter  et  al.  v.  Shum- 
way,  16  Colo.  95 ;  Thompson  &  Merriam  on  Juries,  sec.  484, 
(2)  ;  QUI  V.  The  People,  42  lUs.  821 ;  CocUin  v.  The  PeopU, 
93  Ills.  410. 

The  uncontradicted  evidence  discloses  that  the  prisoner, 
although  generally  a  sober  man,  was  in  the  habit  at  intervals 
of  indulging  in  protracted  sprees  ;  that  shoi-tly  prior  to  the 
homicide  he  was  employed  at  one  of  the  smelters  in  the  city 
of  Denver- ;  that  one  John  Skillman  was  in  the  immediate 
charge  as  foi-eman  over  this  man  and  others  working  with 
him  ;  that  on  Saturday  previous  to  the  homicide  the  prisoner 
was  drinking  heavily  and  was  late  in  going  to  his  work  on 
Sunday  morning,  and  that  when  he  reached  the  smelter  he 
found  that  lie  had  been  dischai^ed  by  Skillman  and  another 
man  put  in  bis  place.  Becoming  angei-ed  at  this  he  made 
some  threats  at  the  time,  but  soon  left  the  smelter.  He  con- 
tinued his  diiuking  during  Sunday  and  the  following  Mon- 
day. Some  time  Monday  he  purchased  a  pistol  at  one  of  the 
stoi-es  in  the  city  and  loaded  the  same.  At  six  o'clock  in  the 
evening  he  again  appeared  at  the  smelter  for  the  avowed  pur- 
pose of  killing  Skillman.  He  was  at  the  time  brandishing 
this  pistol,  and  repeatedly  threatened  to  kill  Skillman.  ITpon 
learning  that  Skillman  was  not  at  that  time  at  the  smelter, 
he  fired  two  shots  at  other  paities. 

'llie  deceased,  Gus  Gisin,  was  at  the  time  employed  about 
the  smelter  as  a  watchman.  Other  employees  becoming 
alarmed  at  the  actions  of  plaintiff  iji  error,  notified  Gisin, 
who  was  out  of  the  building  at  the  time,  that  there  was  a 
man  down  at  the  smelter  making  trouble.  The  circumstances 
at  the  particular  moment  of  the  shooting  are  admittedly  cor- 
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rectly  given  in  the  following  ante  mortem  statement  of  the  de- 
ceftaed,  which  was  admitted  in  evidence  without  objection. 

Statement  of  G^stavus  Gisin. 

"  About  seven  o'clock  the  night  foreman  came  in  and  told 
me  that  a  man  was  trying  to  shoot  the  day  foreman,  John 
Skillman.  I  aajs,  '  Let  me  go  and  get  my  gun.'  The  night 
foreman  says,  '  I  will  go  with  you.'  I  only  had  a  jacket  on 
in  the  boiler  room,  and  put  my  coat  on  so  I  could  put  the 
gun  in  the  side  pocket  to  have  it  bandy.  I  then  went  over 
to  the  new  building  and  met  a  man  at  the  entrance ;  he  had 
a  revolver  in  his  baud  threatening  around.  I  went  up  and 
said,  '  What  is  the  matter  with  you,  my  friend  ? '  I  talked  as 
pleasant  and  kind  as  I  could,  because  be  had  advantage  of 
me.  I  tried  to  quiet  him  down.  Did  not  seem  very  drunk. 
Could  control  himself  if  he  wanted  to.  Told  me  he  wanted 
to  kill  John  Skillman,  the  day  foreman.  I  was  very  close 
up  to  him.  He  said,  '  Get  away  or  I  will  kill  you.'  I  then 
tried  to  walk  away ;  he  told  me  to  stop  ;  I  could  not  then 
move.  I  turned  around  again  and  talked  nicely  to  him  and 
told  him  the  position  he  was  putting  himself  in.  He  then 
raised  up  bis  gun  and  shot  me." 

After  the  shooting  plaintiff  in  error  went  out  of  the  build- 
ing and  was  fouud  a  few  minutes  later  between  some  railroad 
cars  on  the  tracks  in  the  vicinity  of  the  building.  Upon 
being  called  upon  by  the  ofBoer  to  surrender  it  was  noticed 
that  he  threw  away  something  that  he  had  in  his  hand,  and 
then  surrendered.  The  article  thrown  away  was  identified 
as  the  pistol  with  which  the  crime  was  committed.  After 
bis  arrest  he  refused  to  talk  with  refei'eoce  to  the  occurrence 
until  he  had  consulted  with  an  attorney.  These  facts  are 
uncontradicted.  In  defense  it  is  shown  that  the  prisoner  and 
the  deceased  were  friends,  and  it  is  ui'ged  that  the  intent 
necessaiy  to  constitute  murder  of  the  first  degree  did  not  ex- 
ist in  the  prisoner's  mind  at  the  time  the  fatal  shot  was  fired. 
The  instructions  contain  a  full  and  fair  exposition  of  the  law. 
In  these  the  different  grades  of  homicide  and  the  distinguish- 
ing features  of  each  are  clearly  set  forth.     The  jury  returned 
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a  veiiiict  of  murder  of  the  first  degree.  The  evidence  war- 
runts  the  verdict  and  we  canuot  interfere  with  the  judgment. 
It  ia  accordingly  affirmed. 

Affirmed. 


Knight,  Plaintiff  in  Error,  v.  Lawrence,  Defendant 
IN  Error. 

1.  Dkhuhrkb  RBACEme  Back. 

When  A  demurrer  is  interposed,  the  snfficiency  of  anj  aoteoedent  plead- 
ing to  wliicli  the  pleading  demurred  to  relates  may  be  called  iu 
question. 

2.  LiuTTATiow  Act  1874, 

The  words  "pi-oper  tiUe"  la  section  1  of  the  Act  of  1874  (Geo.  Stats. 
S2I88)  means  a  "paper  title;"  also,  the  phrase  "color  of  title," 
as  used  in  said  ^tion,  refers  to  a  paper  writing  purporting  to  con- 
vey title,  or  to  some  writing  whereby  title  is  sought  to  be  acquired. 

3.  Prxbuhptioh'  of  Good  Faith. 

The  law  presumes  that  all  men  act  in  good  faith  until  there  is  some 
evidence  to  the  contrary. 

4.  Deeds  of  Mabried  Women. 

Under  tjie  statute  of  conveyances  of  1858,  a  married  woman  oould  not 
convey  her  real  estate  except  by  substantial  compliance  with  sec- 
tion 17  of  that  statute;  but  her  deed,  acknowledged  and  certified 
In  accordance  with  said  section,  may  be  read  in  evidence  without, 
in  the  first  instance,  additional  proof  of  Its  execution. 

5>   BSHDBRBB  TO  REPLICATION. 

Thongh  an  additional  replication  has  been  adjudged  insufficient  upon 
demurrer,  it  is  nevertheless  error  to  render  final  judgment  for  de- 
fendant where  there  are  other  replications  putting  in  issue  material 
all^ations  of  each  of  the  affirmative  defenses  of  an  answer. 

Error  to  the  District  Court  of  Arapahoe  Oowity. 

Action  for  the  recovery  of  real  property  and  damages  for 
its  detention.  Judgment  for  defendant.  Plaintiff  biinga 
the  cause  to  this  court  by  wnt  of  error. 

SYNOPSIS  OF  THB  PLEADINGS. 
Complaint  as  in  an  ordinaiy  action  of  ejectment,  plaintiff 
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cIttinitDg  title  in  fee  to  lots  5  aud  6  in  block  125,  Erist  Divi- 
aioD  of  the  city  of  Denver,  Ampahoe  county,  Coloi'ado. 


Ist  Defenae:  Denies  plaintiff's  title,  possession  and  right 
of  possession.  ' 

2d  Defense :  Alleges  title,  possession  and  right  of  posses- 
sion in  defendant. 

8d  Defense:  Alleges  title  in  defendant  derived  from  plain- 
tiff and  her  husband  through  sundry  mesne  conveyances  by 
virtne  of  the  execution  and  delivery  of  a  certain  deed  as 
follows : 

'^  ThU  deed  made  this  28d  day  of  September  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  seventy-two  be- 
tween Elizabeth  J.  Knight  and  Heni-y  Kniglit  of  the  count}' 
(if  Arapahoe  and  tenitoiy  of  Coloi'ado  of  the  fii-st  part,  and 
Martin  H.  Marriott  of  the  county  of  Aiapi^ioe  and  tenitory 
of  Coloi-ado,  of  the  second  part. 

"  Witnesseth,  that  the  said  party  of  the  first  part  for,  and 
ill  considemtion  of  the  sum  of  four  thousand  dollai-s  to  the 
said  party  of  the  first  part  in  hand  paid  by  the  said  party 
of  the  second  pai't,  the  receipt  whereof  is  hereby  confessed 
and  acknowledged,  have  gmnted,  bargained,  sold  aud  con- 
veyed and  by  these  presents  do  grant,  bargain,  sell,  convey 
and  confirm  unto  the  said  paity  of  the  second  part,  his  heirs 
and  assigns  foi'ever,  all  the  following  described  lot  or  pai'cel 
of  land  situate,  lying  and  being  in  the  county  of  Arapahoe 
and  ten-itory  of  Colorado,  to  wit : 

"'  Two  town  lots  in  Denver  city,  in  said  county  and  terri- 
tory known  and  desiguated  in  the  plat  of  said  town  as  lots 
five  and  six  in  bh>ck  number  one  hundred  and  twenty-five 
(125)  lying  and  being  on  Champa  street  between  L.  &  M. 
It  being  agreed  and  understood  that  J.  G.  Penno  holds  a 
deed  of  trust  given  by  E.  J,  and  H.  Knight  for  the  sum  of 
twenty-five  hundred  dollars  which  is  now  assumed  by  the 
party  of  the  second  part  and  is  to  be  paid  by  him  which  with 
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'  the  sura  of  fifteen. hundred  dollars  cash  constitute  the  con- 
sideration in  full. 

*'  Togetbev  with  all  and  singular  the  hereditaments  and 
appuilenances  thereunto  belonging  or  in  any  wise  appertain- 
ing and  the  reversion  and  reveraions  remainder  and  remain- 
ders, rents,  issnes  and  profits  thereof  and  all  the  estate,  right, 
title,  interest,  claim  and  demand  whatsoever  of  the  said  party 
of  the  first  part  either  in  law  or  equity  of,  in  and  to  the 
above  bargained  premises  with  the  hei'editanaents  and  appur- 
tenances. 

"  To  have  and  to  hold  the  said  premises  above  bai^ined 
and  described  with  the  appurtenances  unto  the  said  p;irty  of 
the  second  part,  his  heirs  and  assigns  forever.  And  the  said 
Elizabeth  J.  Knight  and  Henry  Knight,  parties  of  the  firat 
part,  for  their  heirs,  executors  and  administrators  do  cove- 
nant, gi'ant,  bargain  and  agree  to  and  with  the  said  party  of 
the  first  part,  his  heirs  iind  assigns,  that  at  the  time  of  the 
ensealing  and  deliveiy  of  these  presents,  ai-e  well  seized  of 
the  premises  above  conveyed  as  of  good,  sure,  perfect,  absolute 
and  indefeasible  estate  of  inheritance  in  law,  in  fee  simple 
and  has  good  right,  full  power  and  lawful  authority  to  grant, 
bai^in,  sell  and  convey  the  same  In  manner  and  form  afore- 
said and  that  the  same  are  fi^e  and  clear  from  all  former  and 
other  grants,  bargains,  sales,  liens,  taxes,  assessments  and 
encumbmnces  of  whatever  kind  or  nature  soever,  and  the 
above  bargained  premises  in  the  quiet  and  peaceable  posses- 
sion of  the  said  party  of  the  second  part,  his  heira  and  assigns 
against  all  and  every  person  or  persons  lawfully  claiming  or 
to  claim  the  whole  or  any  part  thereof  the  said  party  of  the 
first  part  shall  and  will  warrant  and  forever  defend. 

*'  Id  witness  whereof,  the  said  party  of  the  fii-st  part  have 
hereunto  set  their  hands  and  seals  the  day  and  year  first 
above  written.  Elizabeth  J.  Knight,      [seal] 

H.  Knight.  rssALl " 

»  Territory  of  Colorado,    ) 
County  of  Arapahoe.  j 

"  I,  John  R.  Elvans,  a  notary  public  iu  and  for  said  county 
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in  the  Territory  aforesaid  do  hereby  certify  that  Henry  J. 
Enight  who  b  peraonally  known  to  me  to  be  the  person 
whose  name  is  subscribed  to  the  foregoing  deed  appeared  be- 
fore me  this  day  in  person  and  acknowledged  that  he  signed 
sealed  and  delivered  the  said  instrument  of  writing  as  his 
free  and  voluntary  act  for  the  uses  and  purposes  therein  set 
forth.  And  the  said  Elizabeth  J.  Knight,  wife  of  said  Henrj- 
J.  Knight,  having  been  by  me  examined  separate  and  apart 
and  out  of  the  heiiring  of  her  husband  and  the  contents  and 
meaning  of  said  instrument  of  writing  having  been  by  me 
made  known  and  fully  explained  to  her,  slie  acknowledged 
that  she  freely  and  voluntarily  executed  the  same  and  relin- 
quished her  dower  to  the  lands  and  tenements  therein  men- 
tioned without  compulsion  of  her  husband  and  that  she  does 
not  wish  to  retract  the  same. 

*'  Given  under  my  hand  and  notarial  seal  this  23d  day  of 
September  A.  D.  1872. 

"John  R.  Elvans,  Notary  Public." 
[notarial  seal.] 

,  4th  Defence :  Alleges,  inter  alia,  the  execution  and  deliv- 
ery of  the  deed  set  forth  in  the  third  defence  for  a  valuable 
consideration ;  that  the  deed  w^  received  and  accepted  by 
Marriott  from  plaintiff  in  good  faith  and  gave  color  of  title 
under  which  by  plaintiff's  consent  the  grantee  went  into  im- 
mediate possession  of  the  premises,  believing  at  the  time  and 
always  thereafter  believing  that  the  deed  conveyed  to  and 
vested  in  him  the  title  in  fee  simple  thei-eto;  that  said  Mar- 
riott, his  hell's,  and  the  defendant  have  for  more  than  sixteen 
continuous  and  successive  yeaia  thereafter  and  next  preced- 
ing the  commencement  of  this  action  been  in  the  actual, 
peaceable  and  undisputed  possession  of  the  property  describe 
ed  in  tiic  complaint  under  claim  and  color  of  title  made  in 
good  faith,  and  during  said  time  have  paid  all  taxes  legally 
assessed  upon  said  property,  to  wit,  from  1872  to  1888,  in- 
clusive ;  and  that  by  reason  of  the  premises  and  by  foi-ce  of 
the  statute  in  such  case  made  and  provided,  defendant  must 
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be  deemed  and  held  to  be  seized  in  fee  of  said  premii 
entitled  to  have  and  retain  the  possession  thereof. 

5th  Defence  :  Shoi-t  plea  of  statute  of  limitations  in 
ative  form. 

REPLICATION. 

By  a  general  replication  each  of  the  affirmative  di 
of  the  answer,  that  is,  the  second,  third,  fourth  and  fi 
fences  respectively,  are  traversed.  In  addition  to  thif 
are  two  special  replications  ;  the  fii^t  is  in  substance 
lows: 

For  replication  to  defendant's  third  and  fourth  di 
plaintiff  says,  that  on  the  23d  day  of  September,  A.  D 
she  was  a  married  woman,  the  wife  of  one  Heniy  li 
who  WHS  then  in  full  life,  and  that  on  said  day  she  n 
ever  since  has  been  and  now  is  the  owner  and  seized 
in  ber  own  right  of  tlie  premises  in  the  complaint  des 
and  that  the  said  Henry  Knight  did  not  then  have  ui 
had,  any  right,  title  or  interest  in  or  to  the  said  pi 
otlier  than  as  the  huaband  of  the  plaintiff,  and  that  tl 
supposed  deed  in  said  defences  set  out  is  not  her  deed 
which  said  Marriott,  grantee  in  said  deed,  his  heirs,  ati 
of  them,  and  the  said  defendant,  at  and  after  the  time 
it  is  alleged  they  acquired  title  and  possession  of  the 
ises  respectively,  well  knew. 

The  second  special  replication  to  said  third  and  fou 
fences  is  the  same  in  substance  as  the  first,  except  that 
not  contain  the  allegation  that  the  deed  of  Septem' 
1872,  is  not  the  deed  of  the  plaintiff. 

Defendant  demuri-ed  to  said  special  replication  for 
ciency  ;  that  is,  on  the  ground  tliat  neither  of  said  i 
tions  state  facts  suEBcient  to  constitute  a  reply  to  eitl 
third  or  fourth  defences  of  defendant's  answer.  Upoi 
roent  and  consideration  said  demurrers  were  sustaine* 
thereafter  plaintiff  electing  to  abide  by  said  special  t 
tions,  and  declining  to  plead  further,  the  court  re: 
Bnal  judgment  dismissing  plaintifTs  action. 
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'LIMITATiON  ACT  OF  1874. 

Sec.  1.  "  That  every  person  in  the  peaceable  and  undis- 
puted possession  of  Innds  or  tenements,  including  mining 
claims,  under  claim  and  color  of  title,  made  in  good  faith, 
including  pre-emptions  made  in  accordance  with  the  laws  of 
the  state  of  Colorado,  or  any  mining  district  wherein  such 
property  may  be  situate,  who  shall  for  five  successive  years 
hereafter  continue  in  such  posse^wion,  and  shall  also,  during 
sHid  time,  pay  all  taxes  legally  assessed  on  such  lands,  tene- 
ments or  mining  claims,  shall  be  held  and  adjudged  to  be  the 
legal  owners  of  said  lands,  tenements  or  mining  claims,  to  the 
extent  and  according  to  the  purport  of  his  or  her  proper  title 
or  pre-emption.  AU  persona  holding  under  such  possession 
by  purchase,  devise  or  descent,  before  said  five  years  shall 
have  expired,  and  who  shall  continue  such  possession  and 
continue  to  pay  the  taxes  aforesaid,  so  as  to  complete  the 
possession  of  and  payment  of  taxes  for  the  term  aforesaid, 
shall  be  entitled  to  the  benefit  of  this  section."  Gen.  State). 
§  2186. 

CONVETYANCES  BY  HARRIED  WOMEN. 

"  Sec.  17.  Married  wom«n  may  convey  their  estate  in  landa 
by  uniting  with  their  husbands  in  any  conveyance  thereof, 
and  acknowledging  the  same  separate  and  apart  from  thetr 
husbands ;  and  the  officer  hearing  such  acknowledgment 
shall  certify  that  the  same  was  made  upon  examination  sep- 
arate and  apart  from,  and  out  of  the  presence  of  the  busbwid 
of  such  woman,  that  the  contents,  meaning  and  effect  of  such 
deed  were  by  bim  fully  explained  to  her.  The  provisions  of 
section  Sfteen  of  this  chapter  shall  not  apply  to  conveyances 
by  married  women."     Rev.  Stats.  §  1868,  p.  111. 

Mr.  S.  L,  Cabpentbk,  for  plaintiff  in  error. 

Messrs.  Babtbls  &  Blood,  for  defendant  in  error. 

Mr.  Justice  Elliott  delivered  the  opinion  of  the  court. 

The  assignments  of  en-or  challenge,  Jlr<(,  the  interlocutory 
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jiidgiueiit  sustaining  the  demurrers  to  the  special  replicAtions, 
nnd  tecond,  the  final  judgment  dismissing  plaintiff's  action. 

1,  When  a  demurrer  is  interposed  the  sufficienc}'  in  sub- 
stance of  any  antecedent  pleading  to  which  the  pleading  de- 
muiTed  to  relntes,  may  be  called  in  question,  as  well  aa  the 
sufficiency  of  the  pleading  directly  challenged.  Under  this 
rule,  counsel  for  plaintiff  asks  that  the  demurrer  to  the  spe- 
cial replications  be  carried  back  to  the  thiixl  and  fourth  de- 
fences. 

2.  At  tbe  threshold  of  this  controveray  it  is  boldly  assert- 
ed that  a  certain  statute  published  by  authority,  and  accept 
ed  ns  valid  law  by  the  courts  for  the  last  twenty  year^,  is  null 
and  void.  The  act  thus  challenged  is  familiarly  known  as 
the  statute  of  limitations,  baaed  upon  poggegsion  and  pay- 
ment of  taxet  uader  claim  and  color  of  title  made  in  good 
faith.  Session  Laws  1874,  p.  177  ;  Renerrtl  I.iiws  (1877), 
§  1694 ;  Gen.  Statutes  (188S),  §  2186  ;  Mills'  An.  Stata. 
(1891),  §  2923. 

The  statute  in  question  was  undoubtedly  borrowed  from 
Illinois.  The  Illinois  act,  however,  prescribes  seven  years 
as  the  period  of  limitation,  instead  of  live,  and  contains  the 
words,  "paper  title,"  where  our  statute  as  published  con- 
tains the  words,  "  proper  title." 

The  engrossed  bill  on  file  in  the  office  of  the  secretary  of 
state,  showing  the  inti-oduction  and  passage  of  tbe  bill 
through  the  territorial  legislature,  contains  the  words,  "  pa- 
per title,"  the  same  as  the  Illinois  statute  ;  but  the  enrolled 
bill  approved  by  the  governor  reads,  "  proper  title."  From 
this  it  is  contended  that  the  bill  never  became  a  law,  not  hav- 
ing been  approved  in  the  form  in  which  it  was  passed.  We 
think  a  different  conclusion  is  to  be  drawn  from  the  condi- 
tion of  the  bill  as  well  as  from  its  subject-matter ;  the  dis- 
crepancy appears  to  have  been  a  clerical  mititake,  such  as 
should  not  be  held  fatal  to  the  existence  of  the  statute.  Con- 
sidering the  whole  section  and  its  manifest  purpose,  the  words 
proper  title  in  the  published  laws  should  be  construed  as 
meaning  a  paper  title  ;  otherwise,  the  statute  would  be  of 
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little  value.  If  a  person  hns  a  proper  title,  he  woald  have 
little  need  of  a  statute  allowing  him  to  pleKd  poijsession  and 
payment  of  taxes  for  five  yeara  ander  claim  and  color  of  title 
made  in  good  faith.  Color  of  title  meann  thnt  which  appeara 
to  be  title,  but  wliich  really  is  not  title.  The  words  proper 
title  in  the  latter  pai-t  of  the  section  are  incontiisteiit  with  the 
words  color  of  title  in  the  former  part.  In  our  opinion,  the 
phrase  *'  color  of  title,"  as  used  in  section  1  of  the  Act  of 
1874  (Gen.  Stats.,  §  2186),  refers  to  a  paper  writing  pui^ 
porting  to  convey  title,  or  to  some  writing  whereby  title  is 
nought  to  be  acquired,  Tliis  construction  gives  consistency 
to  the  different  words  and  phrases  of  the  section,  and  effect- 
uates the  evident  intent  and  purposes  of  the  act.  Simmon* 
V.  Powder  Workt,  7  Colo.  285 ;  Murray  v.  Sobton,  10  Colo. 
66  ;  Edwards  v.  D.  ^  JR.  Q.  R.  Co.,  18  Colo.  69. 

In  the  circuit  court  of  the  United  States,  section  2186, 
supra,  was  construed  as  follows:  ''The  court  interprets 
'proper'  title  to  mean  'paper'  title.  The  word  'proper' 
ill  the  statute  is  manifestly  a  mistake.  By  such  error  the 
word  '  proper '  is  used  for  the  word  '  paper.'  That  is  the 
law  under  nhich  the  claim  of  Mr.  Clifford  in  this  case 
arises."     See  Latta  v.  Clifford,  47  Fed.  Rep.  618. 

3.  The  view  nbove  expressed  as  to  the  meaning  of  the 
phrase,  color  of  title,  is  confined  to  the  statute  under  con- 
sideration. We  aie  aware  that  in  Lebanon  Mining  Co.  v. 
Soffera,  8  Colo.  37,  it  was  intimated  that  color  of  title  may 
exist  without  a  writing ;  but  that  was  not  the  point  decided 
in  respect  to  the  statute  in  question.  The  color  of  title  re- 
lied on  in  that  case  was  based  "  entii-ely  upon  instruments 
of  writing,"  so  says  the  opinion ;  and  the  decision  was 
against  appellant  because  it  appeared  that  its  possession  was 
not  under  claim  of  title  in  good  faith  for  the  statutory  period. 
In  that  case  it  was  also  said  that  the  plea  of  the  statute  Is  an 
affirmative  defence.  So  it  is ;  possession  and  payment  of  taxes 
must,  of  course,  be  affirmatively  shown  by  evidence  in  the 
first  instance  ;  and  so  also  the  acquisition  of  the  paper  title. 
But  when  such  evidence  does  not  disclose  bad  faiih  on  the 
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part  of  the  party  claiming  under  the  statute,  it  would  seem 
to  be  a  work  of  supererogation  to  offer  further  evidence  of 
good  faith,  unless  in  rebuttal  of  facts  and  cii-cumstances 
shown  by  the  opposite  party.  As  has  been  said  by  the  su- 
preme court  of  Illinois  construing  this  statute  :  "  The  law 
presumes  that  all  men  act  in  good  faith,  until  there  is  some 
evidence  to  the  contrary ; "  and  again :  "  Ccilor  of  title  made 
in  good  faith  is  shown  by  any  deed  or  instrument  which  pur- 
ports on  its  face  to  convey  title  which  a  party  is  willing  to 
and  does  pay  his  money  for,  apart  from  any  fraud.  The  deed 
itself  purports  good  faith,  unless  facts  and  circumstances  at- 
tending its  execution  show  the  party  accepting  it  had  no  faith 
or  cunMence  in  it."  We  see  no  reason  to  doubt  the  wisdom 
of  the  Illinois  decisions  ;  nor  do  we  consider  the  decision  in 
Lebanon  Mining  Co.  v.  Bogert,  tupra,  necessarily  in  conflict 
with  them.  Brooka  v.  Bru^,  35  Ills.  392  ;  Hardin  v.  Qouve- 
neur,  6d  Ills.  140. 

In  passing  upon  the  demun-ers  in  this  case  the  following 
are  to  be  taken  as  the  admitted  facts  :  Plaintiff  was  a  mar- 
ried woman  and  owned  the  property  in  controversy  in  her 
own  right  at  the  time  of  the  alleged  conveyance,  Septem- 
ber  23, 1872 ;  and  the  deed  of  that  date  to  Marriott  was  then 
executed  and  delivered  by  her  for  a  valuable  consideration, 
as  stated  in  the  3d  and  4th  defences.  The  question  then 
arises :  Was  such  deed  valid  and  effectual  to  convey  her  es- 
tate under  the  then  existing  statute  of  conveyances  ? 

4.  Counsel  for  plaintiff  contends  that  the  deed  of  Septem* 
ber  23,  1872.  mentioned  in  the  3d  and  4th  defences  of  the 
answer,  was  and  is  void,  and  does  not  give  color  of  title. 

For  the  last  twenty  years  it  has  been  the  settled  law  in 
Colorado  tliat,  "  Any  woman,  while  married,  may  bargain, 
sell,  and  convey  her  real  and  personal  property,  and  enter 
into  any  contract  in  reference  to  the  same,  as  if  she  were 
sole."  See  act  of  Feb.  12, 1874,  Gen.  Stats.  §  2278 ;  Wella 
.  V.  Cat/wood,  8  Colo.  493.  But  the  deed  in  controversy  was 
executed  in  1872 ;  and  at  that  time  a  married  woman  could 
not  convey  her  real  estate  except  by  substantial  compliance 
Vol.  XIX— 28 
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with  the  statute  of  oonveyancea  then  in  force.  See  Rev. 
State.  1868,  p.  111. 

By  Bection  17  just  cited  it  was  provided  that  to  convey 
hei'  lands  a  married  woman  iibould  unite  with  her  husband  in 
making  the  conveyance ;  that  she  tthnuld  acknowledge  the 
same,  separate  and  apart  from  her  huaband ;  that  the  officer 
hearing  the  acknowledgment  should  certify  that  the  same 
was  made  upon  examination  separate,  apart  from,  and  out  of 
the  presence  of  her  hushand ;  and  that  the  contents,  meaning 
and  effect  of  snch  deed  were  by  the  officer  fully  explained  to 
the  wife.  The  certificate  attached  to  plaintiffs  deed  shows 
substantial  compliance  with  all  these  provisions,  and  further 
that  plaintiff  acknowledged  that  she  freely  and  voluntarily 
executed  the  deed,  and  relinquished  her  dower  to  the  lands 
and  tenements  therein  mentioned  without  compulsion  of  her 
husband,  and  that  she  did  not  wish  to  retract  the  same.  In 
Nxppel  V.  Hammond,  4  Colo.  215,  a  certificate  substantially 
like  the  one  in  this  case  was  held  to  be  sufficient,  though  the 
notary  in  that  case  certified  expretaly  that  the  wife  was  per- 
sonally known  to  bim  ;  this  point  wil!  be  noticed  hereafter. 
There  is  some  surplusage  in  the  certificate,  but  that  does  not 
invalidate  the  conveyance.     Cheater  v.  Rwrney,  26  111.  98. 

It  is  contended  that  the  certificate  of  the  notary  does  not 
show  compliance  with  the  provisions  of  section  14  of  the 
statute  of  conveyances.  This  was  not  essential  to  the  valid- 
ity of  the  deed  as  a  conveyance.  A  deed  duly  executed  by  a 
person  guijurii  may  be  valid  as  a  conveyance  though  not 
acknowledged  and  certified  as  provided  by  section  14.  ffol- 
laday  v.  Dailey,  1  Colo.  467,  affirmed  by  U.  S.  Sup.  Ct,  19 
Wall.  606.  The  advantage  of  having  a  deed  acknowledged 
and  certified  is  that  it  '*  may  be  read  in  evidence,  without, 
in  the  first  instance,  additional  proof  of  the  execution  there- 
of." See  §§  19  and  20,  Statute  of  Conveyances ;  R.  S.  1868. 
p.  112;  also.  Gen  Stats.  §§216,  217;  1  MUls  An.  Stats. 
§§447,448. 

Section  17  provided  that  section  15  should  not  apply  to 
conveyances  by  married  women,  but  did  not  provide  that 
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section  14  should  not  apply  to  such  conveyances ;  heut 
is  signed  that,  even  though  the  certificate  of  acknowl 
ment  was  sufficient  to  make  the  deed  valid  at  a  conveyi 
it  was  not  sutBcient  to  entitle  it  to  be  read  in  evidence  ^ 
out  further  proof  in  the  fii-st  Instance.  Another  sectio 
the  same  statute  refutes  this  argument.  Section  19  prr 
ed ;  "  All  »uch  deeds  •  •  •  acknowledged  or  proved  in 
cordance  with  tMt  chapter  ■  •  •  may  be  read  in  evidi 
without  in  the  first  instance  additional  proof  of  the  execu 
thereof."  This  language  w»s  comprehensive  enough  t^ 
elude  deeds  of  married  women  acknowledged  as  provide< 
section  17,  as  well  as  deeds  of  other  persons  acknowledge 
proved  as  provided  by  sections  14  and  15.  True,  it  did 
include  deeds  of  married  women  proved  as  provided  by 
tion  15,  because  at  that  time  deeds  of  married  women  f 
specially  excepted  fi'om  the  operation  of  section  15. 

This  view  of  the  statute  is  altogether  reasonable, 
certificate  required  by  section  17  provided  for  the  Identi 
tion  of  maiTied  women  with  all  reasonable  certainty, 
example,  in  the  present  case,  the  officer  certified  that  He 
J.  Knight  was  personally  known  to  him  ;  he  further  certi 
that  he  examined  Elizabeth  J.  Knight,  wife  of  »aid  Hew 
Knight,  apart  from  her  husband,  etc.  It  is  obvious  tha 
could  not  have  made  such  further  certificate  unless  he  k 
Elizabeth  J.  Knight  to  be  the  wife  of  Henry  J.  Knight. 

Some  of  the  Illinois  decisions  cited  are  not  applicabl 
this  question,  the  statute  of  that  state  being  different  ir 
spect  to  conveyances  by  married  women.  See  Cook< 
Co.'s  Ed.  111.  Stats.  (1858),  vol.  2,  p.  963.  The  dissen: 
opinion  by  Chief  Justice  Breese  in  lAndUy  v.  if^ith,  46 
529,  is  certainly  applicable  to  the  Colorado  statute,  and  I 
sustains  the  reasoning  of  the  foregoing  example. 

The  origin  of  the  statutory  requirements  heretofore  ei 
ing  concerning  conveyances  by  married  women,  is  reai 
ti-aceable.  By  the  ancient  common  law  the  method  of  < 
veying  a  married  woman's  lands  was  for  her  to  unite  n 
her  husband  in  levying  a  fine.     This  was  a  formal  proceeo 
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in  court,  an  essential  part  of  which  was  that  the  preaidiog 
judge  or  judges  examined  aad  advised  the  wife  privately 
concerning  her  rights,  with  tlie  view  to  protect  her  against 
the  undue  influence  of  her  husband,  as  well  as  to  make  sare 
that  she  did  not  make  a  disadvantageous  disposition  of  her 
estate.  If  the  proposed  conveyance  was  approved,  the  whole 
proceeding  was  made  a  matter  of  record,  and  thus  record 
proof  of  the  conveyance  of  the  wife's  estate  was  preserved 
and  parol  proof  excluded.  2  Blackstoue,  348-855 ;  Martin 
V.  Iheelly,  6  Wend.  9 ;  Mount  v.  Eeiterson,  6  Cold.  (Tenn.) 
452;  Keller  V.  Klopfer,  S  Colo.  185. 

The  requirement  that  a  married  woman,  in  order  to  convey 
hei'  real  estate,  must  execute  and  acknowledge  her  deed  before 
an  officer  by  whom  she  was  to  be  first  examined  and  informed 
of  the  meaning  and  effect  of  the  deed  separate  and  apart 
from  her  husband,  preserved  the  essentials  of  the  common 
law  method.  The  certi6cate  of  the  officer  making  the  exam- 
ination and  taking  the  acknowledgment  corresponded  to  the 
i-ecord  proof  made  by  the  levying  of  a  fine.  Hence,  under 
such  statutes  the  decisions  have  been  uniform  that  a  married 
woman's  deed  could  not  be  praved  in  the  Hi'st  instance  by 
parol,  but  only  by  the  certificate  of 'the  officer.  Both  the 
statutoiy  and  the  common  law  methods  of  conveying  the 
estates  of  married  women  are  practically  obsolete  in  Col- 
orado at  the  present  time.  The  manied  woman  is  in  law- 
deemed  capable  of  managing  her  own  affairs ;  she  has  the 
power  as  well  as  the  right  to  convey  her  ital  estate  withoat 
let  or  hihdi-ance  fram  any  one ;  she  i-equiree  no  protection, 
and  she  suffers  no  restraints,  in  such  matters. 

The  case  of  Qomer  v.  Chaffee,  6  Colo.  814,  is  not  in  point 
in  this  case.  It  is  true,  in  that  case  it  was  said,  "  It  is  dif- 
ficult to  see  how  the  statute  of  limitations  can  avail  a  de- 
fendant holding  u  void  deed  ; "  hut  the  statute  then  under 
consideration  waa  a  very  different  statute  from  the  one  now 
relied  on.  Gen.  Laws  1887,  §  2335.  The  question  of  pos- 
session and  payment  of  taxes  uuder  claim  and  color  of  title, 
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made  in  good  faith,  was  not  involved  in  the  Gome^Chaffee 
caie. 

5.  Upon  the  admitted  facts,  the  deed  of  plaintiff  to  Mar- 
riott, including  the  certificate  of  acknowledgment,  must  be 
held  valid  and  effectual  to  convey  plaintiffs  estate  in  fee 
simple  to  ^e  grantee  named  therein.  It  is  scarcely  neces- 
sary to  add  that  such  a  deed,  however  invalid  it  may  be 
shown  to  be  by  evidence  aliunde,  nevertheless  constitutes 
color  of  title  under  the  statute  of  limitations  in  question. 
See  Sedgwick  &  Waite  on  Land  Titles,  §  780 ;  Mount  v. 
Kuterton,  tupra;  Oriffen  v.  Stamper,!!  Ga.  108.  The  third 
and  fourth  defences  must  each  be  held  sufficient  in  law  as 
an  answer  to  the  complaint. 

The  first  special  replication  to  the  third  and  fourth  de- 
fences is  p.  plea  of  won  ett  factum;  in  substance  it  denies 
,  that  plaintiff  executed  the  deed  in  controvtii^y ;  and  as  de- 
fendant by  his  tiiird  defence  relies  upon  a  valid  title  in  him- 
self 1^  virtue  of  such  deed,  such  denial  is  a  sufficient  answer 
to  such  defence.  The  first  special  replication  must  also  be 
regarded  as  a  sufficient  answer  to  the  fourth  defence,  fi>v 
though  it  does  not  tiuverse  tiie  averment  of  possession  ami 
payment  of  taxes  by  defendant  under  claim  and  color  of  title, 
it  does  allege  that  Marriott  and  those  deriving  title  under 
him,  including  defendant,  from  the  time  they  and  each  of 
them  claim  to  have  derived  title  respectively,  well  knew  that 
the  deed  in  controversy  was  not  the  deed  of  plaintiff ;  such 
allegatioa  challenges  and  pute  in  issue  the  good  faith  of  de- 
fendant's claim  of  title.  There  aie  also  other  replications 
putting  in  issue  matei-ial  allegations  of  each  of  the  affirma- 
tive defences,  including  the  third  and  fourth;  so  that  each 
affirmative  defence  was  in  one  or  more  substantial  particulars 
sufficiently  i-eplied  to,  and  the  plaintiff  was  entitled  to  a  trial 
upon  the  issues  thus  formed. 

The  second  special  replication  to  the  third  and  fourth  de- 
fences is  not  sufficient  in  law  as  an  answer  to  either  of  said 
defences,  and  the  demurrer  thereto  was  properly  sustained. 
There  was  error,  however,  in  sustaining  the  demurrer  to  the 
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first  special  replication,  and  also  in  disregnrding  other  replt- 
cationa  as  above  shown.  The  judgment  of  the  district  court 
must  therefore  be  reveraed  and  the  cause  remanded  for  far- 
ther proceedings  In  accordance  with  this  opinion. 

Reverted. 


ToBEie,  Plaihtipp  in  Ereoe,  v.  The  People,  Defbniv 

ANT  IK  ErROB. 

1.  Etudkmok  Dt  Cbihinai.  Cases. 

Oral  declarations  of  a  party  accused  of  a  crime  In  respect  to  matters 
leleraut  to  the  Issue,  vheu  voluntarily  made,  ate  always  competent 
eridence  against  him.  They  are  allowed  to  be  proved,  aod  their 
falsity  to  bo  shown  by  other  evidence.  Such  admlsslooe  oonttdoed 
la  an  affidavit  by  the  accused  fall  within  the  rule. 

2.  Pbaotice  m  Chikinai.  Cases. 

The  conduct  of  the  district  attorney  In  his  argument  to  the  jury,  even 
if  improper,  cannot  be  made  av^lable  to  reverse  a  judgment,  unless 
such  conduct  was  objected  to  at  the  time. 

3.  PaACTICE—IlIFE ACHING  EviDBHCE. 

It  is  not  error  to  refuse  to  adroit  evidenoe,  the  only  tendency  of  wMoh 
would  be  to  Impeach  a  wilaess  upon  an  immaterial  matter. 

Error  to  the  District  Court  of  Pueblo  County. 

Mr.  D.  M.  Campbell  and  Mr.  Geo.  SALiaBUBY,  for  plain- 
tiff in  error. 

Mr.  Eugene  Enolby,  attome;  general,  and  Mr.  H.  T. 
Sale,  for  the  people. 

Mr.  Justice  Goddard  delivered  the  opinion  of  the  court. 

The  defendant  below,  plaintiff  in  error  here,  waa  convicted 
of  the  crime  of  murder  of  the  first  degree  and  sentenced  to 
death.  The  evidence  waa  entii'ely  circumstantial,  but  no 
question  as  to  its  sufficiency  is  presented  upon  thia  review. 
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The  principRl  error  relied  on  for  reversal  is  the  admiasion  in 
evidence  of  au  affidavit  made  by  plaintiff  in  error  to  procure 
oompuLsoiy  prooeits  for  witnesses.  The  aGBdavit  contained  a 
statement  that  the  plaintiff  in  error  expected  to  pi-ove  by  cer- 
tain witnesses  (naming  thero)  where  he  was  at  the  time  the 
alleged  homicide  was  committed,  for  the  purpose  of  proving 
an  alUii.  On  the  trial  of  the  cause  the  prosecution  introduced 
this  affidavit  in  evidence,  over  the  objection  of  plaintiff  in 
error ;  and  for  the  pui-pose  of  showing  the  falsity  of  the  state- 
ments thei'ein  contained  aa  to  the  whereabouts  of  plaintiff  in 
error  on  the  day  of  the  homicide,  introduced  some  of  the  wit- 
nesses named  in  the  affidavit.  It  is  insisted  that  the  admis- 
sion of  this  affidavit  and  the  testimony  conti-adicting  the 
statements  contained  therein  was  error. 

Upon  careful  consideration,  we  are  of  the  opinion  that  the 
affidavit  was  properly  admitted  in  evidence  for  the  purpose 
for  which  it  was  offered.  Oral  declarationii  of  a  party  ac- 
cused of  crime  in  respect  to  matters  relevant  to  the  issue, 
when  voluntarily  made,  are  always  competent  against  him. 
Such  declarations  are  allowed  to  be  pi-oved,  and  their  fabiity 
shown  by  other  evidence.  The  accused  may  explain  such 
declai-ations,  and  it  is  for  the  juiy  to  determine  the  weight 
to  be  attached  to  them;  and  when  admissions  are  made  vol- 
uiitutily  and  deliberately  in  a  sworn  affidavit,  there  is  no  rea- 
son that  we  can  perceive  why  they  are  not  equally  admissible 
for  the  same  purpose. 

Ithas  been  frequently  held  that  affidavits  foracontinuanoe, 
which  are  very  analogous  in  character  to  the  affidavit  under 
consideration,  are  admissible  in  evidence  for  the  purpose  of 
showing  statements  or  declarations  of  the  defendant  volun- 
tarily made  in  regard  to  the  cnme  with  which  he  is  charged ; 
and  witnesses  by  whom  it  is  alleged  such  statements  can  be 
verified  may  be  called  to  show  their  falsity.  State  v.  BUkop, 
98  N.  C.  773  J  Pledger  v.  State,  77  Ga.  242 ;  State  v.  Hayes, 
78  Mo.  S07 ;  Behler  v.  State,  112  Ind.  140 ;  Commonwealth  v. 
Starr,  i  Allen,  SOI. 

It  is  further  contended  that  the  district  attorney  made  an 
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improper  use  of  the  aGBdavit  in  argument  to  the  jury  in  com- 
menting upon  HQch  portions  of  it  as  were  prejudicial  to  the 
acctmed  and  omitting  to  call  the  jury'8  attention  to  other 
portions  that  were  in  his  favor. 

It  is  true  that  a  party  t^^ainat  whom  an  omiasion  is  intro- 
duced is  entitled  to  have  the  whole  statement  accompanying 
and  explaining  the  admission  go  to  the  jury.  State  v.  Martin, 
28  Mo.  530. 

The  record  diaclosen  that  the  affidavit  in  question  was  fully 
read  to  the  jury  upon  its  inti'oductioii  in  evidence,  and  they 
had  its  entire  contents  before  them ;  and  we  cannot  perceive 
how  error  can  be  predicated  upon  the  manner  in  which  coun- 
sel for  the  people  treated  the  same  in  aigument.  And, 
furthermore,  if  the  conduct  of  counsel  in  that  matter  was 
improper,  it  cannot  now  be  made  available  to  reverse  the 
judgment,  by  reason  of  the  failure  on  the  part  of  counsel  for 
defendant  to  object  to  such  conduct  at  the  time. 

The  eiTor  assigned  upon  the  refusal  of  the  court  to  permit 
the  testimony  of  the  witness  Heron  taken  before  the  coroner 
to  be  introduced  to  impeach  such  witness,  we  think  is  also 
untenable,  for  two  leasous ;  Firtt,  The  matter  upon  which  an 
impeachment  of  the  witness  was  sought  was  immaterial.  It 
related  solely  to  a  discrepancy  between  the  testimony  of  the 
witness  given  before  the  coroner  and  that  given  upon  the 
trial  as  to  the  date  at  which  a  conversation  between  one  Jen- 
nings and  the  witness  occurred.  He  stated  upon  the  trial  that 
on  the  28th  or  30th  of  June,  Jennings  informed  bim  that  be 
had  been  to  the  cabin  of  the  deceased  and  found  the  door 
looked  and  the  well  filled.  The  testimony,  while  hearsay, 
was  admitted  without  objection.  No  variance  or  discrepancy 
occurred  as  to  the  substance  of  the  convei-sation  alleged  to 
have  been  had,  but  only  as  to  the  date.  Seetmd,  The  state- 
ment of  the  witness  as  made  befors  the  coroner  was  i-ead  to 
him  upon  cross-examination,  and  he  was  fully  intenogatad 
in  relation  thereto ;  and  in  this  manner  his  statement  before 
the  coroner,  that  in  the  convei'SHtion  Jennings  had  stated  that 
his  visit  was  on  the  28d  or  24th  of  June,  was  clearly  before 
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tfae  jury.  The  witness  did  not  deny  that  he  so  testified  be- 
fore the  coinner,  but  admitted  that  if  he  did  so  the  date  waa 
incorrect ;  that  he  was  not  positive  as  to  dates.  The  ev>- 
deoce,  therefore,  taken  betore  the  coi'Otier  was  given  its  full 
weight,  as  impeaching  testimony  before  the  jury. 

It  appeared  from  other  testimony  in  the  case  that  his  state- 
ment before  the  coroner  as  to  the  time  the  conversation  oc- 
curred, or  the  time  Jennings  had  made  his  visit  to  the  cabin 
of  deceased,  was  incorrect,  and  that  the  statement  as  made 
upon  the  trial  as  to  the  date  was  correct.  While  it  would 
have  been  proper  to  have  admitted  the  written  testimony  of 
the  witness  Heron  as  taken  before  tlie  coroner,  yet,  it  having 
been  fully  brought  before  the  jury  as  above  stated,  pkintifE 
in  error  was  not  prejudiced  by  such  refusal. 

The  foregoing  objections,  being  the  only  ones  urged  before 
us,  and  they  presenting  no  sufficient  reversible  en'or,  the 
judgment  of  the  court  below  must  be  affirmed. 


Nesbit,  Plaintiff  in  Ebbob,  v.  The  People,  Defend- 
ant IN  Ebbob. 


I   l»    44 

SI      * 


1.    AMKMDUBNTB  to  COITBTTTnTIOII. 

The  power  ol  the  general  assembly  to  propose  amendments  to  the  con-  '*  -"^ 

atitutton  ia  not  subject  to  the  prorlsiona  of  article  6  regnlatiiig  the  :»i    imi 

introduction  and  passage  of  ordinary  legislative  enaotmsnts.  ^^'^    *"^l^ 

Section  2  of  aj'tiole  19  prescribea  the  method  of  proposing  amendments  ,i  :'i    4Jn 

to  the  constitution,  and  no  other  rule  controls.  Ijl^i   42.-, 

3.  ExiBTBjjcK  OF  CoNSTrrnrioNAi.  Provision. 

A  question  of  fact  as  to  the  existence  or  non-existence  of  a  law  (con- 
stitutional or  statutory)  Is  a  question  of  law  to  be  determined  by 
the  court,  and  not  hy  soma  other  tribunal,  and  in  deciding  such 
question  resort  may  be  had  to  other  evidences  than  the  Besslon 
laws  published  by  anthority. 

S.  Hardatort  Frovisionb. 

Constitutional  pi-ovislons  are  generally  to  be  considered  mandatory 
rather  than  directory,  and  those  regulaUng  the  mode  of  making 
amendments  to  the  constltntlon  must,  iu  general,  be  strictly  ob- 
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Berv«d;  but  Uie  amendments  to  iecUuns  6,  10  and 22  of  articles 
of  the  Constitudon,  approved  in  ]SS4,thougIiuot  accurately  entered 
In  full  on  the  joumala  of  the  two  houBea,  are  held  to  be  valid  for 
reasona  atatad  In  the  opinion. 

4.  iNFOBMATiofl  Act. 

The  statute  providing  that  crimee  and  mledemeanon  may  be  prosiMuted 
and  puDisbed  by  Information  based  upon  preliminary  examlnaUon 
and  commitment,  is  not  oonti'ary  to  any  oonetitntjonal  provlalou. 

5.  DlSTBIOT  Attoriibtb  aitd  Clbrkb — Deputibs. 

The  etatut«a  providing  that  dlBtriot  attornoye  and  clerks  of  dlatrict 
courts  respectively  may  act  by  deputy,  are  valid;  and  where  the 
dtBtriot  court  recognize!  euch  deputies,  it  is  to  be  presumed,  in  the 
absenoe  of  anything  to  the  contrary,  that  such  deputies  were  duly 
appointed  and  quatUled. 

0.  Objectiohs,  hot  Specific. 

Where  objectiona  relate  to  statutefi,  which  are  In  no  manner  dted  or 
painted  out,  either  in  the  lecord  proper,  or  in  the  bill  of  ezoepUonB, 
or  in  the  assignment  of  errors,  or  in  the  brief  or  Moment  of  conn- 
eel,  Buch  objections,  under  the  standing  rules  and  practice  of  this 
court,  will  not  be  conddered. 

7.  DBrsNSE  OF  Inbabitt. 

The  defense  being  insanity,  the  court  upon  motton  of  defendant  with 
the  ooDseut  uf  the  district  attorney  appointed  a  phyrician  to  make 
an  examination  and  to  testify  on  the  trial  as  to  defendant's  mental 
condition;  held,  that  an  examination  and  conHultation  between  de- 
fendant and  the  physician,  under  such  circumstances,  was  not  con- 
fidential; and  that  the  phyBiolan  could  be  called  by  the  state  to 
testify  in  rebuttal,  even  though  he  had  not  been  called  by  defendant. 

8.  New  Tbial — Aftek-dibcovbskd  Etidehck. 

A  moticn  for  a  new  trial  on  tlie  ground  of  otter-discovered  evidence  to 
be  avi^llng  must  show  that  the  moving  party  could  not  with  rea- 
sonable diligence  have  discovered  the  evidence  In  time  for  the 
former  trial;  and  where  the  newly  discovered  evidence  oonslsts  of 
a  professional  opinion  as  to  the  mental  condition  of  defendant,  the 
motion  is  InsufBcient  unless  it  be  shown  that  proper  eSorta  were 
mode  to  obtain  tlie  same  before  the  trial. 

fl.  Jurors — Talebmeh. 

The  term  talesmen,  in  section  4  of  the  act  of  1B9I  concerning  jurors,  In- 
cludes such  perBouB  as  may  be  summoned  to  supply  a  deflclencj  In 
ti)e  regular  panel  as  well  as  persons  summoned  for  the  trial  of  a 
particular  cause. 

Error  to  the  Dittrict  Court  of  Arapahoe  County. 

Upon  informatioa  filed  by  the  district  attorney,  WilliHin 
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Nflsbit,  defendant  below,  was  convicted  of  murder  of  the  first 
degree  and  sentenced  accordingly.  He  biings  the  cause  to 
this  court  b;  wiit  of  error. 

STATBMBHT. 

Defendant  was  a  man  upwards  of  fifty  yeaiB  of  age.  Mi^ 
Irwin,  the  deceased,  was  about  forty-eight.  Both  were  resi- 
dents of  the  city  of  Denver.  Mrs.  Irwin  lived  at  2404  Lari- 
mer street,  and  with  her  sister,  Miss  Kate  Swift,  kept  board- 
el's.  Defendant  and  Mis.  Irwin  had  had  business  dealings 
concerning  the  furniture  and  good  will  of  the  boarding  house, 
and  other  propeity.  These  dealings  culminated  in  a  law- 
suit ;  the  cause  was  tried  and  concluded  on  March  &1, 1893, 
at  about  11.80  o'clock  in  the  forenoon.  Defendant  was  pres- 
ent at  the  trial,  and  so  also  was  Mrs.  Irwin,  accompanied  by 
her  sister.  The  result  of  the  tiial  was  unfavorable  to  de- 
fendant. 

After  the  trial  Mi-s.  Irwin  and  her  sister  went  home ;  and 
Mrs.  Irwin  being  sick  with  a  cold,  as  her  sister  testified,  retired 
to  bed.  Defendant,  also,  at  the  close  of  the  trial  went  to 
his  room  ;  sometime  after  he  went  into  a  brass  foundry  near 
his  place,  where  he  met  some  acquaintances  and  staid  there 
awhile  vbiting  and  drinking  beer.  About  four  o'clock  of  the 
same  day  he  went  into  the  saloon  which  wa^  under  the  apart- 
ments occupied  by  Mi's.  Irwin,  and  there  took  a  drink  of 
whisky.  He  then  went  upstairs,  met  Miss  Swift,  with  whom 
he  was  acquainted,  and,  as  she  testifies,  said  to  her  pleasantly, 
"  How  do  you  do  ?  "  Defendant  asked  for  Mrs.  Irwin.  Up- 
on being  told  that  Mrs.  Irwin  was  in  her  room  asleep,  he  said, 
"  I  would  like  to  see  her."  Miss  Swift  went  into  the  bedroom 
where  her  sister  was,  and  returning  told  defendant  that  Mrs. 
Irwin  was  in  bed  and  could  not  see  him.  He  insisted  upon 
seeing  her,  saying,  "  I  must  see  her."  Miss  Swift,  went  again 
to  her  sister's  bedroom,  and  returning  told  defendant  that 
Mrs.  Irwin  was  undressed  and  could  not  see  him.  Defend- 
ant replied,  "  She  need  not  get  out  of  bed ;  I  will  speak  to 
her  at  the  door."     Miss  Swift  testifies  that  she  saw  nothing 
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unueaal  in  defendant,  and  so  went  into  the  kiteben  near  by. 
It  appears  that  defendant  opened  the  door,  stepped  into  Mw. 
Irwin's  room,  and  s^d,  "  I  have  come  to  settle  the  matter 
with  you,''  and  thereupon  di-ew  a  revolver  and  fired  four  bul- 
lets into  her  body. 

Miss  Swift  testifies  that,  hearing  the  shots,  she  came  to  the 
door  in  tiuie  to  nee  defendant  fiie  the  fourth  shot,  and  that 
Mi-s.  Irwin  was  kneeling  at  her  bedside  at  the  time.  Defend- 
ant said  to  Miss  Swift.  "I  will  shoot  you,"  and,  upoTi  her 
running  down  the  Itack  stairs,  defendant  went  out  and  was 
arrested.  Being  somewhat  roughly  handled  by  persons  as- 
sisting in  the  arrest,  defendant  was  excited,  called  uames,  and 
made  use  of  profane  language. 

Defendant  was  placed  in  the  police  patrol  w^on,  and  upon 
being  searched  the  weapon  with  which  he  had  dune  the  shoot- 
ing was  found  in  his  coat  pocket.  Defendant  was  soon  there- 
after taken  back  to  the  house  where  Mrs.  Irwiu  was  lying 
wounded,  and  upon  her  identifying  him  as  the  man  who  had 
shot  her,  defendant  said  with  profane  expletives,  "I  am 
sorry  I  didn't  give  you  more  of  it."  On  being  removed  to 
the  police  station,  defendant  was  called  into  the  office  of  the 
chief,  and  being  asked  why  he  had  done  the  shooting  said 
again,  in  profane  and  foul  Ixnguage :  "  she  cheated  me,  aiid 
sold  me  nut  under  a  mortgage.  Slie  beat  me  in  a.  ti-ade. 
We  had  a  hiwsuit  in  the  morning,  and  she  beat  me  because 
I  didn't  have  enough  to  swear.  I  shot  her  three  times.  I 
was  not  drunk." 

Mi-8.  Irwin  died  as  the  result  of  her  wounds  the  third  day 
after  the  shouting. 

On  the  defense,  defendant  testified  that  he  had  no  recol- 
lection of  tlie  shooting,  noi-  of  anything  for  a  few  hour's  pre- 
vious thereto.  Other  witnesses  for  defendant  testified,  giving 
an  account  of  liis  life,  his  business  habits,  conduct,  character 
istics,  and  circumstances  tending  to  show  that  be  was  some- 
what erratic,  and,  in  tlieir  opinion,  of  unsound  mind  at  times. 

The  state  offered  testimony  in  rebuttal  of  the  alleged  in- 
sanity of  defendant,  Dr.  Eskridge  testifying  that  from  an 
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ezamiiiation  made  by  himaelf,  h8  well  sa  from  the  testimony 
stated  to  biin  in  a  hypothetical  question,  he  wjw  of  the  opin- 
ion the  defendiint  wtui  aane. 

COJJBTITUTION,  ART,  19. 

"Sec.  2.  Any  amendment  or  amendments  to  this  constitn- 
tioD  may  be  proposed  in  either  house  of  the  general  assembly, 
and  if  the  same  shall  be  voted  for  by  twu-tliirds  of  all  the 
members  elected  to  each  house,  such  proposed  amendments, 
together  with  the  ayes  and  noes  of  each  house  thereon,  shall 
be  entei-ed  in  full  on  their  respective  journals ;  and  the  secre* 
taiy  of  state  shall  cause  the  said  amendment  or  amendments 
to  be  published  in  full  in  at  least  one  newspaper  in  each 
county,  (if  such  theie  be),  for  three  months  previous  to  the 
next  general  election  for  members  to  the  general  assembly  j 
and  at  said  election  the  said  amendment  or  amendments  shall 
be  submitted  to  the  qutilified  electors  of  the  state  for  their 
appi'oval  or  rejection,  and  such  as  are  approved  by  a  majority 
of  those  voting  thereon  shall  become  pait  (if  this  constitution ; 
hut  the  genei'al  assembly  shall  have  no  power  to  pmpose 
amendments  to  more  than  one  article  of  this  constitution  at 
the  same  sesaion." 

Mr.  Daniel  PrbsCott,  for  plaintiff  in  error. 

Mr.  EtTOBNB  Engley,  attorney  geneml,  and  Mr.  H.  T. 
SAI.E,  for  the  People. 

Me.  Justice  Elliott  delivered  the  opinion  of  the  court. 

At  the  outset  of  this  case  we  ai-e  confronted  with  a  ques- 
tion of  the  utmost  importance — a  question  involving  tiie  va- 
lidity of  certain  amendments  to  the-  constitution  as  proposed 
by  the  general  assembly  in  18S3.  The  title  of  the  act  pro- 
posing the  amendments,  as  finally  passed,  was  as  follows : 
*"■  An  Act  to  Submit  to  the  Qualified  Electora  of  the  State  of 
ColoradoAmendmenbs  to  SectionsSix  (6), Nineteen  (Id), and 
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Twenty-two  (22)  of  Article  Five  (6)  of  the  Constitution  of 
the  State  of  Colorado,  concerning  Legislative  Department" 
Session  L&ws  1888,  p.  21. 

The  amendments  thus  proposed  provided  in  effect : 

1.  That  "  no  session  of  the  general  assembly  shall  exceed 
ninety  days ; "  the  original  limit,  after  the  first  session,  van 
forty  days. 

2.  That  "  no  hill,  except  the  general  appropriation  bill  for 
the  expenses  of  the  government  only,  introduced  in  either 
house  of  the  general  ajisenibly  after  the  first  thirty  days  of 
the  session,  shall  become  a  law ; "  the  original  limit  was 
twenty-five  days. 

3.  That  "  Every  hill  shall  Im  read  by  title  when  introduced, 
and  at  length  on  two  different  days  in  each  house ; "  the 
original  section  provided  that,  "Every  bill  shall  be  read  at 
length  on  three  different  days  in  each  house."  For  original 
§§  6, 19  and  22,  ai-t.  5,  see  Gen.  Stata.  (1883),  pp.  41-43; 
for  amended  sections,  see  Mills  An.  Stats.  (1891),  pp.  221- 
283. 

The  act  under  which  defendant  in  this  case  was  informed 
gainst  and  convicted  was  not  passed  by  the  general  assem- 
bly until  more  than  foity  days  after  the  commencement  of 
the  legislative  session  of  1891.  See,  Session  Laws  1891, 
pp.  240,  242. 

In  in  re  Dotpit,  17  Colo.  35,  it  was  held  that  the  act  of 
1891,  tupra,  providing  for  criminal  prosecutions  by  informa- 
tion baaed  upon  preliminary  examination  and  commitment, 
as  provided  by  seetiou  8  of  the  act,  was  free  from  the  consti- 
tutional objections  then  urged.  See,  also,  Jordan  v.  The  Peo- 
ple, decided  at  this  sitting  of  the  court.  (Ante  417.)  But  the 
objections  now  urged  against  the  infoi-roation  act  have  never 
before  been  raised  in  this  court ;  they  strike  deeper  than  the 
objections  made  in  the  Dolph  ca»e,  or  in  the  Jordan  ea»e; 
they  deny  the  power  of  the  general  assembly  to  pass  any  ael 
after  the  expimtion  of  the  Bi-st  forty  days  of  any  legislative 
session,  the  ground  of  objection  Iieiiig  that  the  constitutional 
amendments  proposed  in  1883,  as  above  stated,  were  not  pro- 
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posed  as  provided  by  tlie  conatitution,  and  that  they  are, 
therefore,  null  and  void.  The  specifio  objections  to  the  pro- 
posed ameudmeiite  ai'e  thus  stAted  by  counHel : 

"1.  The  hill  submitting  the  amendments  violates  see.  21 
of  art.  V  in  that  it  contains  more  thanone  subject. 

"  2.  It  also  violates  sec.  17  of  ait.  V  in  this,  that  during 
its  passage  through  the  house  it  was  ao  altered  and  amended 
as  to  change  ito  onginal  purpose. 

"  3.  During  the  passage  of  the  bill  it  was  amended  materi- 
ally, and  the  amendments  were  not  pnnted  as  required  by 
(oii^al)  sec.  22  of  art.  V. 

"  4.  The  bill  fails  to  comply  with  the  mandate  in  sec.  2  of 
art.  XIX,  requiiiiig  its  entry  in  full  on  the  journal  of  both 
houses. 

*'  6.  Sec.  22  is  invalid  for  the  additional  reason  that  it  is 
not  expressed  in  the  title  actually  adopted. 

"  Const,  art.  V,  seo.  21." 

As  coroUanea  to  the  foi'egoing  propositions,  counsel  states 
specific  objections  to  the  information  act  of  1891  as  follows : 

"  1.  The  bill  wan  introduced  later  in  the  session  than  per- 
mitted by  (original)  sec.  19  of  art.  V. 

"  2.  The  bill  was  not  read  at  length  on  three  different  days 
in  each  house,  as  required  in  (original)  section  22  of  arti- 
cle V. 

"  8.  All  the  proceedings  in  the  passage  of  the  bill,  except 
the  reading  of  the  bill  by  title  on  its  introduction,  were  had 
after  the  session  had  expired  by  lapse  of  time,  under  (ongi- 
nal) see.  8  of  art.  V." 

Most  of  the  foregoing  objections  are  easily  disposed  of. 
The  power  of  the  general  assembly  to  propose  amendments 
to  the  conatitution  is  not  subject  to  the  provisions  of  article  5 
regulating  the  introduction  and  passage  of  ordinary  legisla- 
tive enactments.  A  proposed  amendment  to  the  constitu- 
tion need  not  be  restricted,  like  an  ordinaiy  legislative  bill, 
to  a  single  subject ;  the  only  restriction  is,  that  '*  amend- 
mentH  shall  not  be  proposed  to  more  than  one  article  of  this 
constitution  at  the  same  session."    Const.,  art.  19,  sec.  2.    It 


jM,Googlc 


448  Nesbit  v.  The  People.  [Jmi.  T.. 

is  not  esaentinl  that  the  subject  of  a  proposed  amendment 
Bball  be  expressed  in  its  title  ;  a  proposed  amendment  need 
not  have  any  title  except  as  it  designates  the  article  of  the 
constitution  to  be  amended.  In  changing  a  proposed  amend- 
ment  to  the  constitution  during  its  passage  through  either 
bouse,  it  is  not  necessary  that  such  change  should  be  print- 
ed, nor  that  tbeonginal  purpose  of  the  proposed  amendment 
should  be  stiictly  adhered  to.     Soehler  v.  Sill,  60  Iowa,  543. 

Section  2  of  article  19  prescribes  the  method  of  propouing 
amendments  to  the  constitution,  and  no  other  rule  is  pre- 
scribed. It  is  not,  tberefoi-e,  by  the  "  legislative  "  article, 
but  by  the  article  entitled  "  amendments,"  that  the  legality 
of  the  action  of  the  general  assembly  in  proposing  amend- 
ments to  the  constitution  is  to  be  tested.  Article  19  is  tui 
yerurit ;  it  provides  for  revising,  altering  and  amending  the 
fundamental  law  of  the  state,  and  is  not  in  pari  materia 
with  those  provisions  of  article  6  presciibing  the  method  of 
enacting  ordinaiy  statutory  la\rH.  The  distinction  is  obvious. 
When  an  ordinary  legislative  bill,  free  from  constitutional  ob- 
jection, id  introduced  and  passed  by  both  houses  of  the  gen- 
eral assembly,  as  provided  by  article  5,  it  becomes,  when 
approved  by  the  governor  (or  without  his  approval  when 
passed  by  a  two-thirds  vote  of  both  bouses},  a  valid  and 
binding  law ;  thus,  an  act  of  ordinary  legislation  is  fullyand 
tinally  consummated,  and  thus  a  statutory  law  is  brougbtinto 
existence,  by  virtue  of  the  power  vested  in  the  legislative  de- 
partment of  the  government. 

But  in  proposing  an  amendment  to  the  constitution,  the 
action  of  the  general  assembly  is  initiatory,  act  final;  a 
change  in  the  fundamental  law  cannot  be  fully  and  finally 
consummated  by  legislative  power.  Before  a  proposed  amend- 
ment can  become  a  port  of  the  constitution,  it  must  receive 
the  approval  of  a  majority  of  the  qualified  electors  of  the 
state  voting  thereon  at  the  proper  general  election.  When 
thus  approved  it  becomes  valid  as  part  of  the  constitution 
by  virtue  of  the  sovereign  power  of  the  people  constitution' 
ally  expressed. 
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We  are  nwaie  that  the  practice  of  the  general  assembly  of 
this  state  has  been  to  introduce  proposed  amendmeats  to  the 
constitution  by  bill,  and  to  obsen'e  in  oomsidering  and  dis- 
posing of  snch  measures  the  usual  formalities  relating  to  or- 
dinary legislative  bills.  This  practice,  though'not  essential, 
is,  nevertjielese,  to  be  commended,  since  it  is  likely  to  insure 
greater  care  and  deliberation  in  conttideiing  mattera  of  such 
great  importance.  But,  as  before  stated,  the  requirements 
of  section  2  of  article  19  are  the  controlling  provisions  to  be 
regarded  by  the  general  assembly  in  pi-oposing  amendments 
to  the  constitution. 

It  is  urged  that  even  though  constitutional  amendments 
may  be  propused  otherwise  than  by  bill,  yet  as  the  general 
assembly  in  tiiis  case  undertook  to  pmpose  by  bill,  they  were 
bound  to  observe  the  formalities  of  a  bill  in  passing  the  same  ; 
and,  further,  that  the  bill  in  this  case  contained  other  mat- 
ters which  could  only  be  provided  for  by  a  statute  duly  enact- 
ed. It  is  true,  the  bill  in  this  case,  in  addition  to  the  pi-uposed 
amendments,  contained  provisions  prescribing  the  manner  of 
voting  upon  the  proposed  amendments,  and  the  canvassing 
of  the  returns  of  such  votes.  These  provisions  may  be  re- 
garded as  incidental  to  the  proposing  of  the  amendments ; 
there  being  no  genei'al  law  upon  the  subject,  it  was  neces- 
sary that  suitable  regulations  governing  the  voting  and  can- 
vassing of  returns  should  be  provided.  Conceding  that  the 
ivgulations  thus  inserted  gave  the  bill  a  statutory  character, 
it  was,  nevertheless,  unobjectionable ;  as  a  bill  for  an  act,  it 
had  but  a  single  subject  which  was  clearly  expressed  in  the 
title  ;  both  in  its  title,  foi'm  and  subject-matter,  it  was  free 
irom  every  constitutional  objection  ;  as  a  bill  for  an  ordinary 
legislative  act,  it  was  passed  through  both  houses  with  all  due 
formality,  and  was  enrolled  and  signed  by  the  proper  officers, 
including  the  governor ;  hence,  as  a  statate,  no  legitimate  ob- 
jection has  been  or  can  be  ui^ed  against  it.  The  fact  that  it 
also  contained  proposed  amendments  to  the  constitution  did 
not  vitiate  it  as  a  statute,  nor  did  its  statutory  character  af- 
fect the  validity  of  the  proposed  amendments  included  there- 
VOL.  XIX— 29 
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in,  since  amendmenta  may  be  proposed  in  any  form  or  mannec 
so  long  as  the  requirements  of  section  2  of  article  19  are  ob- 
served. The  remaining  objection,  to  the  effect  that  the  pro- 
posed amendment  were  not  entered  in  full  on  the  respective 
journals  of  the  two  houses  of  the  general  assembly,  requires 
further  consideration. 

2.  Every  court  must  determine  for  itself  what  the  law  is 
upon  a  given'  subject  whenever  it  becomes  neoessaiy  to  apply 
the  same 'IB  the  discharge  of  its  judicial  functions.  It  is  a 
matter  of  every  day  experience  that  the  court  must  decide 
what  the  common  law  is,  and  what  the  construotion  of  stat- 
utes shall  be ;  bo,  also,  the  court  must  decide  as  to  the  exis- 
tence or  validity  of  a  statute  wlienever  the  same  is  in  dispute ; 
and,  as  a  general  rule,  the  same  principle  applies  to  a  dispute 
respecting  the  existence  or  non-existence  of  constitutional 
provisions.  Sucb  dispute  may  become  a  question  of  fact, 
yet  the  court  must  determine  it,  and,  la  doing  so,  may  reeoi-t 
to  other  evidences  than  the  t>ession  laws  of  the  state  pub- 
lished by  authority.  It  may  seem  pai-adoxical,  but  It  is 
nevertheless  true,  that  a  question  of  fact  respecting  the  ex- 
istence or  uon-existence  of  a  law  is  a  question  of  law ;  it  is  a 
question  to  be  determined  by  the  court  whenever  it  ai'ises 
in  the  course  of  litigation,  and  not  a  question  to  be  refeired 
to  some  other  tribunal  for  decision.  Town  of  Ottawa  v.  Ptr- 
kint,  94  U.  S.  260. 

The  published  journal  of  the  house  of  representatives  for 
the  legislative  session  of  ISSSshows  that  the  proposed  amend- 
ments to  ailicle  5  were  introduced  and  passed  by  a  two-thirds 
vote  of  all  the  members  elected  to  that  house,  the  ayes  and 
noes  of  such  vote  being  entered  on  the  journal,  and  that  the 
proposed  amendments  were  also  entered  in  full  upon  the 
journal  of  the  house. 

The  published  senate  journal  shows  that  the  senate  imder- 
took  to  make  a  single  change  only  in  the  proposed  amend- 
ments, to  wit,  the  words  "first  teeenty  days  of  the  session," 
in  the  proposed  amendment  to  section  19  of  article  5,  were 
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changed  to  read  "  first  (Airty  days  of  the  eeesion."  The  pro- 
posed amendments  wei-e  entered  in  full  on  the  senate  journal. 

The  bill  being  returned  to  the  bonne  of  repi'esentatives, 
the  journal  Bhowa  that  the  amendment  changing  the  word 
"seventy"  to  "thirty  "  was  concurred  in  by  a  vote  of  two- 
thirds  of  all  the  members  elected  to  the  hoime ;  but  the  pro- 
posed amendment  thns  changed  was  not  f^iii  entered  in  full 
upon  the  journal  of  the  house. 

In  entering  the  proposed  amendment  on  the  senate  journal, 
several  discrepancies  occur  which  perhaps  should  be  regarded 
as  merely  clerical ;  for  example:  In  the  proposed  amendment 
to  section  6  the  house  jouvmd  contains  the  words,  "until 
otherwise  provided  for  hy  law ; "  in  the  senate  journal  the 
word  for  is  left  out.  In  the  proposed  amendment  to  sec- 
tion 19,  the  house  journal  uses  the  compound  word  "  members- 
elect,"  while  the  senate  journal  uses  the  words  "  membei-s 
elected."  But  there  are  differences  of  a  more  serious  charac- 
ter. In  the  proposed  amendment  to  section  22,  the  house 
journal  reads,  "  Every  bill  shall  be  read  by  title  when  intro- 
duced, and  at  length  on  tA«.  different  days  in  each  house," 
while  the  senate  journal  reads,  "  Every  bill  shall  be  I'ead  by 
title  vrhen  introduced,  and  at  length  on  two  different  days 
in  each  house." 

If,  in  arriving  at  a  conclusion  in  this  case,  we  were  to  be 
governed  entirely  by  these  legislative  journals,  it  would  be  a 
serious  question  to  determine  how  many  days  a  bill  should 
be  read  at  length ;  the  addition  of  two  lettera  makes  "  three  " 
of  the  woi-d  "  the ; "  and  it  requires  a  change  of  two  letters 
to  make  "  two  "  of  the  word  "  the."  In  neither  of  the  jour- 
nals is  there  any  record  of,  or  reference  to,  the  change  of  the 
word  the  to  the  word  two. 

In  this  connection  the  language  of  Mr.  Justice  Stone  in 
£i  re  Roberta^  5  Colo.  525,  is  appropriate : 

"  The  legislative  journab  are  required  by  the  constitution, 
and  for  an  obvious  purpose  cei'tain  things  are  required  to  be 
entered  therein.  They  possess  the  character  of  public  rec- 
ords, and  as  such  are  admissible  as  evidence  of  the  proceed- 
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iiigu  of  legislative  bodies,  and  this  independently  of  statutory 
provisions.  Their  valtte  at  evidence,  however,  it  a  queitionfor 
the  courts,  and  will  be  affected  hy  the  internal  evidence  which 
tueh  records  f umiak  a»  to  the  »y»tem  and  completenest  or  care- 
Uaaness  and  »lovenline»s  with  which  they  have  been  kept." 

The  condition  of  the  proposed  amendments  to  article  5,  as 
shown  by  the  published  legislative  journiils,  fully  justifies 
tlie  criticisms  made  in  the  Roberts  cate,  and  is  suggestive  of 
the  further  remaik  that  legislative  bodies  should  be  more 
cai-eful  in  selecting  competent  and  faithful  clerks  to  keep  the 
journals  of  their  proceedings ;  it  is  especially  necessary  that 
matters  of  so  ranch  importance  as  proposed  amendments  to 
the  constitution,  when  finally  agreed  to  by  the  two  houses, 
should  be  correctly  entered  in  full,  and  alike,  on  their  respec- 
tive journals,  as  the  constitution  i-equiiBS. 

3.  If  the  constitutional  amendments  now  challenged  were 
of  a  diffei-ent  nature,  or  if  the  objections  to  their  validity 
had  been  raised  at  an  eailier  date,  our  conclusion  might  be 
different ;  but  circumstances  and  conditions  of  the  most  vital 
character  require  that  these  amendments  be  upheld.  As  we 
shall  see,  their  foundation  ought  not  and  cannot  with  safety 
to  the  public  be  shaken  or  undermined.  The  most  cogent 
reasons  for  this  conclusion  ara  easily  stated,  though  it  is  not 
possible  to  enumei-ate  them  all. 

There  is  no  question  that  the  amendments  as  certified  and 
signed  by  the  proper  officem  of  the  two  houses  and  by  the 
governor,  were  passed  by  the  requisite  two-thirds  of  all  the 
members  elected  to  each  house ;  thus  enrolled  they  were  de- 
posited in  the  archives  of  the  state;  the  secretary  of  state 
caused  them  to  be  published  and  submitted  for  approval  or 
rejection  at  the  general  election  in  1884,  as  required  by  the 
constitution,  and  they  were  then  and  there  approved  by  a 
majority  of  the  qualified  electora  voting  tbereou ;  these  mat- 
ters are  in  no  way  controverted. 

Moreover,  the  amendments  have  been  accepted,  and  acted 
upon  by  every  department  of  the  government  since  they  were 
thus  adopted ;  five  regular  sessions  of  the  general  assembly 


jM,Googlc 


1694.]  Nesbit  v.  The  People.  463 

have  occurred  during  that  time ;  and  each  aession  has  con- 
tinued for  the  full  period  of  ninety  dayH.  The  bulk  of  all 
the  etatuteii  enacted  during  these  five  legislative  sesuions  won 
passed  after  the  expiration  of  the  oHf^nal  limit  of  forty  days. 
The  Session  Laws  of  1885,  1887, 1889, 1891  and  1898  show 
that  ahout  uinety-five  per  cent  of  all  the  statutes  passed  dur- 
ing such  sesHioiiB  were  approved  more  than  fifty  days  after 
the  commencement  of  the  session  at  which  they  were  enacted 
respectively ;  and  it  is  safe  to  say  that  not  a  single  legisla- 
tive bill  has  ever  been  read  at  length  on  three  different  days 
in  each  house  since  the  amendment  went  into  effect  requii^ 
ing  but  two  such  readings.  Not  only  has  the  great  bulk  of 
oi-dinary  legislation  been  passed  after  the  expiration  of  forty 
days  of  these  legislative  sessions,  but  legislation  of  the  most 
important  and  far-reaching  character  affecting  every  depart- 
nient  of  the  government  has  been  based  upon  these  amend- 
ments. 

Several  other  constitutional  amendments  have  been  pro- 
'  posed,  approved  and  acted  upon  since  the  amendments  in 
question  were  adopted,  and  such  subsequent  amendment!^ 
have  their  inception  in  acta  of  the  general  assembly  passed 
after  forty  days  of  the  session  had  expired — noUibly  the 
smendments  proposed  in  1885  and  approved  in  1886  chang- 
ing the  judiciary  article  of  tiie  constitution.  Based  upon 
such  amendments  to  the  judiciary  article  the  act  creating  the 
court  of  appeals  was  passed,  and  for  nearly  thi'ee  years  that 
court  has  exercised  appellate  jurisdiction  ia  a  large  number  of 
cases ;  so,  also,  by  virtue  of  the  same  amendments,  acts  pro- 
viding for  more  than  one  judge  in  certain  judicial  districts  have 
been  passed,  and  under  such  acts  no  less  thsn  nine  additional 
judges  have  been  appointed  or  elected,  and  bave  exeraised 
their  offices  in  courts  of  general  jurisdiction  for  a  peiiod  nf 
time  ranging  from  six  months  to  nearly  six  years ;  and  so, 
also,  acts  creating  several  new  judicial  districts  have  been 
passed,  and  judges  have  been  appointed  and  elected  for  such 
districts. 

Furthermore,  tlie  act  increasing  the  membership  of  the 
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two  bouses  of  the  geiiei-al  assembly  from  seventy-five  to  one 
bundled  membets  stands  upon  a  foundation  which  must  fall 
if  the  aiuendnienta  of  1884  are  declared  nullities.  So,  also, 
an  entire  code  of  civil  procedure  was  adopted  at  the  legisla- 
tive session  of  1887,  more  than  forty  days  after  the  com- 
mencement of  said  session,  and  such  code  with  its  amendments 
has  been  the  exclusive  law  regulating  the  commencement, 
trial  and  adjudication  of  all  ordinary  civil  actions  both  at 
law  and  equity  in  this  state  since  that  time. 

So,  also,  a  large  number  of  new  counties  have  been  created, 
organized  and  set  in  operation  in  different  part8  of  the  state 
since  adoption  of  the  amendments  of  1884.  These  county  or- 
ganizations and  all  the  operations  of  the  governmSnt  there- 
under, would  be  in  a  chaotic  condition  if  the  constitutional 
amendments  in  question  were  to  be  declared  nullities. 

Again,  the  revenue  article  of  the  constitution  has  been 
amended,  and  millions  of  dollars  of  the  public  funds  of  the 
state  have  been  appropriatfid  and  expended  in  pursuance  of 
acts  of  the  general  assembly,  all  of  which  said  amendments 
and  the  acts  passed  thereunder  depend  for  thetr  force  and 
validity  upon  the  constitutional  amendments  challenged  in 
this  case. 

So,  also,  the  charter  of  the  city  of  Denver  has  been  sev- 
eral times  amended,  and  the  boundaries  of  the  city  enlarged 
by  vb'tue  of  legislative  acts  dependent  for  their  existence 
upon  the  validity  of  the  constitutional  amendments  in  ques- 
tion. Under  these  several  acts  the  most  important  public, 
private  and  coi-porate  interests  are  involved,  all  of  which 
would  be  jeopardized  if  the  amendments  in  question  were 
to  be  overthrown.  The  full  extent  of  these  consequences 
cannot  be  enuniei-ated ;  they  can  scarcely  be  conceived  of  or 
comprehended. 

Wc  must  not  be  underatood  as  holding  that  the  maxim  ab 
ineonveniefUi  suffices  to  sustain  amendments  to  the  constitu- 
tion improperly  proposed  or  approved.  We  are  not  unmind- 
ful of  the  rule  that  constitutional  provisions  are  generally  to 
be  considered  mandatory  rather  than   directoiy.      We  are 
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ftware,  also,  tliat  many  courts  of  last  resort  have  held  that 
constitutional  provisions  providing  for  constitutional  amend- 
ments must  be  strictly  observed  in  order  that  such  amend- 
mente  may  be  upheld. 

The  reasons  for  our  conclusion  may  be  summarized  tbu7: 
Though  the  proposed  amendments  to  article  5  were  not  cor- 
rectly entered  in  full  on  the  journals  of  the  two  houses  as 
the  constitution  requires,  yet  it  is  clear  what  the  amendments 
were  and  are ;  they  were  preserved  by  the  enrolled  bill ;  it 
is  certain  that  they  were  proposed  and  adopted  in  good  faith 
by  the  i-equisitfl  number  of  both  houses  of  the  general  assem- 
bly ;  they  were  duly  published  and  submitted  by  the  secre- 
tary ()f  state  to  the  qualified  electore  of  the  state  for  their 
approval  or  rejection ;  they  were  duly  appi-oved  by  a  majority 
of  such  electois  voting  thereon  at  the  proper  geneml  election ; 
and  they  have  been  accepted  and  acted  upon  by  the  different 
departments  of  the  state  government  for  the  last  nine  years. 
By  virtue  of  said  amendments  the  organization  and  opera- 
tion of  the  different  depai-tments  of  the  state  government 
have  been  changed  and  otherwise  affected  in  many  substan- 
tial respects  ;  nearly  all  the  statutes  enacted  dui-ing  five  leg- 
ular  legislative  sessions  depend  upon  the  validity  of  said 
amendments ;  nearly  a  thousand  legislative  acts,  and  more 
judicial  decisions  and  executive  acts  Uian  can  be  enumerated, 
depend  upon  said  amendments. 

To  overthrow  amendments  thus  submitted  and  approved 
— thus  accepted  and  acted  upon — would  not  only  paralyze 
the  jurisprudence  of  our  state  and  affect  rights  and  interests, 
public,  piivat*  and  corporate,  in  a  degree  wholly  irreparable, 
but  would  disorganize  the  different  departments  of  govern- 
ment that  have  gi-own  up  under  these  amendments  to  such  k 
degree  as  to  almost  produce  a  state  of  anarchy.  The  approv- 
al of  these  amendments  by  the  people,  and  their  acceptance 
by  the  representatives  of  the  people,  have,  in  this  instance, 
practically  removed  the  question  of  their  validity  from  the 
sphere  of  mere  judicial  autliority  to  the  sphere  of  the  politi- 
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csl  power  of  the  state ;  the  conditions  are  such  that  the  ju* 
diciary  ought  not  attempt  to  declare  them  void. 

These  amendments,  and  the  almost  innumerahle  acta  of 
the  different  departments  of  the  government  dependent  there- 
on, have  become  so  interwoven  into  the  fabric  of  our  laws, 
constitutional  as  well  as  statutory,  that  they  cannot  he  un- 
raveled and  separated  without  nullifying  a  multitude  of  leg- 
islative, executive  and  judicial  acts,  thus  destroying  a  vast 
variety  of  rights  and  interests  that  have  accrued  thereunder, 
and  seriously  affecting  the  integrity  of  the  government  itself. 

Counsel  in  his  brief  quotes  from  the  opinion  in  Collier  v. 
FrierBon,  24  Ala.  109,  the  following: 

"The  constitution  is  the  supreme  and  paramount  law. 
The  mode  by  which  amendments  are  to  be  made  under  it  is 
clearly  defined.  It  has  been  said  that  certain  acts  are  to  be 
done — certain  requisitions  are  to  be  observed,  before  a  change 
can  be  effected.  Buttowhatpurpose  are  these  acts  required, 
or  these  requisitions  enjoined,  if  the  legislature,  or  any  other 
department  of  the  government,  can  dispense  with  them.  To 
do  so,  would  be  to  violate  the  instrument  which  they  are 
sworn  to  support;  and  every  principle  of  public  law  and 
sound  coostitutional  policy  requii-es  the  courts  to  pronounce 
gainst  every  amendment  which  is  shown  not  to  have  been 
made  in  accordance  with  the  rules  prescribed  by  the  fundar 
mental  law." 

The  Alabama  amendment  required  the  general  assembly 
to  elect  tile  state  treasurer  and  state  comptroller  biennially 
instead  of  annually.  We  do  not  question  the  correctness  of 
the  Alabama  decision ;  but  the  language  of  the  opinion, 
above  quoted,  is  too  broad  to  be  applicable  in  all  cases. 

Counsel  for  defendant  places  much  reliance  upon  the  case 
of  Koehler  v.  Hill,  supra.  In  that  case,  under  a  constitutional 
provision  similar  to  ours,  the  Iowa  supreme  court  held  that 
an  amendment  to  the  constitution  need  not  be  proposed  by 
bill ;  but  that  it  must  be  entei-ed  in  full  upon  the  journals  of 
the  two  houses;  and  by  8  divided  bench  declaied  an  amend- 
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ment  void  becauae  its  entry  in  the  house  jourual  was  difFei- 
eiit  from  itii  eDtiy  in  the  aenste  journal. 

It  is  Btmiigly  ui'ged  that  the  Iowa  decision  should  be  ac- 
cepted Hud  followed  ns  a  pi-ecedent  in  this  case.  There  would 
be  strong  reason  for  so  doing  if  the  subject- matter  of  the  Iowa 
amendment  was  analogous  or  closely  analogous  to  the  amend- 
ments under  consideration.  The  Iowa  amendment  related 
tn  the  truffic  in  intoxicating  liquors ;  it  was  a  police  regula- 
tion sought  to  be  engrafted  into  the  constitution  ;  it  was  a 
regulation  pei'taining  to  muttei-s  of  individual  concern;  it 
did  not  pei'tain  to,  nor  affect  the  operations  of  the  goveiii- 
ment,  or  any  branch  thereof;  it  prescribed  no  rule  of  action 
or  of  procedui'e  for  the  general  assembly  as  to  the  enactment 
of  future  laws,  nor  any  limitation  upon  its  sessions ;  it  did 
not,  and  could  not,  affect  or  control  the  lawmaking  power 
itself  In  respect  to  the  manner  of  enacting  further  laws,  con- 
stitutional or  statutory. 

The  Iowa  amendment  was  purely  negative;  it  said  to  the 
people  as  individuals :  '*  Thou  shalt  not ; "  hence,  if  accepted 
and  acted  upon,  the  operaUona  of  the  government  would  not 
be  affected ;  thus  it  was  veiy  different  from  affirmative 
amendments  which  say  to  the  general  assembly  :  "You  may 
intrf>duce  bills  for  thirty  days,  instead  of  twenty-five ;  it  shall 
be  sufficient  if  you  read  a  bill  on  two  different  days,  instead 
of  three ;  you  may  continue  in  session  ninety  days  instead  of 
forty."  The  consequences  resulting  fi-om  accepting  and  act* 
ing  upon  amendments  of  the  latter  kind  have  already  been 
sufficiently  pointed  out.  The  Inwa  case  not  being  analogous 
to  this,  the  majority  opinion  of  that  court  cannot  be  accepted 
as  a  controlling  precedent. 

Intelligent  and  fearless  judges  will  not  become  slaves  to 
mere  precedents ;  servility  lends  to  irreparable  injuiy ;  inde- 
pendence, intelligence  and  integrity  are  the  sure  safeguard.^ 
against  injustice.  It  is  well  to  look  to  precedents ;  but  in  so 
looking,  the  facts  and  circumstances  of  the  particular  case 
must  not  be  overlooked.  As  has  been  said  by  an  eminent 
American  jurist : 
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*'  Pi'ecedents  ought  never  to  be  allowed  an  arbitrary  and 
nubeiiding  conti-ol  of  any  case,  not  precisely  analogous ;  we 
might  say,  not  stnctly  identical.  And  while  all  anat(^ies, 
however  remote,  must  be,  and  should  be,  allowed  to  have 
theif  just  and  proper  weight,  and  the  moie  weight,  in  pro- 
portion to  the  nearness  of  the  analogy,  in  detei-mining  future 
oases,  we  ought  never  to  forget  that  mere  analt^ies  never 
rise  above  the  chai'acter  of  assiiitants."  1  Redfield  on  Wills, 
428. 

4.  The  prosecution  in  thb  case  was  by  information  based 
upon  a  preliminary  examination  and  commitment  of  defend- 
ant by  a  justice  of  the  peace.  Such  mode  of  prosecution  is 
not,  as  we  have  seen,  contrary  to  any  constitutional  provi- 
sion ;  besides,  it  is  expressly  authorized  by  statute.  In  re 
Dolph,  supra. 

5.  Objection  was  made  that  the  infoimation  was  signed 
*'  Robert  W.  Steele,  District  Attorney,  by  O.  W.  Jackson, 
Deputy."  The  veiification  was  made  by  "O.  W.  Jackson, 
Deputy  District  Attorney  ;  "  the  jurat  to  the  verification  was 
signed  "  Matt  Adams,  Clerk  of  the  Distiict  Court,  by  Wm. 
R.  Marshall,  Deputy." 

Objection  is  made  that  the  information,  verifieation  and 
jurat  were  not  signed  and  attested  by  persons  lawfully  au- 
thorized. The  act  of  1891  providing  for  prosecutions  by  in- 
formation contains,  among  other  things,  the  following : 

"Sec.  12.  All  matters  and  things  required  to  be  done  by 
the  district  attorney  by  the  provisions  of  this  act  may  be 
done  with  like  force  and  effect  by  his  deputy.''  Session 
Laws  1891,  p.  243. 

It  is  fm-ther  piovided  by  statute  that  the  district  attorney 
in  each  judicial  district  of  this  state  may  appoint  one  or 
more  deputies,  and  that  such  deputy  or  deputies,  being  duly 
qualified  as  the  statute  provides,  "shall  have  all  the  powers 
of  the  district  attorney."     Session  Laws  1885,  p.  176. 

Another  statute  provides  that  every  cleik  of  a  court  of 
record  may,  with  the  approval  of  the  judge,  appoint  one  or 
more  persons  to  act  as  his  deputy  or  deputies ;  and  that  saoli 
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deputy  may  perform  the  duties  of  such  ofiBce  in  the  name  of 
his  principal.     Gen.  Luwa  (1877),  p.  125. 

District  attorneys  and  clerks  of  district  courts  are  officeta 
designated  and  provided  for  by  the  constitution ;  hut  noth- 
ing in  the  constitution  restricts  the  legislature  from  provid- 
ing that  such  ofBcers  may  have  deputies  to  act  in  tlieir  name, 
or  stead.  In  the  Hbsence  of  anything  in  this  record  to  the 
contrary,  n n  must  presume  that  O.  W.  Jackson  was  the  duly 
appointed  and  qualified  deputy  of  Mr.  Steele,  and  that  Wm, 
R.  Mai'shall  wa«  the  duly  appointed  and  qualified  deputy  of 
Mr.  Adams,  since  the  district  court  recognized  them  as  such 
respectively  in  signing  and  verifying  the  iuformation  and  in 
attesting  the  juiat  as  above  stated.  Out  of  abundance  of 
caution  the  court,  before  the  arraignment  of  defendant,  per- 
mitted the  district  attorney  in  person  to  verify  the  information 
befol'e  the  clerk  in  person.  The  precaution  was  uonecessar]'. 
The  denial  of  the  motion  to  quash  the  information  on  the 
gi-ouuds  above  stated  was  not  error. 

6.  When  the  juiy  was  called  to  try  the  case,  a  challenge 
to  the  array  was  interposed  in  behalf  of  defendant.  The  ob- 
jections urged  against  the  impaneling  of  the  jury  were  to 
the  effect,  that  not  all  the  Jurors  were  dmwn  from  the  jury 
box  containing  the  list  certified  by  the  county  commissioners, 
asprovidedbystatute,  and  that  some  of  them  were  summoned 
by  open  venire  issued  and  served  by  orders  of  the  court. 
These  objections  are  not  presented  by  counsel  in  this  couil 
in  such  manner  as  to  require  cnnsidemtion.  Keither  in  the 
record  proper,  nor  in  the  challenge,  nor  in  the  bill  of  excep- 
tions, nor  in  the  assignment  of  erroi-s.  nor  in  the  brief  or  argu- 
ment of  counsel,  are  the  statutes  cited  or  pointed  out  relating 
to  the  summoning  of  juroiB.  Numerous  statutes  upon  this 
subject  have  been  enacted  from  time  to  time,  and  many 
changes  have  been  made. 

The  standing  rule  of  this  court  for  many  years  has  been 
and  still  b,  that  "  the  brief  of  counsel  for  apjielUnt  or  plain- 
tiff in  error  shall  contain  a  statement  of  the  errors  relied  upon 
and  the  authorities  to  be  used  in  the  argument."    See  Rule  19, 
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6  Colo.  Reports ;  Rule  20,  published  in  1887 ;  Rule  17,  as 
published  iu  1893.  The  propriety  of  such  rule  oauuot  be 
doubted.  It  is  not  incumbent  upon  the  appellnte  court  to 
search  through  volumes  of  statutes  to  ascertain  what  may 
have  been  euact«d  in  relation  to  mere  matters  of  procedure 
without  the  assistance  of  couusel,  with  the  view  to  giving  an 
opinion  concerning  the  same.  In  the  absence  of  more  spe- 
cific objections,  and  in  the  entire  absence  of  citations  of  stat- 
utes or  other  authorities,  we  are  warranted  in  assuming  that 
the  challenge  to  the  array  is  not  much  relied  on,  and  also  iu 
concluding  thi^t  the  trial  court  did  not  commit  substantial 
error  prejudicial  to  the  accused  in  the  impaneling  of  the  jury 
in  this  case ;  we  are  not  advised  that  any  statute  was  violated 
in  impaneling  the  jury,  and  no  complaint  is  made  that  any 
of  the  juroi-s  were  ineligible  or  amenable  to  any  challenge  for 
cause. 

7.  At  tite  trial,  defense  was  made  solely  on  the  plea  of  in- 
sanity. The  killing  was  not  denied,  nor  was  there  any  at- 
tempt to  show  justification,  excuse,  or  provocation  for  the 
Iitiniicide.  If  defendant  was  capable  of  malice  nforetfiought 
at  the  time  of  committing  the  homicide,  thei'e  can  be  no 
doubt  under  the  evidence  that  the  killing  was  malicious,  de- 
liberate and  premeditated. 

After  the  ari-aignment  of  defendant,  upon  hia  motion  by 
his  counsel  and  with  the  consent  of  the  district  attorney,  the 
court  appointed  Dr.  J.  T.  Eskridge,  a  physician  of  acknowl- 
edged learning,  experience  and  ability,  "to  make  an  exami- 
nation of  the  said  defendant,  and  to  testify  on  the  trial  of 
this  cause  as  to  the  defendant's  mental  condition."  Counsel 
for  defendant  introduced  Dr.  Eskridge  to  the  accused  for  the 
purpose  of  such  examination. 

In  behalf  of  defendant  several  witnesses  were  examined  at 
the  trial  for  the  purpose  of  showing  defendant's  mental  con- 
dition at  the  time  of  tlie  homicide,  but  no  pb3'sician  testified 
in  his  behalf  upon  that  subject.  In  rebuttal  Dr.  Eskridge 
was  called  to  testify  concerning  the  examination  made  by  him 
and  to  give  his  professional  opinion  concerning  the  alleged 
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insanity  of  defendant.  ThU  was  objected  to,  firtt,  on  the 
ground  that  testimony  as  to  the  sanity  ur  insanity  of  the  ac- 
cused, was  not  proper  in  rebuttal.  This  objection  was  prnp- 
,erly  overruled ;  the  proeecution  was  not  lequired  to  offer 
proof  of  defendant's  sanity  in  the  first  instance  ;  defendant 
being  of  mature  years  bis  capacity  to  commit  crime  was  to 
be  presumed  until  something  was  shown  to  the  contrary. 
When  the  defense  ofFei'ed  proof  for  the  purpose  of  showing 
that  defendant  was  not  sane,  it  was  proper  for  the  state  to 
produce  rebntting  evidence  to  the  couti-ary.  This  question 
has  recently  received  consideration  in  the  case  of  Jordan  v. 
The  People,  tupra.  The  opinion  of  the  physician  that  the 
defendant  was  "  sane,"  ba^ed  upon  the  facts  testified  to  by 
himself  and  others,  was  competent  evidence.  Gottlieb  v. 
Eartman,  8  Colo.  62. 

The  testimony  of  Dr.  Eskiidge  was  further  objected  to  on 
the  ground  that  bis  consultation  with  the  accused  was  pro- 
fessional and  confidential,  and  that  any  communication  made 
by  the  accused,  and  any  information  gained  by  the  physician 
in  the  course  of  such  consultation,  were  privileged,  and  could 
not  be  divulged  without  the  consent  of  his  patient,  the  de- 
fendant. 

This  ground  of  objection  is  not  sustained  by  the  record. 
The  consultation  was  mutual,  not  confidential;  it  was  not 
secured  by  the  accused  in  his  own  behalf  and  for  his  own  sake 
alone ;  it  wss  agreed  to  between  the  prosecution  and  the  de- 
fendant for  the  express  purpose  of  enabling  the  physician  to 
testify  aa  to  defendant's  mental  condition.  It  cannot  be  that 
defendant  could  seek  and  obtain  such  an  examination  at  the 
hands  of  the  couit,  and  with  the  consent  of  the  prosecution, 
with  the  privilege  of  introducing  the  testimony  if  the  result 
of  the  examination  should  be  favorable  to  him,  and  yet  re- 
serve to  himself  the  power  of  excluding  the  testimony  if  it 
should  be  unfavorable.  The  objection  to  the  admissibility 
of  the  testimony  was  properly  overruled ;  its  weight  was  for 
the  jury,  to  be  considered  in  connection  with  other  testimony 
upon  the  same  subject.     People  v.  Sliney,  33  N.  E.  Rep.  150- 
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6.  A  motion  for  a  new  trial  was  intot'posed  upon  the  ground, 
inter  idia,  of  after-discovered  evidence.  Thia  waa  supported 
by  affidavits  showing  that  after  the  trial  another  physician. 
Dr.  Eugene  GrisHom,  had  read  the  evidence  taken  at  the  tiial, 
and  had  examined  defendant ;  and  that  such  physician  would, 
if  another  trial  should  be  granted,  testify,  giving  hia  profea- 
sinnal  opinion  to  the  effect  that  defendant  was  insane  at  the 
time  of  the  homicide.  A  motion  for  a  new  trial  on  the  {ground 
of  after-disco vei-ed  evidence,  to  be  avtuling,  must  show  that 
the  moving  party  could  not  with  reaeonable  diligence  have 
discovered  the  evidence  in  time  for  the  former  trial.  The 
showing  in  this  respect  wa^i  not  sufficient;  it  states  that  de- 
fendant's attorney  could  not  with  reasonable  diligence  have 
discovered  and  produced  the  evidence  of  Dr.  Grissom  at  the 
fii-st  trial ;  but  it  does  not  state  that  any  effort  was  made  to 
ubttLin  the  opinion  of  any  other  physician  as  to  defendant's 
mental  condition  before  the  trial.  It  would  be  an  unwise  as 
well  as  an  unsafe  rule  to  grant  new  trials  for  the  purpose  of 
iillowing  a  pei3on  accused  of  crime  to  experiment  with  pi'o- 
fessional  advisers  as  td  their  opinions  of  his  sanity  or  insanity. 
If  such  courae  were  adopted,  new  trials  would  become  the 
rule,  instead  of  the  exception.  No  reason  is  shown  why  de- 
fendant made  no  further  effort  to  procure  the  examination  or 
opinion  of  other  physicians,  when  it  was  found  that  the  opin- 
ion of  Dr.  Eskridge  based  upon  his  examination  would  not 
be  eatisfactoiy. 

The  cause  was  submitted  to  the  jury  upou  instructions  fair 
and  impartial  towai'ds  the  accused  ;  the  instructions  are  not 
complained  of ;  the  verdict  was  fully  justified  by  the  evidence, 
and  we  perceive  no  reason  for  setting  it  aside.  The  .judg- 
ment of  the  district  court  is  affirmed. 

Affirmed. 

OTS  PETITION  FOB  BEHEARINQ. 
Pbb  Curiam.     The  only  matter  presented  by  the  peti- 
tion for  rehearing  requiring  a  further  opinion  is  the  chal- 
lenge to  the  array.    This  we  might,  perhaps,  decline  to 
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consider  under  the  ealutaiy  rule  Hnnounced  in  Knoth  v.  Bar- 
clay, 8  Colo.  805 ;  but  the  great  impoitHnce  of  the  issue  in 
tills  case  leads  ua  to  examine  the  statute  now  cited  by  coan- 
Bel  for  defendant  in  support  of  his  challenge.  The  paitic- 
ular  section  relied  on  reads  as  follows  : 

"  If  at  any  time  the  number  of  ballots  in  the  box  shall  be 
reduced  to  fifty  or  leas,  in  countitis  of  the  first  class,  and  to 
twenty-five  or  less  in  counties  of  the  second,  thii-d  or  fouith 
class,  the  judge  of  the  disti-ict  court  may,  in  his  discretion, 
direct  the.derk  of  said  court  to  certify  such  fact  to  the  clerk 
of  the  board  of  county  commissioners,  whereupon  it  shall  be 
the  duty  of  said  clerk  to  immediately  notify  each  of  the  county 
commissioneis,  and  the  sdid  commissioneis  shall  forthwith 
meet,  and  proceed  to  select  such  a  number  of  juroi-s,  as  may 
be  designated  in  the  oi'der  of  the  said  district  judge,  and  the 
clerk  of  said  board  shall  immediately  certify  to  the  clerk  of 
said  district  court,  the  names  of  such  jurors  so  drawn ;  and 
the  clerk  of  the  district  court  shall  place  such  names  iu  the 
box  ready  to  be  used  as  occasion  may  require.  Whenever  it 
shall  be  necesaaiy  to  bring  in  a  new  panel  of  jurors,  the  court 
shall  direct  that  they  be  di-awn  from  said  box.  Whenever 
it  shall  be  necessary  to  summon  talesmen,  the  court,  in-ite 
discretion,  shall  direct  thut  they  be  di-awo  from  said  box,  or 
summoned  from  the  bystanders,  ^m(ie<f  tiiat  either  party 
may  show  cause,  why  talesmen  should  not  be  summoned 
from  the  bystanders,  or  may  issue  an  open  venire  as  hei-eto- 
fore  praoticed ;  and,  in  every*  case,  the  venire  facial  shall  be 
returnable  as  the  court  shall  direct,  ^irooitfetf  it  shall  be  ground 
for  challenge  to  any  pei'son  so  summoned  from  the  bystandera 
OD  an  open  venire,  if  he  shall  have  eeived as  a  juror  either  in 
a  regular  panel  or  as  a  talesman  in  any  court  of  record  within 
one  year  then  last  past."  See  Session  Laws  1891,  pp.  250, 
251,  amending  chap.  61,  General  Statutes. 

The  box  referred  to  in  the  foregoing  statute  is  a  box  in 
which  the  names  of  persons  cei-tified  by  the  county  commis- 
sioaers  for  juiy  duty  are  required  to  be  placed,  and  from 
which  reffular  patuU  of  jurora  are  to  be  drawn  for  service  in 
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the  district  court.  The  challenge  in  this  case  shows  that  only 
one  of  the  army  called  to  try  this  cause  was  dra\Tn  from  the 
box  and  summoned  upon  the  regular  panel;  it  also  shows 
that  the  other  jurors  composing  the  airay  were  not  summoned 
as  talesmen  to  try  this  particular  cause. 

The  statute  provides  that  whenever  it  shall  be  necessary 
to  bring  in  a  neui  panel  of  jurors,  the  same  shall  be  drawn 
from  the  box — that  is,  from  the  list  ceitified  by  the  county 
commissiouers  ;  but  this  doea  oot  apply  to  the  summoning  of 
talesmen.  It  is  in  the  discretion  of  the  court  to  cause  tales- 
men to  be  summoned  by  drawing  them  from  the  certified 
list,  or  from  the  bystanders,  or  by  open  venire,  as  heretofore 
practiced;  and  such  mode  of  summoning  talesmen  maybe 
resorted  to  whenever  the  regular  panel  of  jurors  has  become 
insufficient  from  any  cause,  as  well  as  when  such  panel  be- 
comes exhausted  in  selecting  a  jury  tor  the  trial  of  a  pai-tic- 
uiar  cause.  Talesmen  are  peraoos  summoned  to  make  up  a 
deficiency  in  a  panel  of  jurors  regularly  summoned;  the 
tei'm  is  more  commonly  applied  to  persons  so  summoned  for 
a  particular  cause  ;  but  the  term  is  broad  enough  to  include 
such  as  may  be  summoned  to  supply  a  deficiency  in  the  reg- 
ular panel.  No  prejudice  can  result  to  any  party  by  sum- 
moning talesmen  in  advance,  provided  they  are  not  actually 
cniled  into  the  box  to  the  exclusiou  of  the  jurora  composing 
the  regular  panel.  It  does  not  appear  that  any  juroi'  of  the 
ori^nal  or  regular  panel  was  thus  excluded  in  this  case.  It 
would  be  a  most  serious  incoiivenience  if  the  court  were 
obliged  to  resort  to  a  drawing  from  the  certified  list  in  order 
to  complete  a  jury  for  the  trial  of  a  particular  cause,  or  to 
supply  a  deficiency  in  the  regular  panel ;  and  the  language 
of  the  statute  does  not  require  such  construction. 

The  petition  for  a  rehearing  must  be  denied ;  the  judg- 
ment of  the  district  court  must  stand  affirmed ;  and  an  order 
will  be  entered  of  reeoi-d  designating  the  calendar  week  com- 
mencing April  22,  A.  D.  1894,  as  the  week  for  carrying  the 
judgment  of  the  district  court  into  effect,  as  the  statute  pro- 
vides. 

Rekearif^  denied. 
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Lux,  Appbll&nt,  v.  MoLbod,  Appellee. 

1.  Practice — Fabtibb. 

Any  or  all  persoiu  jointly  or  Bererally  liable  npon  tbe  same  obligation 
may  be  included  In  an  ootion  thereon,  at  the  option  of  tbe  plalntlfL 

2.  Sams. 

Under  the  proviBlon  of  the  cMl  code,  the  obligee  tn  a  bond  given  on 
appeal  from  a  Juetioe  of  the  peace  to  the  county  court  may,  if  he  ho 
elect*,  Hue  the  Hurety  thereon  without  joining  the  principals;  or 
having  joined  them  and  not  having  proonred  Berrice  of  Bummoos 
npon  them,  may  proceed  gainst  the  defendant  served  aslf  he  were 
the  only  defendant. 

8.    PBACnCK — YEBiriBD   AirBWEB. 

When  action  is  brought  upon  a  written  instrument,  and  the  complaint 
cont^na  a  copy  of  such  instrument,  or  a  copy  is  annexed  thereto, 
the  gennluenesa  and  due  execution  of  auoh  InoCmment  is  admitted, 
nslesa  the  answer  denying  the  same  be  verlfled. 

4,  Appb,u,  Bomw. 

The  provisions  of  the  statute  relating  to  the  liability  of  sureties  npon 
on  appeal  bond  enter  into  and  become  a  part  of  the  obligation. 

G.  Sank— LiABixiTT  or  Snsrrr. 

A  snre^  on  ft  bond  given  on  appeal  from  a  jnstloe  of  the  peace  to  the 
oonn^  court  is  liable  thereon  for  the  amount  of  the  original  judg- 
ment and  coals  in  case  of  a  dismissal  of  the  appeal 

Appeal  from  the  County  Court  of  Pitkin  County. 

Thtb  ifl  an  action  upon  an  appeal  bond  given  on  appeal 
from  a  justice  of  the  peace  to  the  county  court.  The  appeiil 
was  dismissed  upon  appellant's  failure  to  pay  the  docket  fee 
in  the  county  court  within  twenty  days  after  the  approval  of 
the  bond,  as  required  by  the  act  of  1887,  page  S25.  The  ac- 
tion is  brought  against  fourteen  principals  in  the  bond,  and 
the  appellant  Lux  as  surety. 

The  complaint  alleges  that  a  judgment  was  rendered  by 
the  justice  of  the  peace  in  favor  of  appellee  and  against  the 
principals  in  tbe  bond  for  the  sum  of  $291.20  and  $25.70 
costs.  Alleges  the  giving  of  the  bond,  the  dismissal  of  the 
appeal,  the  issuance  of  a  proeedendiA-o  the  justice,  the  issue 
of  an  execution  out  of  the  justice's  court  and  retui'u  nulla 
■Vol.  xtx— 30 
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bona.  A  copy  of  the  bond  ia  attached  to  the  complunt.  It 
is  conditioned  m  follows: 

'*  The  condition  of  the  above  obligation  is  such  that,  where- 
as, the  said  Clifford  McLend,  for  the  use  and  benefit  of  John 
G.  McLeod,  did,  on  the  13th  day  of  May,  A.  D.  1890,  before 
Owen  Prentias,  Et<q.,  a  justice  of  the  peace,  within  and  for 
the  county  of  Pitkin,  recover  a  judgment  t^ainiit  the  above 
bounden  (nEtming  the  principals  in  the  bond)  for  the  eura  of 
$256.80,  from  which  judgment  the  said  (naming  the  princi- 
pals) have  taken  an  appeal  to  the  county  court  of  the  county 
of  Pitkin."  •  •  * 

"  Now,  if  the  said  (naming  the  prinoip&b)  shall  prosecute 
this  appeal  with  effect,  and  shall  pay  whatever  judgment  may 
be  rendered  by  the  court  upon  dismissal  or  trial  of  said  appeal, 
then  the  above  obligation  to  be  void,  otherwise  to  remun  in 
full  foi-ce  and  effect," 

The  bond  was  signed  by  J.  G.  Moore,  one  of  the  principals, 
for  himself,  and  the  names  of  the  other  principals  by  him  as 
their  attorney  in  fact,  and  by  Pet«r  Lux  as  surety.  A  sum- 
mons issued  and  was  served  upon  the  defendant  Lux.  None 
of  the  other  defendanbs  were  served.  The  cause  was  set  for 
trial  August  16,  1890,  by  the  court  of  its  own  motion.  The 
defendant  Lux  appeared  and  moved  for  a  continuance  upon 
the  ground  that  the  cause  was  set  for  trial  without  notice, 
and  because  no  service  of  summons  was  made  or  attempted 
on  the  other  defendants.  The  motion  was  overruled  and  the 
cause  proceeded  to  trial.  Judgment  was  rendered  against 
the  appellant  Lux  for  $346.94  and  costs.  To  reverse  this 
judgment  he  prosecutes  this  appeal. 

Messrs.  W11.BOK  &  StlMSON,  for  appellant. 

Mr.  George  Q.  Richmond,  for  appellee. 

Mb.  J1J8TIOE  GoDDARD  delivered  the  opinion  of  the  court. 

Counsel  for  appellant  assign  for  error  the  overruling  of  the 
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motion  for  a  cotitinuaDce,  but  do  not  favor  ns  with  any  aiv 
gument  in  support  of  their  contention  that  such  ruling  was 
erroneone ;  and  we  are  unable  to  perceive  wherein  the  ruling 
of  the  court  in  denying  a  continuance  upon  the  ground  set 
forth  couatitutes  such  an  error  as  would  justify  a  reversal  of 
the  judgment. 

The  action  la  brought  upon  an  obligation  which,  by  our 
•itatute,  is  made  joint  and  several.  Section  18  of  the  Code 
of  Civil  Procedure,  1887,  provides : 

"  Persons  jointly  or  severally  liable  upon  the  same  obli- 
gation or  instrument  *  •  •  may  all  or  any  of  them  be  includ- 
ed in  the  same  action  at  the  option  of  the  plaintiff." 

And  in  section  42  it  is  provided  that  "  Where  the  action 
is  against  two  or  more  defendants,  and  the  summons  is  served 
on  one  or  more,  but  not  on  all  of  them,  the  plaintiff  may  pro- 
ceed as  follows :  •  *  •  Second,  If  the  action  be  gainst  defend- 
ants seveiiilly  liable,  he  may  proceed  against  the  defendants 
served  in  the  same  manaer  as  if  they  were  the  only  defend- 
ants." 

Under  these  provisions  plaintiff  had  the  right  to  sue  the 
defendant  Lux  without  joining  the  other  defendants,  if  he  so 
elected ;  or,  having  joined  the  others,  and  not  having  pro- 
cured service  of  summons  on  them,  might  proceed  against  the 
appellant  Lux  as  if  he  were  the  only  defendant. 

If  it  may  be  said  that  the  setting  of  the  oause  for  trial  by 
the  court  of  its  own  motion  without  notice  to  defendant  was 
erroneous,  the  appellant  in  this  case  has  failed  to  show  where- 
in he  was  prejudiced  by  such  action.  Therefore,  the  objec- 
tions presented  by  the  first  four  assignments  of  error  mu^tt 
be  overruled. 

The  questions  attempted  to  he  raised  by  the  further  as- 
signments of  error  are :  Firtt,  The  validity  of  the  execution 
of  the  appeal  bond  on  behalf  of  the  principals  therein.  Sec- 
ond, That  the  condition  of  the  appeal  bond  did  not  warrant 
or  support  a  judgment  for  the  amount  of  the  original  judg- 
ment appealed  from,  but  only  for  costs  in  the  county  court. 
Third,  That  there  was  a  variance  between  Uie  allegations  of 
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the  complaint  and  ibe  plaintiEf  a  proofs  in  that  the  action  vma 
brought  by  John  G.  McLeod,  and  the  complaint  alleges  that 
he,  John  McLeod,  recovered  judgment,  whereas,  by  the  re- 
cital in  the  api^eal  bond,  it  appeai-s  that  the  action  in  the  jus- 
tice's court  was  brought  by  Clifford  MuLeod  for  the  use  of 
John  McLeod. 

The  first  of  these  objections  cannot  be  considered  on  this 
appeal,  fur  the  reason  that  the  execution  of  the  bond  sued  on 
was  not  put  in  issue  by  the  answer.  Section  62  of  the  Code 
of  Civil  Proc<sdure  provides,  among  other  things — "  When  an 
action  is  brought  upon  a  written  instrument,  and  the  com- 
plaint contains  a  copy  of  such  instrument,  or  a  copy  is  annexed 
thereto,  the  genuineness  and  due  execution  of  such  instni* 
ment  is  deemed  admitted,  unless  the  answer  denying  the  same 
be  verified." 

The  only  answer  filed  was  a  general  denial,  without  veri- 
fication. Therefore  the  due  execution  of  the  bond  was  ad- 
mitted. The  second  objection  is  also  untenable.  The  con- 
dition of  tile  appeal  bond  was  as  provided  in  section  57  of 
the  Justice's  Act,  section  1980,  Gen.  Stat.,  1888.  By  aeo- 
tion  67  of  the  same  act,  section  1990,  Gen.  Stat.,  it  is  pi-o- 
vided: 

"  The  security  in  any  appeal  bond  shall  be  liable  tbereon 
for  the  amount  of  the  original  judgment  and  all  costs  there- 
on, iu  case  the  said  appeal  be  dismissed ;  •  *  •  " 

This  statutory  provision  entered  into  and  became  a  part 
of  the  condition  of  the  bond.  "  As  the  bond  is  statutory  the 
provisions  of  the  statute  must  be  given  consideration  in  de- 
termining the  effect  of  the  obligation.  It  is,  indeed,  a  gen- 
eral rule  that  the  law  enters  as  a  silent  but  influential  factor 
into  all  contracts."     Elliott  on  Appellate  Piooednre,  §  856, 

The  variance  relied  on  between  the  allegations  of  the  ooni- 
plaint  that  the  judgment  was  recovered  by  John  McLeod, 
and  the  recital  in  the  condition  of  the  bond  that  the  judg^ 
ment  was  obtained  by  Clifford  McLeod  for  the  use  of  John 
McLeod,  is  a  trivial  variance.  John  McLeod  was  the  party 
in  iDtei'est  and  the  one  for  whom  the  judgment  was  obtained. 
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Therefore,  the  Tnriance  was  an  immaterial  one  and  in  oo  way 
prejudiced  the  appellant. 

The  further  contention  of  counsel  for  appellant,  that  the 
entire  judgment  was  erroneous  in  not  being  entered  against 
all  tJie  defendants,  to  be  enforced  against  t^eir  joint  property, 
and  i^inst  the  separate  property  of  tlie  defendant  served,  is 
based  upon  a  misconception  of  the  nature  of  the  inHtrument 
sued  on.  It  is  only  in  case  of  a  strictly  joint  obligation  that 
the  provision  of  the  code  relied  on  applies.  As  we  have  al- 
ready Been,  this  obligation  is  both  joint  and  several,  and  a 
separate  judgment  was  recovei-able  thereon  against  the  de- 
fendant served,  under  the  second  clause  of  section  42  above 
cited. 

An  examination  of  the  record  discloses  no  error  properly 
presented  for  our  consideration  that  would  justify  a  reveraal 
of  the  judgment  of  the  court  below,  and  the  judgment  is 
therefora  accordingly  affirmed. 

Jffimud. 


Dill,  Plaintiff  in  Error,  t.  The  People,  Defkndant  j  ^  ^ 
IB  EbEOB.  iir~4»' 

1.  TiuB— Date— Vabiamcb. 

In  crimtual  pleadiog  the  time  tit  which  an  offeote  Is  etuwged  to  hnv« 
been  coramitted  ie  not  material,  unless  Ume  be  of  the  essence  or 
gist  ot  the  offeoee;  but  where  ui  indictment  for  perjury  ts  based 
upon  a  writtea  instrumeBt — a  matter  of  record — set  oat  in  hrec 
verba  in  the  indtctinent,  and  the  insti'ument  offered  in  evidence 
bears  a  different  date  from  the  lostrumeut  described  in  tlie  indict- 
ment, the  date  ot  such  instrument  is  matter  of  description  and  the 
variance  la  materiaL 

8.  AuntEFOiB  AiKtuiT. 

Id  determining  whetlier  or  not  a  plea  ot  autr^al*  ac^uU  Is  sufficient  in 
law,  the  following  ma;  genei'allj'  be  regarded  as  the  proper  test: 
Was  the  matter  set  nut  in  the  second  indictment  admissible  as  evi- 
dence aoder  the  first,  and  could  a  conviction  have  been  properly 
maintained  upon  such  evidence  ?  If  yes,  tlien  the  plea  is  sufficient; 
oUierwise  it  is  not. 
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-1.  CRALUtNOX  OP  JUBOBB. 

The  Act  of  1891  (Seieloa  Laws,  p.  351)  was  intended  to  anp«i*ede  the 
Act  of  1SS9  (UlUs  An.  St&ta.  {  2595)  in  reapeot  to  ohallenge*  <m  tbe 
ground  tbat  jurora  bad  serred  In  the  county  or  district  ooart  within 
the  year  next  precetUng;  anob  Jurora  ant  not  liable  to  challenge  for 
oauae  unleaa  Bummoned  from  the  bystanders  on  open  Tenlre. 

4.  WrnrBaSBB — Hitsbabd  and  Wifx. 

Where  a  hnaband  ia  indicted  for  willful  and  ooimpt  perjurj  In  making 
a  false  affidavit  In  a  suit  for  divorce  against  Ids  wife,  the  wife  Is  a 
competent  witness  for  the  state  on  the  trial  of  such  Indictment 

Hrror  to  the  JHttrict  Court  of  Arapahoe  County. 

Indictment  and  conviction  for  the  crime  of  perjury.    De- 
feii^^nt  Bill  brings  the  cause  to  ihia  court  by  writ  of  eiTor. 

Mr.  H.  W.  Spangoib  and  Mr.  L.  K.  Pbatt,  for  plaintiff 
in  error. 


Mr.  EnoBNE  Enolet,  attorney  general,  aud  Mr.  H.  T. 
Sale,  for  the  People. 

Me.  Justice  Elliott  delivered  the  opinioa  of  the  court 

1.  The  sustaining  of  the  demurrer  to  defendant's  plea  of 
onitrefoit  acquit  is  asiiigned  for  error. 

It  appears  that  in  November,  1890,  Sanford  B.  Dill  insti- 
tuted an  action  in  the  county  court  of  Arapahoe  county  to 
procure  a  divorce  from  his  wife.  In  such  action  defendant 
made  and  filed  an  affidavit  as  follows : 

"State  op  CoLoaADO,  ) 
County  of  Arapahoe,   ) 

In  the  County  Court  thereto. 
Sanford  B.  Dill,  Plaintiff,  '\ 

T.  [  Affidavit. 

Susan  A.  Dill,  Defendant.  J 

"  Sanford  B.  Dill,  being  duly  sworn  eays  that  he  is  the 
plaintiff  iii  the  above  entitled  action  and  that  he  has  filed  in 
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said  action  tt  complaint  agaioat  Susan  A.  Dill,  the  defendant, 
to  procure  a  divorce : 

**  That  the  defendant  (meaning  the  said  Suaan  A.  Dill), 
does  not  reside  in  the  utate  of  Coloi-ado,  and  her  postofBoe 
address  is  unknown  to  this  affiant. 

"  Sanfobd  B.  Dill,  Plaintiff. 

"  Subscribed  and  sworn  to  before  me,  this  29th  day  of  No- 
vember, 1890.    My  commission  expires  Sept.  20, 1894. 

[seal]  E.  E.  SCHL0S8EB,  Notary  Public." 

The  indictment  upon  which  Dill  wati  convicted  sets  out 
the  foi'egoing  afGdavit  m  Tuec  verba,  and  charges,  among 
other  things,  that  defendant  committed  willful  and  cori-upt 
perjury  in  making  oath  thereto,  in  that  lie  did  then  and  tfaero 
know  the  postoffice  address  of  his  said  wife  Susan  A.  Dill. 

To  ibis  indictment  defendant  interposed  a  plea  of  autre' 
foil  aequit.  The  plea  alleged,  inter  alia,  that  at  a  former 
term  of  the  same  court  defendant  bad  been  indicted  and  tried 
upon  another  indictment  for  the  same  crime  of  perjury,  and 
tJiat  upon  such  trial  be  was  acquitted.  But  the  record  of  the 
first  cause,  which  is  made  a  part  of  the  plea,  shows  further 
that  in  the  fii'st  indictment  the  affidavit  was  also  set  out  in 
lusc  verba,  in  the  first  count,  and  that  the  date  was  stated  as 
tlie  "  28th  day  of  November,  1890,"  instead  of  the  "  29tb 
day  of  November,  1890."  The  prosecution  being  required 
OQ  the  fii'st  trial,  upon  defendant's  motion,  to  elect  upon 
which  count  the  trial  should  proceed,  elected  to  proceed 
upon  the  firat  count.  The  record  further  shows  that  in  the 
midst  of  the  trial,  "  it  appearing  to  the  court  tliat  there  is  a 
variance  between  the  prouf  offered  and  the  allegations  of  this 
said  indictment,  and  the  said  jui-ors  being  duly  instructed  by 
the  court,  without  retiring  from  their  seats,  upon  their  oaths 
do  say ;  '  We,  the  jui-y,  find  the  defendant  not  guilty  as  chai'ged 
in  the  firat  count  of  this  indictment.'  " 

The  demuiTer  was  an  admission  of  all  the  material  facts 
well  stated  in  the  plea.  The  plea  shows  that  defendant  bad 
been  in  jeopardy  once  under  an  indictment  charging  him  with 
having  committed  perjury  in  making  oath  to  an  afBdavit  dated 
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the  "  28th  day  of  Nnvember,  1890."  But  the  plea  does  not 
show  that  he  had  been  in  jeopardy  for  making  oath  to  an  afG- 
davit  dated  the  "  29th  day  of  November,  1890."  It  may  have 
been  true  that  defendant  did  not  know  his  wife's  address  on 
November  28, 1890,  and  yet  also  true  that  he  did  know  her 
address  the  next  day.  But  thera  is  a  further  difficulty  to  be 
considered.  It  is  a  general  rule  in  criminal  pleading  that  the 
time  at  which  an  offense  is  charged  to  have  been  committed 
is  not  material,  unless  time  be  of  the  essence  or  gist  of  the 
offense.     Commonwealth  v.  Monahan,  9  Gray,  119. 

From  the  averments  of  t)ie  plea  including  the  record  of 
the  first  trial,  it  is  obvious  that  the  variance  whereby  defend- 
ant obtained  a  verdict  did  not  arise  from  a  mere  difference  be- 
tween the  allegations  of  the  indictment  and  the  proof  offered 
as  to  the  time  when  the  offense  was  committed ;  the  variance 
consisted  in  matter  of  description.  By  the  first  indictment 
defendant  was  chained  with  having  committed  the  crime  of 
perjury  by  making  oath  to  a  certain  sworn  instrument  of 
writing  bearing  a  particular  date ;  the  proof  offered  was  an 
instrument  bearing  a  different  date.  There  was  a  variance, 
therefore,  in  the  description  of  the  written  instrument  upon 
which  the  charge  of  perjury  was  based ;  besides,  such  writ- 
ten instrument  was  matter  of  record  in  the  divorce  suit ;  it 
was  essential  to  the  jurisdiction  of  the  court  in  that  suit 
The  variance,  therefore,  must  be  held  to  be  material  and  sub- 
stantial as  a  description  of  the  particular  offense.  Such  par- 
ticular description  was,  perhaps,  unnecessary;  but  whether  a 
less  particular  description  would  have  been  sufBcient  we  do 
not  determine  ;  the  description  of  the  affidavit  having  been 
made  in  htEc  verba,  it  was  necessary  to  prove  it  as  made  in 
order  to  sustain  a  conviction  under  the  particular  count  of 
the  indictment  tried  and  determined.  State  v.  Ammoiu,  3 
Murphey  (N.  C.)  128. 

2.  In  determining  whether  or  not  a  plea  of  autr^oit  aoquii 
is  sufficient  in  law  in  a  case  of  this  kind,  the  following  may 
generally  be  regarded  as  the  proper  test :  Was  the  matter  set 
out  in  the  second  indictment  admissible  as  evidence  under 
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the  finit,  and  could  a  conviction  have  been  properly  main- 
tained upon  such  evidence  ?  If  yes,  then  the  plea  is  suffi- 
cient ;  otherwise  it  is  not. 

The  atlidavits  set  out  in  haec  verba  in  the  indictments  i-e- 
spectively  wei'e  varinnt  in  deRcription  ;  the  variance  was  ua- 
teiial.  The  allegations  of  the  two  indictmen  te  clearly  indicate 
two  diffei-ent  affidavits,  though  in  fact  there  may  have  been 
but  one.  Each  of  the  aftidarita  bears  a  single  date;  such 
dale  cannot,  therefore,  be  both  November  28  and  November  29. 
Therefoi-e,  the  affidavit  particularly  described  in  the  second 
indictment  was  not  admissible  under  the  first  indictment. 
The  vai'innce  did  not  arise  from  the  difference  in  time  aa  to 
the  alleged  commission  of  the  offense,  but  fram  a  difference 
in  date  of  a  writing — a  matter  of  record — particularly  de- 
scribed and  relied  upon  to  sustain  the  conviction.  The  court 
did  not  err  in  sustaining  the  demurrer  to  the  plea  of  atUr^oit 
acquit. 

The  opinion  in  the  case  of  The  State  a.  Blanchard,  74  la. 
628,  is  relied  on  as  sustaining  the  plea  in  this  case.  It  seems 
to  have  some  bearing  coutraiy  to  our  conclusion.  But  the 
instrument  in  the  Iowa  case  was  not  a  matter  of  record ;  and 
^e  question  decided  did  not  arise  upon  a  plea  of  autr^oU 
acquit.  Besides,  as  the  opinion  of  the  court  shows,  the  case 
was  submitted  and  determined  *'  wiUiout  argument  by  coun- 
sel for  either  party."  The  opinion  cites  no  authorities  upon 
t^e  precise  question  raised  in  this  case.  Upon  careful  con- 
sideration it  is  clear  that  the  current  of  authority  sustains  the 
views  we  have  expressed.  1  Grreenleafs  Ev.  §§  65-65 ;  1 
Bi^op's  Cr.  Law,  §  1052;  1  Wharton's  Crim.  Ev.  §  103; 
1  Archbold's  Cr.  Prao.  376  and  notes ;  U.  iS.  v.  MoNeal,  1 
GhiUison,  887  ;  U.  S.  v.  Bowmauy  2  Wash.  C.  C.  328 ;  U.  S. 
V.  Denicke,  85  Fed.  Rep.  407 ;  People  v.  Hughee,  41  CaU. 
234  J  State  v.  Porter,  2  HiU  (S.  C.)  610 ;  Keator  v.  The  Peo- 
pU,  82  Mich.  487 ;  State  v.  Clark,  2  Tyler  (Vt.)  282. 

8,  Certain  jurors  were  challenged  on  the  ground  that  they 
had  served  as  jurors  in  the  county  or  distiict  court  of  the 
county  within  the  year  next  preceding.     The  challenges  wera 
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based  upon  section  2595,  2  Mills'  An.  Stata.  This  statute  as 
amended  was  passed  in  1889.  It  pitivided  that  any  person 
who  bad  served  as  a  juror  in  any  district  or  county  court  at 
any  time  within  tbe  year  next  preceding,  should  be  liable  to 
challenge  for  cause.  But  subsequently  an  act  was  passed 
providing  for  tbe  selection  and  qualification  of  jui-oi-s,  and  to 
repeal  all  acta  and  parts  of  acts  in  confiict  therewith.  Sec- 
tion 4  of  the  latter  act  provides  in  detail  for  the  impaneling 
of  jurors ;  it  provides,  among  other  things,  as  follows : 

"  Whenever  it  shall  be  necessary  to  summon  talesmen,  the 
court,  in  its  discretion,  shall  direct  that  they  be  drawn  from 
said  box,  or  summoned  fi-om  the  bystanders,  provided  that 
either  paity  may  show  cause,  why  talesnien  should  not  be 
summoned  from  tbe  bystandei-s,  or  may  issue  an  open  venire 
as  heretofore  practiced,  and,  in  every  case,  the  venire  faeiat 
shall  be  returnable  as  the  court  shall  direct,  provided  it  shall 
be  ground  for  challenge  to  any  perion  to  summoned  from  the 
bystanders  on  an  open  venire,  if  he  gJuUl  have  served  as  a  juror 
either  in  a  regular  panel  or  as  a  talesman  in  any  court  of  no- 
ord  within  one  year  then  last  pa»t"  Session  Laws,  1891, 
p.  251. 

Section  2595,  above  referred  to,  is  not  expressly  repealed 
by  the  act  of  1891 ;  but  from  the  scope  and  chai-acter  of  the 
Utter  act  there  can  be  no  doubt  it  was  intended  to  supeisede 
section  2595  in  respect  to  the  ground  of  challenge  above 
stated.  Unless  the  statute  of  1891  has  this  effect,  it  has  no 
effect — a  construction  to  be  avoided  if  possible.  ,Tbe  exami* 
nation  of  the  challenged  jurors  did  not  disclose  that  either  of 
tliem  was  summoned  from  the  bystanders  upon  open  venire  to 
tiy  this  case ;  hence,  they  were  not  liable  to  the  challenge  in- 
terposed. 

One  juror  mentioned  in  the  assignment  of  errors  was  chal- 
lenged on  the  ground  that  he  had  formed  an  opinion.  The 
assignment  is  not  insisted  upon  in  ai'gument  before  this  court, 
nor  did  his  examination  show  that  he  was  disqualified  by  rea- 
son of  having  formed  or  expressed  an  opinion  as  to  tbe  guilt 
or  innocence  of  the  accused. 
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4.  The  court,  against  the  objection  of  defendant,  ordered 
tbftt  Susan  A.  Dill,  wife  of  defendant,  might  testify  as  s  wit- 
ness in  behnlf  of  the  state.     This  niliug  is  assigned  for  error. 

Mi's.  Dill  testified  that  she  was  married  to  defendant  in 
1874;  that  her  husband  had  come  to  Colorado;  and  that  on 
November  10, 1890,  she  left  Chicago  and  came  to  Pueblo, 
Colorado,  where  she  fonnd  him  living  with  another  woman ; 
that  she  ami  her  husband  came  to  Denver  on  November  18th ; 
that  after  four  or  five  days  her  liusband  said  he  could  not 
find  work  and  so  insisted  upon  her  i-etuming  to  Chicsgo ; 
that  on  November  23, 1890,  he  took  her  to  the  depot,  put  her 
on  the  car,  stayed  with  her  till  the  tmin  started,  and  then 
bade  her  good-by,  saying  he  would  be  home  by  Christmas. 

The  witness  stated  details  and  circumstances  usually  ac- 
companying such  occurrenceB.  She  further  testified  that  her 
husband  knew  that  she  was  going  to  her  daughter's  at  No.  18 
CypreMi  street,  Chicago,  lUinoia,  to  stat/  until  he  ihould  return 
to  her.  That  she  wrote  to  him  within  a  day  or  two  after  she 
reached  her  destination,  and  that  within  the  month  following 
he  wrote  to  her  frequently  at  said  poetoffice  address.  His 
letters  to  her  were  identified  and  read  in  evidence ;  they  show 
bim  to  be  a  thoroughly  bad  man.     . 

The  statute  of  this  state  provides  that  all  persons  may  be 
u  itnesses  with  certain  exoeptiona ;  among  the  exceptions  are 
the  following: 

"A  husband  shall  not  be  examined  for  or  against  his  wife 
without  her  consent,  noT  a  wife  for  or  against  her  husband 
without  hia  consent,  nor  shall  either  during  the  miiniage  or 
afterward  be,  without  the  consent  of  the  other,  examined  as 
to  any  communication  miide  by  one  to  the  other  during  the 
marriage ;  but  thit  exception  doei  not  apply  to  a  civil  action  or 
proceeding  hy  one  against  the  other,  nor  to  a  criminal  action  or 
proceeding  for  a  crime  committed  hy  one  again»t  the  other." 
Gen.  Stats.  1883,  p.  1062,  §  8649. 

The  contention  in  behalf  of  the  state  is  that  defendant,  in 
making  the  false  affidavit  in  the  divorce  suit  against  his  wife, 
committed  a  crime  gainst  her;  that  the  ciime  was  a  wrong 
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and  injury  to  her  individually;  that  it  violated  her  lighta 
and  privileges  in  the  divorce  suit,  and  otherwise  affected  her 
personal  interests ;  and,  hence,  that  she  was  a  competent 
witness  against  her  husband  in  a  prosecution  for  said  crime. 

Counsel  for  defendant  contends  that  a  wife  cannot  testify 
t^inst  her  husband  without  hia  consent  except  iu  a  case 
where  he  is  chained  with  the  commission  of  actual  or  con- 
stractive  violence  against  her  person.  Counsel  state  their 
views  HS  follows : 

"  The  wrong  committed  by  a  pei-son  in  making  a  false  af- 
fidavit in  a  divorce  suit,  is  one  against  the  public  administra- 
tion of  justice,  and  while  in  its  effect  it  may  fall  more  heavily 
upon  one  pei'son  than  another,  yet  it  does  so  only  in  a  gen- 
ei-al  sense  and  with  relation  to  relative  lights,  and  is  not  an 
invasion  of  the  rights  of  pei-sonal  secuiity." 

The  general  rule  at  common  law  was  that  neither  husband 
nor  wife  was  a  competent  witness  for  or  against  the  other. 
But  the  rule  had  this  exception,  that  if  either  was  prosecuted 
for  a  felonious  crime  or  high  misdemeanor  involving  violence 
to  tlie  person  of  the  other,  the  party  against  whom  the  crime 
was  committed  was  a  competent  witness  in  behalf  of  the  state. 

In  Cotton  V.  The  State,,Q2  Ala.  12,  a  married  womHn  and 
her  paramour  were  jointly  indicted  and  tiied  for  living  in 
adulteiy.  It  was  held  that  the  husband  was  incompetent  to 
testify  on  the  tiial  against  either  of  them.  The  decision  ap- 
pears to  have  been  Iwised  upon  the  common  law  ;  it  does  not 
refer  to  any  statute  upon  the  subject. 

In  Commonwealth  v.  Sapp,  14  S.  W.  Rep.  (Ky.)  884,  de- 
fendiint  was  indicted  for  an  attempt  to  poison  his  wife.  It 
was  held  that  the  wife  was  a  competent  witness  &gn.inst  him 
to  prove  that  she  saw  him  sprinkle  some  substance  on  food 
intended  for  her;  the  food  thus  prepared  was  produced  at 
the  trial  and  pi-oved  to  contain  ai'senic. 

The  statute  of  Texas  provided  that,  "The  husband  and 
wife  may  in  all  criminal  actions  be  witnesses  for  each  other, 
but  they  shall  in  no  case  testify  against  each  other  except  in 
a  criminal  pi-osecutiou  for  an  offeuse  committed  by  one  against 
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the  otiier."  Under  thiB  statute  it  was  held  that  the  wife  was 
not  a  competent  witness  against  the  husband  in  a  prosecution 
Bgaiimt  him  for  incest. 

The  State  v.  Sloan,  55  la.  219,  was  a  case  in  which  the  de- 
fendant was  indicted  for  bigamy.  The  statute  provided  that 
neither  the  husband  nor  wife  shall  be  a  witness  against  the 
other,  except  in  a  eriminal  proceedit^  for  a  crime  committed  by 
one  againtt  the  other.  The  court  said ;  "  In  our  opinion,  if 
the""  defendant  is  guilty  of  bigamy,  he  committed  a  crime 
against  hia  wife.     We  think  that  she  is  a  competent  witness." 

In  State  v.  Sughei,  58  la.  165,  the  defendant  was  indicted 
for  bigamy.  It  was  held  that  the  oral  testimony  of  the  law- 
ful wife  was  competent  in  behalf  of  the  state  for  the  purpose 
of  proving  a  marriage  between  heraelf  and  defendant- 

Id  Nebraska  the  statute  pi-ovided  that  "  The  husband  can 
in  no  case  be  a  witness  i^ainet  the  wife  nor  the  wife  against 
the  husband  except  in  a  criminal  proceeding  for  a  crime  com- 
mitted by  the  one  against  the  other ;  hut  they  may,  in  all 
ciiminal  prosecutions,  be  witnesses  for  each  other."  In  Lord 
V.  The  State,  17  Neb.  526,  upon  the  trial  of  an  indictment 
against  a  man  for  deserting  his  wife  and  living  and  cohabit- 
ing with  another  woman  in  a  state  of  adultery,  the  wife  was 
held  to  be  a  competent  witness  against  hira. 

The  case  of  Ba»aett  v.  United  Sfatna,  137  U.  S.  496,  is  much 
relied  on  by  counsel  for  defendant.  In  that  case  the  court 
bad  under  considei-ation  a  oonviction  for  polygamy  under  the 
laws  of  Utah.  The  civil  code  of  that  territory  was  the  same 
as  our  statute  in  respect  to  the  examination  of  husbands  and 
wives  as  witnesses  against  each  other,  except  that  our  statute 
applies  to  both  civil  and  ciiminal  proceedings,  but  the  crim- 
inal code  of  Utah  was  as  follows : 

"  Except  with  the  consent  of  both,  or  in  cases  of  criminal 
violence  upon  one  by  the  other,  neither  husband  nor  wife  are 
competent  witnesses  for  or  against  each  other  in  a  criminal 
action  or  proceeding  to  which  one  or  both  are  parties." 

On  review  by  the  United  States  supreme  court  it  was  held 
that  the  wife  was  not  a  competeat  witness.    The  decision 
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was  fully  mtrranted  by  the  criminal  code  of  Utah,  and  so  the 
opinioD  of  Mr.  Justice  Brewer  declares ;  but  he  expressed  the 
farther  view  that  the  wife  was  an  incompetent  witness  even 
under  the  terms  of  the  civil  code. 

That  the  muking  of  the  affidavit,  if  false,  was  a  crime,  is 
conceded.  But  it  is  contended  by  defendant's  counsel  that 
it  was  a  crime  against  the  stat* — a  crime  against  society — a 
public  crime,  but  not  a  crime  against  the  wife. 

All  crimes  are  crimes  against  the  public ;  the  first  element 
of  a  crime  as  stated  in  our  criminal  code  b,  that  it  '*  consists 
in  a  violation  of  a  public  law."  Gen.  Stats.,  p.  2S2.  But 
crimes  directly  affecting  particular  persons  or  individuals  are 
uniformly  considered  crimes  against  such  persons  or  individ- 
uals. For  example :  The  murderer  commits  a  crime  against 
the  person  whose  life  he  destroys ;  the  thief  commitB  a  crime 
against  the  person  whose  pmperty  he  steals ;  the  libeler  com- 
mits a  Clime  against  the  person  whose  good  name  and  fame 
he  destroys  or  injures ;  and  yet  all  these  several  classes  of 
crimes  are  crimes  against  the  public. 

Blackstone  says :  "  In  all  cases  the  crime  includes  an  in- 
jury  ;  every  public  offense  is  also  a  private  wrong,  and  som^ 
what  more ;  it  affects  the  individual  and  it  likewise  affects 
the  community."     4  Bl.  Com.,  p.  4. 

From  a  review  of  the  decisions  it  appears  that  there  is  some 
conflict  in  respect  to  the  question  as  to  when  a  husband  or 
wife  may  testify  against  the  other,  under  statutes  like  ouis. 
In  Texas  a  late  decision  seems  to  limit  the  wife's  right  to 
testify  against  her  husband  to  cases  of  violence  against  her 
person  as  at  commoa  law.  On  the  other  hand,  the  Iowa  and 
Nebraska  decisions  under  a  statute  like  oiirs  extend  the  right 
to  the  wife  to  testify  against  her  husband  in  any  criminal 
action  or  proceeding  for  any  crime  committed  against  her, 
and  bigamy  and  adultery  are  held  to  be  crimes  against  the 
lawful  wife. 

Our  statute  does  not  limit  the  right  of  the  husband  or  wife 
to  testify  to  criminal  prosecutions  for  crimes  involving  per- 
sonal violence,  either  actual  or  constructive  >  the  language 
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in  uuqualifled  that  the  husband  or  wife  may  testify  against  the 
other  "  in  a  criminul  action  or  proceeding  for  a  onme  commit- 
ted by  one  against  the  otlter."  This  langu^e  is  broad  enough 
to  include  any  crime,  whether  of  violence  to  the  peison,  or 
other  crime  committed  by  the  husband  or  wife  directly  affect- 
ing the  other. 

Since  some  private  wrong  or  injury  is  included  in  every 
crime, 'it  is  evident  that  the  word  crime  in  that  clause  of  the 
statute  which  permits  the  husband  or  wife  to  testify  Hgainst 
the  other  in  a  "  criminal  action  or  proceeding  for  a  crime 
committed  by  one  against  the  other,"  means  the  private 
wrong  or  injury  included  in  such  public  crime.  The  word 
must  have  such  meaning,  or  the  statute  is  meaningless.  It 
follows  that  a  wife  is  competent  to  testify  ^;ainst  her  hus- 
band in  a  criminal  action  or  proceeding  whenever  she  is  the 
individual  paiticularly  and  directly  injured  or  affected  by 
the  crime  for  which  he  is  being  prosecuted. 

In  the  case  at  bar,  defendant  was  charged  with  committing 
the  crime  of  perjury  in  an  action  for  divorce  against  his  wife. 
The  purpose  of  the  affidavit  was  to  aid  him  in  his  suit  againtt 
her ;  it  was  to  give  the  court  jurisdiction  of  the  cause  with- 
out personal  service  of  process  upon  his  wife ;  and  the  object 
of  that  portion  of  the  affidavit  of  which  perjury  is  predicated 
was  to  enable  him  to  give  the  oourt  jurisdiction  without  mail* 
ing  a  copy  of  the  summons  to  his  wife.  If  in  making  such 
afiBdavlt  defendant  committed  perjur}-,  the  effect  of  his  crime 
was  to  diminish  the  wife's  chances  of  obtaining  notice  of  the 
divorce  suit,  and  thus  deprive  her  of  the  privilege  of  making 
any  defense.  It  is  dear,  therefore,  that  she  was  the  particu- 
lar individual  whose  private  rights  and  interests  would  be 
affected  by  the  crime.  It  is  true,  the  crime  of  perjury  com- 
mitted in  such  »  case  was  a  crime  against  the  public  adminis- 
tration of  justice;  the  public  are  deeply  interested — every 
good  citizen  is  interested — in  punishing  and  preventing  the 
crime  of  perjury ;  but  the  perjui^  in  this  cast)  was  calculated 
to  inflict  apon  the  wife  of  defendant  a  direct  private  injury 
to  her  individual  rights  and  interests.     That  the  crime  was 
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against  her,  in  the  senae  in  which  every  crime  in  an  injury  to 
a  particular  individual,  cannot  be  doubted.  In  the  first  place, 
the  perjuiy  waa  liable  to  deprive  her  of  the  right  of  making 
defense  ;  if  deprived  of  that  right,  she  miglii;  be  wrongfully 
deprived  of  her  husband,  and  of  her  right  to  support  from 
his  estAte  or  from  his  labor ;  besides,  if  divorced,  »he  would 
be  subjected  to  the  stigma  of  having  been  false  to  hei  mari- 
tal vows.  A  decree  of  divorce,  in  the  estimation  of  all  good 
people,  causes  ignominy  and  disgrace  to  fall,  more  or  less 
heavily  according  to  the  nature  of  the  case,  upon  the  party 
adjudged  to  he  in  the  wmng.  The  rule  of  the  common  law 
that  a  wife  may  testify  against  her  husband  in  a  case  where 
he  is  charged  with  a  crime  of  violence  ^;ainst  her  -persou 
rents,  it  is  said,  upon  the  principle  of  affording  her  the  means 
of  self-protection.  In  the  ruder  period  in  which  the  com- 
mon law  took  its  rise,  life  and  limb  were  principally  regarded; 
property  was  also  esteemed  worthy  of  protection,  but  the 
property  rights  of  the  wife  were  greatly  restiicted,  and  her 
peiBonal  status  was  almost  entirely  merged  in  that  of  her 
husband.  In  the  present  age  there  have  been  great  changes ; 
other  than  tangible  things  are  more  highly  esteemed  ;  should 
it,  therefore,  be  deemed  strange  that  modem  legislation  should 
give  the  wife  the  means  of  protecting  that  which  is  oft«n 
dearer  to  her  than  life,  liberty,  or  property? 

"Wbo  ataala  my  purse  stoala  trash; 
But  he  that  filches  from  me  my  good  name, 
Bobs  me  of  that  which  not  enriohes  blm, 
And  miikei  me  poor  Indeed," 

The  reasoning  of  the  learned  justice  in  the  BaMttt  cate, 
tvpra,  though  well  espressed,  does  not  shake  our  conclusion 
in  this  case.  Even  if  it  may  be  said  that  the  offenses  of 
adultery,  incest,  bigamy,  and  polygamy,  committed  by  a 
husband,  are  not  crimes  against  the  wife,  for  the  reason  that 
they  imply  no  fault  on  her  part  and  inflict  no  direct  injaiy 
to  her  absolute  rights  as  an  individual  (points  we  do  not  de- 
cide), still  it  cannot  be  maintained  that  a  husband  does  not 
commit  a  crime  gainst  his  wife  when  in  a  suit  for  divorce 
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he  commits  the  crime  of  perjury  for  the  purpose  of  having 
her  adjudged  guilty  of  a  matrimonial  offense,  so  as  to  obtain 
a  decree  againtt  her,  and  thus  deprive  her  of  property  rights, 
besides  fastening  a  stigma  upon  her  character. 

la  this  case  defendant  instituted  the  action  agavrut  his 
wife,  he  made  oath  to  the  false  af&davit  in  the  cause  against 
her ;  he  did  this  for  the  purpose  of  procuring  constructive 
service  of  summons  againtt  her.  The  perjury  committed  in 
making  such  affidavit  was  a  crime  f^ainst  the  public ;  but  if 
it  was  Dot  also  a  crime  againtt  the  wife,  whose  Dame  and 
rights  were  assailed,  where  shall  we  look  for  the  private 
wrong  or  injury  included  in  such  public  crime  ?  If  not  the 
wife,  then  what  individual  was  particularly  affected  by  such 
crime? 

We  are  not  prepared  to  believe  that  the  statute  under  con- 
sideration was  intended  to  be  declaratory  of  the  common  law 
merely.  In  this  connection  it  is  proper  to  notice  agaia  the 
tendency  of  modern  le^lation  in  this  state.  ITor  many  years 
it  has  been  the  policy  of  our  people  to  enlarge  the  rights  of 
married  women,  and  to  give  them  greater  protection  in  every 
direction,  until  at  last  they  have  been  fully  enfranchised. 
So,  also,  the  same  tendency  marks  the  legislation  upon  the 
subject  of  witnesses ;  the  rule  as  to  competency  has  been 
gradually  extended  and  brtmdened  until  very  few  common 
law  I'estrictions  remain. 

In  our  opinion,  the  trial  court  did  not  err  in  allowing  the 
wife  to  testify  in  behalf  of  the  state  in  this  case.  This  dis- 
poses of  the  mattei's  presented  to  this  court  upon  this  review. 
Ko  substantial  error  appearing  in  the  record,  the  judgment 
of  the  district  court  is  affirmed. 

Vol.  XIX— «l 
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In  re  Fire  and  Excise  CoMMiSBiONaRS. 

1.  ExEcuTTVK  QrKSTionH. 

While  the  practice  of  the  coort  btu  been  to  decline  to  gire  an  opinion 
in  response  to  executive  or  legislative  qneetlotis,  which  might  affect 
or  prejudice  private  rights  or  interests,  the  gravity  of  the  sitnatlon 
with  respect  to  the  pendlDg  question  required  a  departure  from  the 
rule  and  an  opinion  upon  the  facts  aa  submitted,  without  prejudice 
to  the  right  to  show  other  or  different  facts. 

2.  BzEcnriTK  PowxB. 

The  doctrine  ezprewed  in  Trimble  v.  The  People  ex  rel.  Phetpt,  ante, 
181,  with  reepeot  to  the  power  of  the  governor  to  remove  a  police 
oommlaaioner  of  the  city  of  Denver,  is  adhered  to  and  approved. 

3.  EZXCDTIVX  QUSBTtOHB. 

The  court  will  not,  In  an  ex  parte  prooeedli^  In  response  to  an  execu- 
tive question,  inquire  Into  or  determine  the  right  of  a  police 
commi&sioner  of  Denver  to  retain  bis  office  after  the  governor  has 
attempted  to  remove  him. 

4.  Judicial  Powbk, 

If  the  executive  order  of  removal  is  questioned  by  the  inoambont,  the 
courts  have  power,  and  it  la  exclusively  within  their  prorince,  to  de- 
termine, as  between  the  respecUve  olaimauts,  the  right  to  tbe  ofBce 
in  question. 

5.  ExECUTivK  PowEB— CoRSTiTUTioNAi.  Law. 

Tbe  governor's  constitutional  obllgatiaa  "to  take  care  that  tlie  laws  be 
faithfully  executed  "  does  not  Impose  upon  him  tbe  duty  of  forcibly 
inducUng  his  appointees  into  office,  nor  jusUfy  bis  calling  on  tbe 
military  forces  of  the  state  for  suoh  purpose,  nnless  it  be  for  the 
enforcement  of  judicial  process. 

6.  Same. 

Tbe  reasonable  and  Inevitable  delay  incident  to  judicial  proceedings  can 
never  justify  a  resort  to  the  summary  exercise  of  arbitrary  power. 

The  Opinion  of  the  Court  it  in  Retponae  to  the  Following  Com- 
municatiimfrom  the  Governor. 

"  Whereaa,  by  the  terms  of  section  8  o£  art.  5  of  the  Con- 
statution  of  the  state  of  Colorado,  it  is  provided,  among  other 
things,  as  follows : 

"  The  supreme  court  shall  give  its  opinion  upon  important 
questions  upon  uolemn  occasions  when  required  by  the  goT- 
emor ;  aad 
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"  Whereas,  in  consideratiou  of  the  facte  hereinnfter  set  forth 
uid  alleged,  the  present  time  and  condition  of  afftiii-ii  hh  there- 
in disclosed  is  a  solemn  occasion,  and  the  inquiry  hereto  sub- 
joioed  in  conaideration  of  such  facts  and  statements  is  an 
impoi'tant  question : 

"  Therefore,  I,  Davis  H.  Waite,  governor  of  the  state  of 
Colorado,  in  pui«uaiice  of  said  provision  of  the  constitution, 
do  hereby  call  upon  you,  the  supreme  court  of  the  state  of 
Coloi-ado,  fur  an  opinion  upon  the  following  question,  to  wit : 

"  What  peraons  are  legally  entitled  to  hold  the  offices  of 
fire  commiKsioner  and  excise  commissioner  of  the  city  of  Den- 
ver at  the  pi'esent  time  ? 

"  The  foregoing  interrogatory  is  propounded  in  considera- 
tiou of  the  following  facts  and  circumstances,  to  wit: 

"That  heretofore  and  prior  to  the  19th  day  of  January, 
A.  D.  1894,  one  Jackson  Oit  was  the  duly  appointed  and  act- 
ing fire  commissioner  of  the  city  of  Denver,  and  as  such,  con- 
Blituted  a  member  of  the  fire  and  police  hoard  of  said  city, 
nuder  the  provisions  of  the  chai-ter  of  the  city  of  Denver ;  and 
that  heretofore  and  pi-ior  to  the  19th  day  of  January,  A.  D. 
1894,  one  D.  J.  Mai-tin  was  the  duly  qualified  and  acting 
excise  commissioner  of  the  city  of  Denver,  under  and  by  vir- 
tue of  the  appointment  of  the  governor  and  the  provisions  of 
the  charter  of  the  city  of  Denver,  and  as  such,  a  member  of 
the  fire  and  police  board  of  said  city,  both  of  said  persons 
holding  said  offices  respectively  by  and  under  the  appoint- 
nient  of  the  governor  of  the  state. 

"  That  piior  to  the  said  date,  to  wit,  January  19th  aforesaid, 
and  while  the  said  parties  were  so  holding  said  offices,  the 
undei-signed,  as  governor  of  the  state  of  Colorado,  by  an  or- 
der in  writing,  duly  signed,  dii-ected  and  instructed  the  said 
parties  to  appear  before  the  undersigned,  as  governor  as  afore- 
said, at  the  executive  office  in  the  city  of  Denver,  for  the 
puipose  of  answering  unto  certain  ohaiges  which  had  there- 
tofore been  preferred  against  the  said  parties,  and  each  of 
them,  and  that  on  the  said  date,  the  said  parties,  in  pursu- 
ance of  said  order,  did  appear  before  the  undersigned  as  gov- 
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enior  of  the  Btate,  at  the  executive  office  tiforesaid,  and  that 
thereupoQ  the  charges  ^Kiiist  them  wei-e  duly  presented  aud 
they  made  their  anuwei-  thereto,  the  said  paities  ftppeaiing 
st  aaid  time  in  pei-aoii  as  well  as  by  counsel. 

"  Thut  thereupon  certain  evidence  was  adduced  and  heaixl 
before  the  undei^igned,  both  in  support  of  the  said  chaises 
so  pieferred,  as  well  as  in  support  of  the  denial  thereof  by 
the  said  parties  so  chained,  and  that  thereafter,  and  on,  to 
wit,  the  7th  day  of  Maich,  A.  D.  1894,  the  undersigned,  as 
governor  of  the  state  of  Colorado,  in  pui-suance  of  the  au- 
thority of  luw  and  the  terms  of  the  City  Charter  of  the  city 
of  Denver,  made  the  following  finding  with  reference  to  said 
matter  and  issued  the  following  order  in  writing,  to  wit : 

" '  ExBcnrivE  Chamber,  Denver. 

"^In  re  Chai^^  v.  Police  Commissioners  Jackson  Oit  and 
D.  J.  Martin. 

"'On  the  19th  of  January,  A.  D.  1894,  the  above  named 
Jackson  Orr  and  D.  J.  Martin  personally  appeared  before 
me  at  my  office  in  Denver  and  made  answer  to  the  charges 
against  them  of  malfeasance  in  office,  viz. :  that  on  Monday, 
January  8, 1894,  on  application  madC;  the  said  Jackson  Orr 
and  D.  J.  Martin,  as  composing  a  majority  of  the  fire  and 
police  boai-d  of  the  city  of  Denver,  appointed  a  special 
policeman  and  sent  him  to  remain  at  a  gambling  house  in 
said  city  of  Denver,  not  for  the  purpose  of  restraining  gam- 
bling, or  of  obtaining  proof  thereof,  but  for  its  regulation  or 
protection  contrary  to  law,  and  that  said  action  of  the  major- 
ity of  said  fire  and  police  board  was  with  the  knowledge  that 
it  was  in  violation  of  the  law. 

*' '  After  some  discussion  between  the  executive  and  coun- 
sel for  the  defendants,  the  Hon.  Henry  Charpiot,  V.  D. 
Markham  and  A.  H.  Martin,  the  issues  were  fmally  agreed 
upon  as  foUowB :  It  was  admitted  that  a  special  policeman 
was  detailed  on  the  day  and  date  mentioned  in  the  charge, 
and  watt  sent  to  a  gambling  house,  but  it  was  denied  that  the 
said  special  policeman  was  sent  to  said  gambling  bouse  for 
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the  purpose  of  either  reguU^g  or  protecting  the  same,  but 
defeudttntai  alleged  that  the  aaid  special  policeman  was  sent 
to  said  gambling  bouse  for  the  specific  purpose  of  presei'ving 
peace,  preventing  riots  and  disturbances,  preventing  minors, 
intoxicated  persons  or  others  under  disability  from  fi-equent- 
iiig  the  said  gambling  house,  to  apprehend  any  person  guilty 
of  any  disturbance  or  breach  of  the  peace,  and  for  the  pur- 
pose of  getting  information  as  to  the  presence  or  whereabouts 
of  suspicious  characters. 

'* '  And  upon  these  issues  the  case  went  to  trial. 

" '  The  testimony  was  voluminous,  and  as  beaiing  directly 
on  the  issues,  the  following  is  uncontradicted  aud  quoted 
from  the  record. 

"'BBVIBWING  TBBTIMONT. 

*"  Mr.  Gardner  testified  that  he  was  a  special  policeman, 
was  detailed  to  attend  to  gambling  houses  and  received  his 
instructions  from  the  chief  of  police,  which  instructions  wei'O 
to  keep  out  minora  aud  not  allow  them  to  gamble,  aud  also 
prohibit  intoxicated  men  from  gambling,  to  see  that  the 
house  was  promptly  closed  at  midnight,  and  to  report  all 
suspicious  characters  to  the  chief  of  police.  He  had  no  in- 
structions to  stop  gambling  or  repoi-t  it.  Uis  houra  were 
from  2  o'clock  p.  M.  until  midnight ;  saw  plenty  of  gambling 
going  in  the  gambling  house.  Did  not  wear  a  police  uniform, 
but  did  wear  a  star.  Was  paid  for  his  services  by  the  gam- 
bling house. 

" '  Lieutenant  John  F.  Stone  testified  that  he  was  at  this 
time  i-anking  oGBcer  next  to  the  chief  of  police,  and  had  held 
his  position  two  years  and  nine  months;  that  the  iimtruc- 
tiona  given  to  the  special  police  were  subetantially  as  herein- 
above stated;  that  special  policemen  had  been  detailed  by 
Messrs.  Oit  and  Martin  to  gambling  houses;  that  shortly 
after  Messrs.  Orr,  Martin  and  Tiimble  were  appoiutfid  they 
re-established  the  specials  put  in  gambling  houses.  These 
houses  are  kept  open  until  midnight  and  anybody  may  enter 
except  minors  and  intoxicated  persons.     Lieutenant  Stone 
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testified  thnt  it  was  an  impossibility  to  close  all  gambling 
houses  and  stop  gambling  in  Denver,  and  that  the  appoint- 
ment of  special  policemen  was  the  best  method  to  limit. gam- 
bling. 

" '  A.  W.  Kellogg,  chief  of  police,  testified  that  he  gave 
instructions  to  all  specials,  which  instructions  he  received 
from  the  board.  That  the  pi'eseiit  board  had  detailed  special 
policemen  for  gambling  houses ;  that  Mr.  Pollard  was  one  of 
the  special  policemen  for  the  gambling  house  over  Tortoni's ; 
that  no  instiiictions  were  given  him  in  relation  to  stopping 
gambling. 

" '  J.  N.  Pollard  testified  that  he  was  a  special  policeman  at 
the  gambling  house  over  Tortoni's;  that  thera  were  in  that 
house  a  roulette  wheel,  faro  table  and  card  table,  and  plenty 
of  gambling;  that  as  a  special  policeman  he  was  under  the 
instructions  of  the  chief  of  the  board.  The  proprietors  of 
the  gambling  house  never  gave  him  any  instructions;  he 
was  paid  the  first  week  by  the  gambling  house  proprietors, 
but  received  his  instructions  entirely  from  the  chief. 

"'TESTIMONY  OP  DEFENSE. 

"  *  Ex-Commissioner  W.  G.  Trimble,  a  witness  produced 
in  behalf  of  the  commissionei'S,  testified  that  he  assisted  de- 
fendant in  the  appointment  of  special  policemen,  and  that  he 
knew  that  they  were  to  be  sent  to  gambling  houses,  and 
thought  that  was  the  best  plan  for  regulating  and  controlling 
t!ie  evil.  The  special  policemen  were  not  paid  by  the  city, 
hut  they  were  given  to  undei'stand  that  they  were  to  be 
under  the  exclusive  control  of  the  police  department. 

" '  Commissioner  Martin  asked  witness  Trimble  on  his  di- 
rect examination :  "  Is  it  not  a  fact  that  the  police  and  fins 
board  required  those  gambling  houses  to  pay  those  policemen 
in  their  houses  for  the  proteotion  of  their  house  by  them,  or 
otherwise  they  would  be  closed  op?"  and  witness  Trimble, 
ex-commissioner,  answered:  "That  was  the  fact  of  the  mat- 
ter." The  statute  vs.  gambling  was  also  referred  to.  After 
the  testimony  was  completed,  the  executive  listened  to  the 


n,g,t,7rJM,COOglC 


1894.]        Ik  rs  Fire,  etc..  Commissioners.  487 

argument  of  Hon.  Henr^  G.  Cbarpiot,  counsel  for  defendants, 
and  held  matter  for  several  days  that  the  evidence  might  be 
typewritten.  An  unusual  pressure  of  officiHl  business  has 
prevented  the  executive  from  an  early  consideration  of  this 
case,  but  after  careful  delibei'ation  the  executive  is  compelled 
to  find  the  charge  sustained. 

"'The  defendants  admit  sending  special  policemen  to 
gambling  houses.  The  question  at  issue  is  only  as  to  the 
object  of  defendants  in  sending  these  special  policemen  to 
gambling  houses.  The  charge  is  that  it  vns  for  the  purpose 
of  protecting  or  regulatiug  the  gambling  busiiiess ;  the  de- 
fendants deny  this  and  assert  that  it  was  for  the  specific 
purpose  of  preserving  the  peace,  preventing  rioU  and  disturb- 
ance, preventing  minors,  intoxicated  persons  or  others  under 
disability  from  frequenting  said  gambling  houses ;  apprehend 
any  person  guilty  of  a  distuibtince  or  bi-each  of  the  peace  and 
for  the  purpose  of  getting  information  as  to  the  presence  and 
whereabouts  of  suspicious  characters. 

"  '  THE  FACTS  ADMITTED. 

'^  'The  fact  is  admitted  that  gambling  houses,  provided  with 
roulette,  faro  and  card  tables,  were  runniiig  wide  open  in  Den- 
ver, and  with  the  full  knowledge  of  the  police.  Special  pains 
were  taken  to  prove  that  these  special  policemen,  though  paid 
bj'  the  gambling  houses,  were  under  the  orders  and  specialty 
lepresented  the  police.  The  charge  is  that  these  special  po- 
licemen weie  really  protecting  the  gamblers'  business.  The 
answer  denies  this  specifically,  but  the  answer  is  not  un- 
der oath,  and  neither  of  the  defendants  were  sworn  in  the 
case.  Ex-Commissioner  Trimble  testified,  in  answer  to  the 
inquiry  of  Commissioner  Martin,  that  the  police  and  fire 
board  required  the  gambling  houses  to  pay  these  special  po- 
licemen in  theii-  houses  for  the  protection  of  their  houses  by 
them,  or  otheiwiee  they  would  be  closed  up. 

"  '  It  appeal's  to  the  executive  that  the  charge  that  the  spe- 
cial policemen  are  sent  to  the  gambling  houses  for  their  pro- 
tection, b  fully  established  by  this  testimony  of  the  defense. 
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" '  As  tn  the  answer  of  defendants  that  the  special  police- 
men were  sent  to  the  gambling  housee  for  the  specific  purpose 
of  preserving  the  peace,  preventing  riots  and  disturbaoces, 
preventing  minors  and  intoxionted  persons  from  frequenting 
said  gambling  houses,  and  to  apprehend  any  person  guilty  of 
any  disturbance  or  breach  of  the  peace,  the  statute  of  the 
state  quoted  clearly  makes  using,  or  keeping  gambling  de- 
vices for  use,  a  breach  of  the  peace,  as  much  as  theft,  bur- 
glary or  riot.  Police  officers  are  empowered  to  evea  break 
open  doors  to  get  at  this  machinery  of  vice.  People  whom 
these  special  policemen  saw  gambling  were  engaged  in  the 
violation  of  law,  or  breach  of  the  peace,  as  much  as  though 
a  minor  or  an  intoxicated  person  should  gamble.  The  law 
is  just  as  imperative  that  a  guilty  person  should  be  arrested 
for  one  crime  as  for  the  other.  The  evidence  clearly  shows 
that  all  this  violation  of  law  was  known  and  recognized  by 
Uie  defendants. 

"  '  CONCLIT8IOK8  OF  THE  EXBGDTIVB. 
"  '  Aside  from  the  direct  testimony  above  quoted,  the  tone 
of  the  answer  and  defense  is,  that  special  policemen  were 
sent  to  these  gambling  houses,  not  for  the  purpose  of  stop- 
ping any  violation  of  law  or  breach  of  the  peace  known  as 
gambling,  but  other  Eolations  of  law,  as  riot,  %btiag,  etc., 
which  often  result  from  the  crime  of  gambling.  The  prac- 
tical effect  of  such  a  policy  must  be  to  protect  the  gambler 
in  his  unlawful  occupation  from  the  indignation  of  those  de- 
frauded by  his  crime.  The  police  might  as  well  be  sent  to  a 
prize  fight,  not  to  arrest  the  principals  and  prevent  the  crime, 
but  to  keep  peace  among  the  spectators,  and  then  claim  that 
such  action  was  not  a  protection  of  prize  fighting. 
"  '  I  therefore  find  from  the  evidence  in  this  case  that : 
*' '  First — The  defendants,  as  members  of  the  fire  and  po- 
lice board,  in  knowingly  sending  special  policemen  to  the 
gambling  houses  of  the  city  of  Denver  for  the  protection  of 
said  bouses  by  the  city  police,  were  guilty  of  malfeasance  in 
office;  and, 
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"  *  Second — That  in  failing  to  cause  to  be  arvested  persona 
whom  they  knew  to  be  in  open  violation  of  the  law,  they 
were  guilty  of  neglect  of  duty. 

"  '  It  io,  therefore,  for  the  cauae  hereinbefore  specified,  or- 
dered, this  7th  day  of  March,  1894 : 

"  '  That  Jackson  Orr  be,  and  he  is  hereby,  removed  from 
the  ofBce  of  fii-e  commissioner  of  the  city  of  Denver ;  and, 

"'D.  J.  Martin  be,  and  he  ia  hei-eby,  removed  from  the 
office  of  excise  nommissioner  of  the  city  of  Denver. 
"  '  Da  via  H.  Waite, 

" '  Governor  of  Colorado.' 

"  That  the  said  order  of  removal  aforesaid  was  duly  re- 
duced to  wiiting  and  signed  by  the  undersigned  as  governor 
afoi-esaid,  and  was  for  the  cause  thti-ein  specified,  and  was 
not  for  political  reasons,  and  copies  of  said  order  of  removal 
were  on  said  date  duly  served  upon  the  said  partieit  named 
therein,  viz. :  MesBiu.  On-  aud  Martin. 

,  "  That  afterwards  and  on,  to  wit,  the  8th  day  of  March  afore- 
siud,  the  undersigned,  as  governor  of  the  state  of  Coloi'ado, 
aud  at  the  executive  office  in  the  city  of  Denver,  and  under 
hia  hand  as  governor  as  aforesaid,  in  writing,  did  oi-der  the 
appointment  of,  and  did  a)ipuint,  Dennis  Mullina  as  fire  com- 
missioner of  the  city  of  Denver,  vice  Jackson  Orr,  removed, 
and  in  like  manner  did  appoint  Samuel  D.  Barnes  to  be  ex* 
cise  commissioner  of  the  city  of  Denver,  vice  D.  J.  Martin, 
removed. 

"  That  the  uoders^ed  did,  upon  said  date,  in  pni-suance 
thereof,  duly  lodge  with  the  secretary  of  state  copies  of  said 
appointments,  and  caused  the  legal  commissions  of  said  par- 
ties to  said  offices  to  be  issued  by  the  secretary  of  state  thereof 
in  pursuance  of  the  laws  of  the  state  of  Colorado. 

'*  That  on,  to  wit,  the  9th  day  of  March  afoi-esaid,  the  said 
Samuel  D.  Barnes  and  Dennis  Mullins,  under  and  by  virtue 
of  the  appointments  to  the  respective  offices  as  hereinbefore 
recited,  did  duly  appear  before  one  Owen  E.  LeFevre,  the  duly 
qnahfied  and  acting  judf^  of  the  county  court  of  Arapahoe 
county,  and  did  thereupon  and  before  the  said  judge  receive 
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and  sign  the  oatli  of  office  to  the  respective  offices  to  which 
they  had  been  appointed  as  aforesaid,  as  required  by  law ; 
and  that  on  said  date,  to  wit,  the  9th  day  of  March  afore- 
said, the  said  MutUns  and  the  said  Barnes  did  file  with  the 
clerk  of  the  city  of  Denver,  at  hi»  office  in  the  City  Hall  in 
said  city,  copies  of  the  said  oath  of  office  so  taken  by  them 
and  duly  verified,  as  required  by  law ;  and  from  thence  hith- 
ei-to  have  been  ready  and  willing  to  undertake  and  perform 
all  the  duties  of  the  offices  to  wliich  they  were  respectively 
appointed  as  aforesaid,  and  they  are  now  assuming  to  occupy 
said  positions  and  to  perform  the  duties  thereof. 

"  The  undersigned,  the  executive  of  the  state,  deems  the 
present  a  most  important  and  soleQiD  occasion  and  one  in 
which  vast  iiitei-ests  of  life  and  property  and  the  due  observ- 
ance of  the  laws  of  ^e  state  are  involved,  by  reason  of  the 
following  facts : 

"  Tliat  at  the  time  of  the  making  of  the  order  of  removnl 
of  said  Jackson  Orr  and  D.  J.  Martin  from  their  respective 
positions,  they  and  each  of  them,  announced  their  intestion 
not  to  surrender  their  said  offices  but  to  continue  to  exercise 
the  duties  thereof  notwithstanding  said  removal ;  and  they 
and  eacli  of  them  then  and  there  and  ever  since  have  caused 
to  be  placed  about  the  apai-tments  occupied  or  set  apart  by 
the  city  of  Denvei'  ioi  the  use  of  the  fire  and  excise  commis-' 
sioners  of  said  city,  armed  bodies  of  men  for  the  purpose  of 
setting  said  order  of  removal  at  naught  and  for  the  purpose 
of  resisting  the  said  Dennis  Mullins  and  Samuel  D.  Barnes, 
appointed  respectively  as  aforesaid,  fire  and  excise  commis- 
sioners of  said  city,  in  any  attempt  that  they  might  make  to 
enter  upon  the  dbcharge  of  the  duties  to  the  offices  to  which 
they  have  been  appointed  as  aforesaid,  and  to  enter  into  the 
possession  of  said  offices,  so  set  apart  by  said  city  of  Denver. 

"  That  in  pui'suance  of  said  intention  to  resist  and  set  at 
naught  the  order  of  removal  made  as  aforesaid,  the  said  Jack- 
son Orr  and  D.  J.  Martin  have  exacted  pledges  from  a  large 
number  of  the  officers  and  patrolmen  constituting  the  police 
force  of  the  city  of  Denver,  under  their  charge  and  control. 
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and  the  officers  and  employees  of  the  fire  department  of  said 
city  of  Denver,  under  their  chai^  and  control,  to  resist  by 
the  use  of  force  and  arms  any  and  all  attempts  of  the  under- 
signed to  enforce  the  order  of  removal,  made  as  aforesaid, 
and  to  resist  any  and  all  attempts  of  the  said  Dennis  MuUins 
and  the  said  Samuel  D.  Barnes  to  enter  into  and  undertake 
and  perform  the  duties  of  their  respective  ofBces,  to  which 
they  have  Iteeii  appointed  as  aforesaid,  and  to  enter  into  and 
titke  posseiision  of  the  apartments  provided  by  the  city  of 
Denver  for  their  use  as  such  officers. 

*'  That  prior  to  the  15th  day  of  March,  1894,  the  under- 
signed, a8  governor  of  said  state  of  Coloiudo,  announced  his 
intention  of  inaking  said  order  of  removal  effectual,  by  g»iis- 
ing  the  said  Jackson  Orr  and  D.  J.  Martin  to  be  removed 
from  the  offices  and  apartments  then  withheld  by  them  and 
to  enable  said  Mullins  and  Barnes  to  enter  upon  and  diit- 
charge  the  duties  of  their  respective  offices  and  to  occupy 
and  to  contio]  the  apartments  and  all  the  pioperty,  machin- 
ery and  appliances,  officers  and  men  belonging  to  the  fire  and 
police  department  of  the  city  of  Denver. 

**  That  in  anticipation  of  said  purpose  and  with  the  intent 
of  obstructing  and  preventing  the  carrying  out  of  said  order 
of  removal  and  of  enabling  the  said  Mullins  and  Barnes  to 
enter  upon  and  discharge  the  duties  of  their  respective  offices, 
the  said  Orr  and  Martin  caused  large  bodies  of  men  other 
than  the  fire  and  police  forae  of  the  city  of  Denver  to  be 
suppUed  with  fire  arms  and  other  dangerous  weapons  and 
placed  ill  and  about  said  City  Hall  and  caused  a  lai^e  quan- 
tity of  dangerous  and  explosive  material  to  be  stored  in  said 
City  Hall,  to  be  used  for  the  purpose  of  resisting  any  and  all 
efforts  tliat  might  be  made  in  the  carrying  out  of  said  order 
of  removal  as  aforesaid. 

**That  for  several  days  last  past  the  said  Orr  and  Martin 
have  withdrawn  the  patrolmen  belonging  to  the  said  police 
foive  of  the  city  of  Denver,  from  their  respective  stations  and 
have  left  the  city  unguarded  and  subject  to  the  uncontrolled 
assaults  of  violent  and  lawless  men  and  the  property  of  the 
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city  subject  to  pillage  and  destruction ;  and  a  latge  number 
of  the  membei-8  of  tJie  Sre  depaitment  of  said  city  of  Denver 
baa  been  withdrawn  from  tbeir  respective  stations  and  placed 
in  and  about  said  City  Hall,  whereby  the  property  in  said 
city  haa  been  and  is  left  insecure  and  nnprotected  from  the 
ravages  of  fire. 

"  That  by  the  constitution  of  the  state  of  Colorado,  the  un- 
dersigned is  chained  with  the  duty  of  executing  the  laws. 
That  it  was  and  is  the  opinion  of  the  undersigned  that  he  is 
in  all  respects  entitled  to  take  such  steps  and  adopt  such 
procfldui-e  as  may  insure  a  due  observance  of  the  law  and  the 
miuutenance  of  the  public  peace  and  safety.  That  acting 
upon  the  belief  that  be  was  authorized  to  carry  into  effect 
any  order  of  removal  that  he  might  make,  in  conformity 
with  the  law,  he  deemed  it  necessary  and  expedient  in  view 
of  said  resistance  to  the  order  of  lemoval  made  as  aforesaid, 
and  in  view  of  the  unlawful  gathering  of  men  for  the  pur- 
pose of  resisting  his  said  order  of  removal,  and  in  view  of  the 
necessity  of  preventing  the  further  exercise  of  the  powers 
and  functions  of  the  offices  of  fire  and  excise  commissioner 
respectively,  by  those  whom  the  undersigned  has  deemed 
unfit  to  occupy  said  offices  and  to  discharge  the  duties 
thereof,  the  undersigned,  in  conformity  with  the  provisions 
of  the  constitution  in  that  behalf  made,  as  commander  in 
chief  of  the  militia  of  the  state  of  Colorado,  upon  the  14th 
day  of  March,  1894,  duly  called  upon  a  number  of  the  mili- 
taiy  forces  of  the  state  of  Colorado,  to  assist  ia  the  enforce- 
ment of  the  laws  of  the  state  and  in  the  removal  of  said  Orr 
and  Martin  from  the  positions  so  wrongfully  held  by  them, 
and  remove  them  from  the  offices  and  apartments  occupied 
by  them  in  the  City  Hall  of  the  city  of  Denver,  and  to  pre- 
vent their  directing  and  conti-olliug  the  fire  and  police  de- 
partment of  the  city  of  Denver,  and  from  dii'ecting  and 
controlling  the  use  of  nil  the  propeity,  fire  enginesand  other 
apparatus  belonging  to  the  fii-e  and  police  depai-tment  of  the 
said  city  of  Denver,  and  on,  to  wit,  the  15th  day  of  March, 
1894,  said  militia  under  the  command  of  the  proper  officer. 
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assembled  in  sud  city  of  Denver,  subject  to  the  orders  of  the 
undeniigned,  as  the  commauder  in  chief. 

"  That  oil  said  l&th  dtiy  of  March,  1S94,  as  commander  in 
chief  and  for  the  purpose  of  carrying  out  the  order  of  removal 
made  by  the  undersigned,  as  the  governor  of  the  state  of 
Coloi-ado,  an  aforesuid,  the  said  militai'y  force  was  dii-eoted  to 
praceed  to  the  said  City  Hall  in  the  city  of  Denver,  and  de- 
mand of  the  said  Oit  and  Martin  that  they  vacate  the  ofGces 
and  apartments  so  unlawfully  withheld  bytbem  and  that  they 
desist  and  refrain  from  further  interference  with  or  control 
over  the  offices  and  patrolmen  of  Uie  police  depaitment  of 
tlie  city  of  Denver,  or  tbe  officeiB  of  the  fiie  department  of 
the  city  of  Denver,  or  any  of  the  property,  engines  or  ma- 
chinery belonging  to  the  said  fire  and  police  department. 

"  That  upon  said  demand  being  made  by  the  proper  officer 
in  charge  of  said  force,  the  said  Orr  and  Martin  refused  to 
vacate  their  said  ofSces  or  apartments  or  to  auirender  the 
control  of  the  ofBces  and  patitilmen  of  the  police  force  of 
said  city,  or  the  officers  and  employees  of  the  fire  department 
of  said  city,  or  of  the  pmperty,  machinery  and  appliances  of 
said  fire  and  police  department,  and  refused  to  i-elinquish 
their  assumed  control  over  the  said  Sve  and  police  depart- 
ments. 

'^  That  raid  military  force  was  met  by  an  armed  body  of 
men,  consisting  of  not  less  than  three  hundred,  stationed  in 
and  around  the  said  City  Hall,  supplied  with  fira  arms  and 
other  dangerous  weapons  and  with  dangemns  explosives, 
which  it  was  declared  was  the  intention  to  use  in  lesisting 
any  and  all  force  that  might  be  made  under  the  authority 
and  by  tbe  direction  of  the  undesigned  in  tbe  enforcement 
of  the  laws  of  tbe  state  to  remove  said  Orr  and  Martin  from 
their  said  offices  and  apartments  and  to  prevent  their  exer- 
cising control  over  the  said  fire  and  police  departments  of 
the  said  city  of  Denver.  That  although  repeatedly  called 
upon  to  vacate  and  surrender  said  offices  and  apartments  and 
to  ceane  assuming  to  perform  the  duties  and  functions  of  the 
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otBces  of  the  fire  and  excise  commissioner,  the  said  Orr  and 
Martin  refused  so  to  do  but  declared  their  intention  to  i-esist 
removal  by  the  one  of  arms  and  to  the  extent,  if  necessary, 
of  taking  human  life. 

"  That  tiie  emergency  of  the  occasion  became  such  and  the 
danger  of  an  outbreak  so  imminent  that  a  large  number  of 
citizens  concerned  in  the  safety  and  welfare  of  the  city  of 
Denver  and  in  the  preservation  of  life  and  property  applied 
to  the  underaigned  to  prevent  any  confiict  between  the  op- 
posing forces. 

"  That  the  undersigned  is  firm  in  the  belief  that  the  meas- 
ures so  adopted  by  him  ivei-e  required  by  the  constitution 
and  the  laws,  and  to  the  end  that  good  government  might 
be  advanced  and  the  safety  of  the  citizens  of  Denver  assured, 
and  the  laws  of  the  Btate  enforced,  has  ordered  the  militia  to 
remain  under  arms  to  the  end  that  the  said  Orr  and  Martin 
may  by  force,  if  necessary,  be  compelled  to  abandoa  their 
said  offices  and  apartments  and  to  absolutely  desist  from  fur- 
ther assuming  to  act  and  exercise  and  perform  the  ofiSces  of 
fire  and  excise  commissioner  respectively;  and  the  said  Orr 
and  Martin  still  continue  to  maintain  large  bodies  of  armed 
men  in  and  about  the  said  City  Hall,  and  still  threaten  to  re- 
sist by  the  use  of  arms  and  by  taking  of  life,  if  necessary,  any 
enforcement  or  execution  of  the  order  of  removal  made  as 
aforesaid  into  effeot. 

"That  the  arming  of  large  bodies  of  men  by  said  Orr  and 
Martin  and  the  withdrawing  from  their  said  respective  sta- 
tions of  the  members  of  the  police  force  of  said  city  of  Den- 
ver have  put  the  citizens  of  said  city  of  Denver  in  fear  of 
danger  to  life  and  property,  and  the  undersigned,  for  the 
purpose  of  assuring  the  people  of  their  lives  and  property 
has  deemed  it  necessary  to  call  upon  the  government  of  the 
United  States  to  furnish  militaiy  forces  for  the  purpose  of 
aiding  himself  in  the  enforcement  of  the  laws  of  the  atat« 
and  in  pi-eserving  peace  and  good  order  in  the  city  of  Denver. 

*'  That  in  response  to  said  request  made  as  aforesaid,  about 
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three  hundred  and  fifty  soldiei's  of  the  United  Army  have 
been  brought  from  Fort  Logan  and  stationed  within  the  lim- 
its of  the  city  of  Denver  for  the  purpose  of  aiding  the  under- 
signed in  preserviug  law  and  order  and  in  protecting  the 
citizenx  in  their  lives  and  property. 

"  That  in  view  of  said  armed  body  of  men  placed  by  said 
Orr  and  Martin  in  and  about  said  city  hall  and  because  of 
menace  caused  thereby  to  the  peace  and  security  of  the  city 
of  Denver  the  undei'signed  has  deemed  it  his  duty  for  the 
preservation  of  law  and  order  to  call  upon  all  of  the  National 
Guard  of  the  state  of  Culorado  to  place  themselves  under 
arms  in  their  respective  armories,  subject  to  the  call  of  the 
undersigned  as  commander  in  chief  to  report  in  the  city  of 
Denver. 

"  That  by  reason  of  said  ai-med  resistance  and  because  of 
the  feeling  engendered  among  the  people  on  account  of  the 
questions  mentioned,  warm  and  bitter  feelings  have  been  en- 
gendered, likely  to  lead  to  a  conflict  amongst  the  citizens  of 
the  city  of  Denver  and  to  great  loss  of  life  and  property. 

"  That  the  situation  in  still  more  grave  from  the  fact  that 
said  Bai-nes  and  Mullins,  iicting  upon  the  appointment  as 
above  set  forth,  together  with  Andrew  J.  Rogers,  the  duly 
appointed  and  qualified  police  comiuiasionei'  of  the  city  of  Den- 
ver have  organized  and  constituted  themselves  the  fire  and 
police  board  of  the  city  of  Denver  and  are  exercising  all  of  the 
duties  and  functions  of  the  fire  and  police  board  of  the  city  of 
Denver,  and  are  intending  to  enlist  a  full  and  complete  fire  and 
police  foi-ce  for  said  city  of  Denver,  and  there  is  grave  reason 
to  believe  that  a  conflict  at  any  time  may  ensue  between  the 
rival  forces  assuming  to  act  as  said  fire  and  police  forces. 

"That  by  reason  of  the  foregoing  mattei'S  and  things  the 
situation  as  shown  therein  is  so  grave  and  ciitical  as  to  de- 
mand the  instant  attention  and  the  speedy  decision  of  the 
court  upon  the  question  herein  proposed  ;  inasmuch,  as  it  is 
the  hope  of  the  undersigned  that  such  decision  may  be  the 
means  of  effecting  a  peaceable  settlement  of  the  various  grave 
situations  hereinbefore  referred  to  and  to  the  end  that  peace 
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and  good  order  may  be  maintained  and  upheld  without  the 
farther  use  of  force. 

"  Very  respectfully  submitted, 

"  Davis  H.  Waitb, 

*'  Governor  of  Colorado- 
"  Denvbb,  March  17th,  1894." 

The  questions  presented  were  diaoussed  by  Mr.  Platt 
Rogers,  Mr.  Chablbs  Habtzbll,  Mr.  J.  Wabnbb  Mills, 
Mr.  Thomas  Ward,  Je.,  Messrs.  Wells,  Taylor  &  Tay- 
LOE  and  Mr.  H.  B.  O'Bkillt. 

Mb.  JuaxiOB  Goddabd  delivered  the  opinion  of  the  court. 

We  have  uniformly  declined  to  give  an  opinion  in  response 
to  executive  or  legislative  questions  propounded  under  sec- 
tion S,  article  VI  of  the  Constitution,  that  might  affect  private 
rights  or  prejudice  private  interests.  A  strict  adherence  to 
this  rule  of  pi-actice  would  preclude  our  answering  the  present 
inquiry,  since  it  in  terms  calls  for  an  ex  parte  decision  of  the 
lights  of  contesting  claimants  to  an  office.  But  the  gravity 
of  the  situation  and  the  impending  danger  to  life  and  prop- 
erty disclosed  by  the  accompanying  statement,  imperatively 
demand  that  we  so  far  depart  from  this  rule  as  to  give  an 
opinion  upon  the  facts  as  submitted,  without  prejudice  to  the 
rights  to  show  other  or  different  facts.  We  do  this  hoping 
thereby  to  allay  popular  excitement  and  avert  riot  and  blood- 
shed. We  feel  more  at  liberty  iu  so  doing  in  the  present 
instance  for  the  reason  that  the  power  of  the  governor  to  re- 
move incumbents  of  the  offices  of  fire  and  excise  commissioner 
has  recently  been  thoroughly  and  elaborately  argued  before 
us,  and  upon  careful  consideration  decided  by  this  court  iu 
the  case  Trimble  v.  The  People  ex  rel.  Phelpty  ante,  187.  In 
that  ciue  the  power  of  the  governor  to  remove  an  incumbent 
of  the  office  of  police  commissioner  of  thd  cit^  of  Denver, 
(or  cause  other  tbau  political,  was  clearly  recognized.  Chief 
Justice  Hayt,  speaking  for  the  oourt,  said : 


jM,Googlc 


1894.]         In  he  Fieb,  etc.,  Commissionebs.  497 

"  The  Btatut6  only  requites  that  the  reason  for  remoTal 
shall  be  other  than  political,  and  that  it  shall  be  stated  in 
writing.  The  words  '  but  not  for  political  reasons '  are  words 
of  limitation,  aud  could  have  been  deemed  necessary  by  the 
legislature  for  bat  one  reason,  to  wit,  that  otherwise  the  gov- 
ernor might  remove  for  political  purposes.  The  intent  on 
the  paH  of  the  legislature  to  confer  the  power  of  removal  for 
any  other  cause  satisfactory  to  the  governor  ia  made  plain  by 
the  words  of  limitation.  *  *  *  The  legislature  had  the  power 
to  provide  for  the  creation  of  a  police  commissioDer  for  the 
city  of  Denver  ;  it  had  the  power  to  provide  the  manner  in 
which  such  office  should  be  filled,  and  there  can  be  no  doubt 
that  it  had  like  power  to  provide  for  removals.  *  *  *  The 
investiture  of  the  power  of  removal  here  given  is  restricted 
in  but  two  particulars ;  it  must  not  be  exercised  for  political 
reasons,  and  the  cause  of  removal  must  be  stated  in  writing. 
In  considering  removals  under  this  act,  we  must  assume  that 
the  lawmaking  body  was  of  the  opinion  that  the  requirement 
that  the  cause  of  removal  should  be  stated  in  writing  was  the 
only  check  necessary  to  prevent  an  arhitraiy  and  oppressive 
abuse  of  the  power.  *  *  *  Under  the  statute  the  cause  that 
may  be  sufficient  to  warrant  removal  is  to  be  determined  by 
the  governor,  and  no  mods  of  inquiry  being  presciibed,  he  is 
at  liberty  to  adopt  such  mode  as  to  him  shall  seem  proper, 
without  intei-ferenoe  on  the  part  of  the  courts.  *  •  *  The 
governor  having  determined  that  a  sufficient  cause  for  re- 
moval existed,  and  having  exercised  the  power  confided  to 
him,  relator  is  without  remedy  in  this  proceeding.  It  is  the 
duty  of  the  courts  to  uphold  the  executive  power,  as  it  has 
been  conferred  by  the  legislature." 

Therefore,  if  the  statement  of  the  cause  assigned  for  the. 
removal  of  Orr  and  Martin  be  accepted  as  true,  as  it  must  be 
upon  this  inquiry,  and  the  removal  was  made  therefor  and 
not  for  political  reasons,  the  action  of  the  governor  was  clearly 
within  the  power  conferred  upon  him  by  the  legislature 
under  the  doctrine  announced  in  that  case,  and  it  follows 
that  upon  notice  of  such  order  of  removal  the  nght  of  Orr 
Vol.  xEt— 32 
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and  Martin  to  hold  tbe  offices  and  exercise  the  powers  of 
fire  and  excise  connnissionera  of  the  city  of  Denver  termi- 
nated ;  and  Mullins  and  Barnes,  if  duly  appointed  and  qual- 
ified as  set  forth  in  tbe  foregoing  statement,  were  entitled  to 
enter  npon  the  duties  of  those  offices  respectively. 

But  it  further  appears  from  the  communication  submitted 
that  OiT  and  Martin  refuse  to  sunender  the  offices,  and  for 
some  i-eason  question  the  vulidity  of  the  order  of  removal  and 
the  legality  of  the  appointment  of  Mullins  and  Barnes.  We 
are  not  advised  upon  what  ground  they  rest  their  refusal  or 
predicate  their  right  to  retain  the  offices ;  nor  can  we  in  this 
ex  parte  proceeding  inquire  into  or  consider  them.  Their 
sufficiency  must  be  determined  in  a  different  proceeding,  and 
should  in  the  first  instance  be  submitted  to  another  tribunal. 

Certain  expressions  in  the  TWmdIe  cote,  tupra,  were  re- 
ferred to  and  relied  upon  in  argument  as  announcing  a  doc- 
trine the  reverse  of  this.  In  that  case  tbe  power  of  removal 
by  the  executive  was  contested  upon  various  grounds.  One 
of  these  grounds  was  that  a  determination  as  to  whether  a 
cause  of  removal  existed  was  judicial  in  character,  and  it  was 
also  contended  that  the  governor  could  not  act  in  the  absence 
of  a  statute  fixing  the  procedure.  It  was  in  answer  to  the 
latter  claim  that  the  following  language  was  used : 

"  The  office  of  police  commissioner  is  created  by  the  stat- 
ute ;  it  was  accepted  by  the  relator  under  the  conditions  im- 
posed by  tbe  act,  among  which  was  that  the  incumbent  should 
hold  it  subject  to  removal  by  the  governor  for  cause.  Under 
the  statute  the  cause  that  may  be  sufficient  to  warrant  re- 
moval is  to  be  determined  by  the  governor,  and  no  mode  of 
inquiry  being  prescribed,  he  is  at  liberty  to  adopt  such  mode 
as  to  him  shall  seem  proper,  without  interference  on  the  part 
of  the  courts." 

Tbe  woi-ds  "  without  interference  on  the  partof  the  courts," 
as  the  context  shows,  have  reference  to  the  procedure  only ; 
that  OS  to  this,  the  executive  could  adopt  such  mode  as  he 
might  deem  proper  and  suited  to  the  occa^iion;  that  it  was 


jM,Googlc 


1894.]         In  rb  Fire,  etc.,  Commissioners.  499 

not  eonteinpttitec]  by  the  act  that  he  Hhould  be  required  to 
inetitQte  an  iaqnirj  in  its  nature  judicial: 

No  queetioD  was  then  mooted  as  to  the  power  of  the  courte 
to  entertain  any  appropriate  proceeding  to  ascertain  the  title 
to  t^e  office  ill  cuse  the  incumbent  should  attempt  to  hold 
over  in  oppoeition  to  the  executive  order.  On  tbe  contrary, 
in  thttt  case,  the  jurisdiction  of  the  court  was  invoked  by  the 
removed  official  and  his  right  to  the  seat  was  denied  as  a 
reatilt. 

So  also  tbe  following  language  used  iu  the  Trimble  case, 
VIZ. :  "  The  governor  having  determined  that  a  sufficient  caiiae 
for  removal  existed,  and  having  exercised  tbe  power  confided 
to  him,  relator  is  without  remedy  in  this  proceeding,"  had 
reference  to  the  facts  then  before  the  court.  The  contestants 
by  petition  and  answer  had  brought  the  facts  relied  on  fully 
to  the  attention  of  the  court  for  its  judgment  thereon  ;  there 
was  no  pretense  that  anything  further  could  be  shown  ma- 
terial to  the  issue.  The  court  did  not  say  to  the  petitioner. 
"  Tou  had  no  right  to  teat  the  validity  of  the  removal  in  this 
proceeding ; "  but  it  did  say,  in  effect,  "  The  facts  shown  by 
the  record  are  not  sufficient  to  warrant  a  decision  in  your 
favor,  and  the  judgment  of  ouster  entered  by  the  district 
court  was  unwarranted  and  must  be  set  aside." 

That  no  further  doubt  may  exist  upon  this  question,  we 
Bay,  witiiont  hesitancy,  that  if  the  executive  order  of  removal 
is  questioned  by  the  incumbent,  the  courts  have  tbe  power, 
and  it  is  exclusively  within  their  province,  to  pass  upon  such 
objections  and  determine  as  between  the  respective  claimants 
the  right  to  the  office  in  question,  and  the  law  provides  a 
plain  and  adequate  procedure  for  that  purpoee ;  and  a  speedy 
determination  of  such  question  is  insured  by  express  statute. 
Mills'  An.  Stats.,  p.  880.  All  law-abiding  citizens  will,  and 
all  otliers  should  be  required  to,  submit  such  controversies 
to  these  tribunals  for  settlement.  Tbe  district  attorney  is 
empowered  by  statute  to  bring  an  action  for  that  purpose. 
Code,  289. 

It  was  suggested  by  coiinsel  in  ailment  that  an  unquali- 
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fied  answer  to  the  precise  question  presented  should  be  given, 
und  it  was  asserted  that  this  oourt  is  bound  by  its  own  pre- 
cedents to  make  response. 

The  Sfiakership  eate,  15  Colo.  620,  was  referred  to  in  sup- 
port of  tiiese  suggestions.  That  case  beai-s  little  or  no  anal- 
ly to  the  pi'esent  controversy.  The  constitution  invests 
the  house  of  repi'esentatives  with  the  power  of  electing  its 
own  speukei-,  and  no  other  department  of  the  government 
has  any  voice  in  the  matter ;  but,  in  the  pi-eaent  controversy, 
us  already  shown,  a  resoii  to  ordinarj  judicial  proceedings  is 
the  proper  mode  of  determining  who  are  entitled  to  the  of- 
fices of  fire  and  excise  commissioners. 

It  is  true,  in  the  Speakerthip  case,  Governor  Routt  asked, 
among  other  questions,  "  Who  ia  now  the  speaker  of  said 
house  ?  "  This  court  did  not,  however,  give  a  direct  answer, 
but  submitted  certain  questions  for  argument,  as  follows : 

*'  (1)  Has  the  court  anj-  authority  under  the  constitution 
and  laws  to  pass  upon  the  Mattel's  thus  presented  for  its 
opinion  ? 

>'  (2)  What  is  the  state  of  the  law,  parliamentary  or  other- 
wise, pertaining  to  the  subjects  covei'ed  by  the  executive  in- 
quiry ?  " 

After  the  argument  the  court  remarked  in  its  opinion  that 
a  judicial  opinion  in  respect  to  an  ez:  parte  inquiry  from  the 
executive  depai-tmeiit  concerning  the  affairs  of  the  legisla- 
tive department,  was  anomalous  and  peculiar,  and  also  indi- 
cated that  the  court  could  not  adjudicate  the  speakership 
contest  and  enfoi'ce  its  views  in  a  direct  proceeding.  Never- 
theless, the  court  felt  bound  to  express  an  opinion  iu  obedi- 
ence to  the  constitutional  mandate.  After  considering  the 
state  of  the  law,  parliamentary  and  otherwise,  and  the  con- 
stitutional objections  ui^ed  against  the  power  of  the  house 
to  remove  its  speaker,  the  law  was  declared  by  the  oourt  as 
follows : 

"The  house  of  representatives  has  the  pawer,  by  the  vote 
of  '  a  majority  of  the  whole  number  of  members  elected,'  to 
remove  its  speaker  from  office  and  to  elect  another  in  bis 
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stead,  in  the  manner  stated  in  the  executive  communication 
snbmitted." 

The  court  did  not,  however,  assume  to  state  who  was  speak- 
er ;  hut  observed  that  the  majority  of  the  house  '*  must  as- 
sume and  bear  the  responsibility  for  the  exercise  of  their 
.poweiB." 

It  was  further  urged  in  argument  that  this  court  should  not 
make  any  observations  coocerring  the  powero  and  duties  of 
the  executive ;  that  to  do  so  would  be  an  iuterfei-enoe  with 
a  co-ordinate  department  of  the  government.  In  I'esponse 
to  executive  questions  this  court  has  in  every  instance  en- 
deavored to  show  that  respect  to  the  governor  which  is  due 
to  his  high  office.  We  have  always  recognized,  as  we  do 
now,  that  the  three  governmental  departitaents  are  co-ordinate, 
and  that  neither  can  lawfully  encroach  upon  the  province  of 
the  other.  And  while  we  concede  to  the  governor  full  lib- 
erty to  submit  such  questions  as  he  may  deem  consistent  with 
his  exeeutive  powers,  this  court  reserves  for  itself  the  right  to 
express  its  opinion  freely,  in  whole  or  in  part,  er  not  at  all, 
as  it  shall  deem  eniisistent  with  its  judicial  powers  and  com- 
stitutional  obligation.  An  opinion  controlled  or  restricted 
by  other  influences  than  our  own  judgment  and  consciences, 
would  not  be  the  opinion  of  the  court. 

But  it  is  contended  that  the  statements  in  reference  to  call- 
ing out  the  military  were  inseited  for  the  purpose  of  show- 
ing the  impoitance  of  the  question  and  the  solemnity  of  the 
occasion  under  which  the  question  was  submitted.  Such  was 
undoubtedly  the  purpose  of  the  statementJi.  Were  it  not  for 
the  threatened  dangers  by  force,  militai-y  and  otherwise,  the 
question  propounded  would  not  be  important  nor  the  occa- 
sion solemn. 

We  will  not  for  a  moment  entertain  the  idea  that  in  sub- 
mitting this  question  his  excellency,  the  governor,  was  ac- 
tuated by  other  than  a  sincere  desire  to  be  advised  as  to  t)ie 
extent  and  scope  of  his  statutory  and  constitutional  powers, 
so  that  he  may  act  advisedly  and  correctly  in  the  discharge 
of  his  official  functions ;  nor  do  we  believe  that  he  is  averae 
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to  receiving  any  diapassiooate  advice  that  may  enaUe  him 
Wtter  to  know  and  perfonn  those  functions.  We  feel  in 
duty  bound,  therefore,  after  having  enteiiialned  and  decided, 
as  definitely  aa  we  feel  at  libeity  to  do,  the  specilio  question 
submitted,  to  go  farther  and  express  our  views  upon  those 
features  of  the  situation  that  more  directly  affect  tbe  public 
welfare  and  are  of  more  vital  importance  to  the  community 
than  the  question,  "  Who  shall  dischai^  the  duties  of  -fire 
and  excise  oommiwiouer  ?  " 

We  are  clearly  of  the  opinion  that  the  governor  is  greatly 
in  error  in  assuming  that  it  devolves  upon  him  to  enforce  his 
order  of  removal.  His  constitutional  oath  to  "  take  care  that 
the  laws  be  faithfully  executed  "  imposes  no  such  obligation 
upon  him. 

His  duty  and  responsibility  cease  upon  the  making  of  Uie 
order  or  appointment,  and  any  attempt  on  his  part  to  peraon- 
ally  enforce  such  order  or  install  iiis  appointee  is  beyond  any 
express  or  implied  duty  or  power  imjiosed  or  conferred  upon 
him  by  oonsUtation  or  statute. 

The  police,  fire  and  excise  commissioners,  though  appointed 
by  the  governor,  are  not  charged  with  duties  pertaining  to 
the  chief  executive  department  of  the  state.  They  are  mu- 
nicipal officers,  the  same  as  tbe  mayor  and  other  officers  of 
the  city  elected  by  the  people.  We  are  unable  to  see  how 
the  governor  is  charged  with  the  duty  of  seating  a  member 
of  the  fire  and  police  board  any  more  than  be  is  charged  with 
the  duty  of  seating  any  municipal  officer  elected  by  the  peo- 
ple. Will  it  be  contended  that  it  is  the  duty  of  the  chief 
executive  of  the  state  to  install  into  office,  by  force  if  neces- 
sary, every  county,  precinct  or  munioipal  officer  whom  he 
may  deem  entitled  to  such  office  in  advance  of  the  determi- 
nation of  any  controvei-sy  that  may  arise  concerning  such  of- 
fice ?  A  proposition  so  fraught  with  danger  to  every  principle 
of  free  government  cannot  for  a  moment  be  entertained ;  and 
if  such  power  cannot  be  lawfully  exercised  by  the  governor 
Acting  in  his  civil  capacity,  a  fortiori  is  the  use  of  military 
force  to  that  end  by  him  as  commander  in  chief,  nnauthoriaed. 
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The  ooDBtitution  expressly  provides  (sec.  22,  Bill  of  Righta) 
"  that  the  militaiy  shall  alwaya  be  in  strict  subordination  to 
the  civil  power."  The  governor's  warrant  as  commander  in 
chief  to  call  out  the  militia  of  the  state  is  found  in  section  5, 
art  4  of  the  Constitution,  which  reads  as  follows : 

"  The  governor  shall  be  commander  in  chief  of  the  military 
forces  of  the  state  •  •  "  he  shall  have  power  to  call  out  the 
militia  to  execute  the  laws,  to  suppress  insurrection  or  repel 
invasion." 

There  can  be  no  pretense  that  the  conduct  of  Orr  and 
Martin  constitutes  the  insurrection  contemplated  in  the  fore- 
going provision,  and  therefoi'e  the  call  must  have  been  based 
upon  the  gmund  that  the  militia  were  needed  "  to  execute 
the  laws."  We  repeat  that  by  no  rule  of  construction  can 
the  power  and  du^  imposed  upon  the  governor  "  to  execute 
the  laws  "  be  held  to  authorize  the  foi-ciUe  induction  of  an 
appointee  into  office.  In  this  provision  of  the  constitution, 
the  phrase,  "to  execute  the  laws,"  contemplates  the  enforce- 
ment of  a  judicial  process — that  is,  the  enforcement  of  a  right 
or  remedy  provided  bj'  the  law  and  judicially  determined  and 
ordered  to  be  enforced,  and  not  an  arbitmry  enforcement  by 
the  executive  of  what  he  may  consider  the  law  to  be.  Coo- 
ley's  Const.  Lini.,  pp.  87-92. 

We  thing  it  too  clear  for  argument  that  if  Orr  and  Martin 
were  guilty  of  the  cr)nduct  charged  and  were  acting  in  viola- 
tion of  law  in  resisting  removal,  their  wrong  doing  affords  no 
justification  for  calling  out  the  militia  to  foi-cibly  eject  them. 

A  proper  regard  for  the  reputation  and  peace  of  the  com- 
munity would  dictate  that  the  claimants  institute  pmper  pro- 
ceedings in  court  to  determine  their  right  to  the  offices.  In 
this  way  a  speedy  and  peaceful  result  can  be  reached,  and  the 
pei'son  entitled  to  the  office  installed  themin  without  disturb- 
ance or  delay. 

So  much  has  been  said  as  to  the  delay  incident  to  ordinary 
judicial  pi-oceedings,  we  desire  to  call  attention  again  to  our 
statute  above  cited,  which  requires  proceedings  of  this  chai-- 
acter  to  be  advanced ;  and  if  jiarties  are  diligent,  the  oouita 
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will  Qot  permit  unaecesaaty  delay,  but  other  cauaes  will  be 
postponed  in  order  that  proceedings  of  this  kind  may  be 
speedily  determined.  Some  delay  is,  of  course,  inevitable. 
Reasonable  time  must  always  be  allowed  for  the  coDsideratioD 
of  the  rights  of  the  parties  in  the  administration  of  justice 
under  a  free  gOTemment.  Monarchical  and  despotic  govern- 
ments can  undoubtedly  proceed  more  speedily  than  a  repre- 
sentative government  in  the  eoactmeut,  administration  and 
execution  of  the  laws.  Reasonable  delay  is  the  price  we  pay 
in  order  to  secure  the  piotectioa  and  vindication  of  peisonal 
and  property  rights  under  a  government  like  ours ;  and  when 
it  is  once  conceded  that  the  hardship  resulting  from  such  de- 
lay justifies  a  resort  to  the  summaiy  exercise  of  aibilitiiy 
power,  either  by  the  civil  or  military  authority,  then  will  jua- 
tice  be  dethroned  and  despotism  or  anarchy  usurp  her  seat. 


French,  Appex-laiit,  v.  Dbanb,  Appellee. 

1,  Plbahdio. 

It  is  Bufficleut  in  a  cnmpUint  for  entlciDg  a,yray  pldatttTe  wilo,  or  lot 
eeductton,  tn  allege  the  ultimate  facts,  without  a  etatomeat  of  the 
arts  made  use  of  to  aooorapllsh  the  purpose. 

2.  ZXE1IPI.ABT  Damaoia. 

Prior  to  the  act  of  1SS9,  pimitlve  or  exemplar;  damages  were  not  ro- 
coverabla. 

8.    COMBTTTDTIOIIAL  LAW — BeTBOBPEOTIVX  LAWB. 

The  law,  as  conatrued  by  a  ODmt  of  last  resort,  is  h  well  protected  by 
constitutional  inhibitions  against  ex  pott  facto  and  retrospecUve 
laws  as  if  the  decisions  had  been  enacted  into  statutes. 

4.  Statutobt  CoNSTBUCTioir — Exemplabt  Daiiaqe  Act. 

To  justify  exemplary  damages  under  the  act  of  1889,  thei«  must  be 
some  wrong  motive  accompanying  the  wrongful  act,  or  a  reckless 
disregard  of  ph^uUfTs  rights.  A  wrongful  act  done  intentionally 
is  not,  as  a  matter  of  law,  necessarily  malicious. 

5.  Ueasubx  of  Dau aoeb. 

The  act  of  1889  with  reference  to  exemplary  damages  having  no  appli- 
oation  to  the  case,  the  plaintiff  muatbe  limited  in  his  recovery  to  a 
libera  rule  of  compensatory  damages,  under  which  he  may  recover 
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for  all  dinot  luid  proximate  loasea  occasioned  by  tbe  tort ;  for  tho 
ptayatcal  ptdn,  if  any,  Inflicted  ;  for  hla  mental  afcony,  lacerated 
feelingB,  vounded  senalbllitiM  ;  but  he  is  not  entitled  to  punitive 
or  exemplary  damageH. 

6.  WiTiras 8 KB— Practice. 

One  wlio  la  sued  for  enticing  anay  the  plainttlTa  wile  ia  entitled  to  an 
instruction  to  the  jury  that  she  could  not  be  called  as  a  witness 
without  her  husband's  consent,  and  that  nothing  unfavorable  was 
te  \k  Inferred  agadnst  the  defendant  from  her  failure  to  testify. 

Appeal  from  the  District  Court  of  Arapahoe  Cotmttf. 

Action  by  appellee,  plaintiff  below,  for  the  enticing  away 
of  his  wife.  Judgraeut  for  plaintiff  for  $25,000.  Defendant 
ftppeale. 

Plaintiff  in  his  complaint  alleges,  inter  alia,  hia  marriage 
with  Clara  R.  Deane  in  the  year  1870. 

'■'■  That  said  plaintiff  boa  at  all  times  from  the  date  of  his 
said  marriage  lived  in  the  city  of  Denver  with  hia  wife  and 
has  provided  her  with  a  comfortable  home,  and  at  all  times 
his  said  wife  has  lived  with  him  at  his  uaid  home  happily  and 
contentedly  until  the  occurrence  of  the  matters  hei-einafter 
set  forth." 

"  That  said  defendant,  about  the  year  18T6,  became  and 
was  acquainted  with  the  said  wife  of  this  plaintiff,  and  shortly 
afterwards  the  said  defendant  commenced  to  acquire,  and  did 
acquire,  and  since  then  has  had  and  now  has,  an  improper 
influence  over  the  wife  of  said  plaintiff,  and  the  said  defend- 
ant, by  means  of  said  undue  influence,  did,  maliciously  and 
with  the  intent  to  injure  the  plaintiff,  and  to  deprive  bim  of 
the  comfort,  society  and  assistance  of  his  said  wife,  seduce 
the  said  wife  and  seduce  and  alienate  her  affections  away 
from  the  plaintiff  and  to  the  defendant,  and  the  said  defend- 
ant further  intending  to  injure  this  plaintiff  and  to  deprive 
him  of  the  comfoit,  society  and  assistance  of  his  wife,  did  on 
or  about  the  firet  day  of  December,  A.  D.  1889,  entice  her 
Hway  from  the  said  plaintiff  against  bis  consent,  by  means 
whereof  among  other  things  his  home  has  been  made  desolate 
and  mined." 
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*'  That  by  reason  of  the  pramises,  the  plaintJfF  has  been 
and  atill  ia  wrongfully  deprived  by  the  defendant  of  the 
comfort,  society  and  aid  of  his  said  wife,  and  has  suffered 
great  distress  in  body  and  mind  in  consequence  thereto,  and 
is  damaged  in  the  sum  of  $100,000." 

"  Wherefore,  the  said  plaintiff  prays  judgmeut  against  the 
defendant  in  the  sum  of  $100,000  and  costs  of  suit." 

The  answer  puts  in  issue  the  allegations  of  the  complaint. 


Mr.  W.  S.  Decker,  Mr.  T.  J.  O'DoNSBLL  and  Messrs. 
Benedict  &  Phelps,  for  appellant. 

Messrs.  Thomas,  Bbtant  &  Lee  and  Messrs.  Wells, 
Macon  &  Fdbmak,  for  appellee. 

Chief  Justice  Hast  delivered  the  opinion  of  the  court. 

Among  the  fundamental  rights  of  husband  and  wife  is 
that  each  has  the  right  to  the  society  and  companionship  of 
the  other.  At  common  law  there  were  two  forms  of  action 
that  might  have  been  maintained  by  the  husband  for  offenses 
against  the  marital  relation ;  one  for  enticing  the  wife  away 
nnd  the  other  for  seduction.  And  these  actions,  subject  to 
some  modifications  by  statutes  in  a  number  of  the  states, 
still  exist.  Whether  the  present  action  be  treated  as  one 
for  enticing  the  ^vife  away  or  for  seduction,  it  is  sufficient  in 
either  event  to  allege  in  the  complaint  the  ultimate  facts, 
without  a  statement  of  the  arts  made  use  of  to  accomplish  the 
illegal  purpose.  Brown  v.  Kingsley,  38  Iowa,  220 ;  Hodget 
V.  BaUx,  102  Ind.  494;  Reeg  v.  Oupp,  59  Ind.  566.  No  ob- 
jection was  made  to  the  complaint  by  demurrer  or  motion 
in  the  court  below.  If  the  defendant  desired  a  separate 
statement  of  the  causes  of  action  alleged,  he  should  have  in- 
terposed a  motion  for  that  purpose  at  the  first  opportunity. 
At  the  tiial  the  jury  were  instructed  that  the  plaintiff  might 
recover  without  proof  of  seduction,  but  that  such  proof  was 
competent  for  the  consideration  of  the  jury  in  determining 
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whether  or  not  the  afFections  of  the  plaintiff's  wife  had  been 
alienated,  and  also  in  aggravation  of  damages.  Counsel  foi- 
appellant  seeui  to  have  been  in  doubt  until  the  InstructionB 
of  the  coui-t  were  read  as  to  the  precise  chai^  upon  which 
damages  were  claimed.  Their  request  for  instructions  con- 
tain repeated  references  to  the  chai'ge  of  seduction,  and  spe- 
cific inatructionB  are  asked  thereon.  The  court  in  its  chaige, 
however,  Utiata  the  action  oi  one  simply  for  enticing  away 
the  plaintiif's  wife.  Much  uncertainty  and  confusion  might 
have  been  avoided  had  the  issues  been  clearly  defined  and 
understood  st  the  outset  Upon  a  chaige  of  seduction  we  do 
not  think  that  there  is  room  for  seiious  contention  for  vin- 
dictive or  punitive  dam^^es,  aa  the  law  stood  at  the  time  the 
seduction  took  place,  il  at  all.  In  fact,  if  each  damc^es  may 
properly  be  given  in  this  case  at  all  it  is  because  of  the  act 
of  1889. 

The  question  of  the  measure  of  damages  is  hyfar  the  most 
serious  question  for  consideration  in  this  case.  Dependent 
upon  and  secondary  to  it  are  many  questions  with  reference 
to  the  admissibility  of  evidence,  such  as  of  the  financial  stand- 
ing and  ability  of  the  defendant.  If  recoveiy  in  this  case 
must  at  best  be  limited  to  a  liberal  rule  of  compensatory 
damages,  it  will  be  apparent  that  the  financial  ability  of  the 
defendant  has  no  right  place  in  the  oontrovet«y,  as  it  is  only 
where  exemplary  or  punidve  damages  may  be  recovered  that 
such  evidence  is  admissible.  Prior  to  the  change  made  by 
the  statute  of  1889,  no  principle  was  better  settled  in  this 
state  than  that  punitive  or  exemplary  damages  could  not  be 
allowed  in  any  civil  case.  Murphy  v.  Hobbt,  7  Colo.  541 ; 
Greeley,  S.  L.  f  P.  Ry.  Co.  v.  Teager,  11  Colo.  845. 

The  Murphy-Mobbt  cate  is  pmperly  regarded  as  the  lead- 
ing case  upon  the  subject  in  this  state.  The  opinion  was 
written  by  Judge  Helm.  The  court  upon  a  careful  review 
of  the  authorities  reached  a  conclusion  against  the  right  to 
award  such  damages  in  any  civil  case  where  the  offense  is 
punishable  under  the  criminal  law.  The  logic  and  reason  of 
the  argument  not  only  served  to  weave  the  conclusion  into 


n,g,t,7rJM,GOOglC 


508  Pbbnch  v.  Deane.  [Jut.  T^ 

tha  wai-p  uiid  woof  of  our  law,  but  to  cause  the  rule  to  bo 
extended  in  subsequent  cases  to  the  exclusion  of  punitive 
dami^B  in  all  civil  actions  of  whatsoever  nature. 

In  the  case  of  the  Qreeley  S.  L.  ^  P.  Ry.  Co.  v.  Yeager, 
tupra,  it  is  expressly  determined  that  punitive  damages  should 
not  be  allowed  in  any  civil  action.  The  opinion  was  written 
by  the  experienced  judge  presiding  at  the  tiial  of  the  present 
case  in  the  district  court,  who  was  then  one  of  the  supreme 
couit  commissioners.  In  the  coui-se  of  the  opinion,  which 
was  concurred  in  by  this  court,  the  writer  says,  speaking  of 
the  measui-e  of  damages : — 

"  The  rule  of  compensation  is  sufficient  to  give  the  injured 
party  all  that  he  is  entitled  to,  and  to  go  beyond  that,  and 
usurp  the  powers  of  the  state  in  the  infliction  of  punishment, 
may  well  be  challenged  as  a  'sin  against  sound  judicial  prin- 
ciple ; '  a  sin  which  cannot  be  made  to  stand  for  the  right  by 
an  adherence  to  it."  The  same  rule  has  been  announced  in 
a  number  of  recent  eases.  See  Republican FvA.  Oo.  v.  Miner, 
12  Colo.  77 ;  Repuhlican  Puh.  Oo.  v.  Mofman,  15  Colo.  899 ; 
Howlett  V.  Tattle,  15  Colo.  454. 

This  was  the  state  of  the  law  at  the  time  of  the  convening 
of  the  seventh  general  assembly.  Before  considering  the 
change  made  at  that  session  we  pause  to  say  that  the  law  as 
theretofore  construed  by  the  court  of  last  resort  was  protected 
by  the  constitutional  inhibitions  against  ex  pott  faeto  and  re- 
trospective laws,  equally  as  well  as  if  the  decisions  had  been 
enacted  into  statutes.  .  Wade  on  Retroactive  Laws,  §  1T7 ; 
Lambertton  v.  Eogan,  2  Pa.  St.  22 ;  Lee  County  v.  Rogert, 
1  Wall.  1 81 ;  Chicago  v.  Sheldon,  9  WaU.  50 ;  City  v.  Lam- 
ton,  9  Wall.  477. 

If  exemplary  damages  are  proper  in  this  case,  it  is  because 
oE  the  following  statute  passed  by  the  general  assembly  and 
approved  by  tlie  governor  upon  the  19th  day  of  Pebruaiy, 
1889.  The  statute  does  not  contain  an  emergency  clause, 
and  hence  did  not  go  into  effect  until  May  20,  1889.  It 
reads  as  follows  : — 

"  Section  1.  That  in  all  civil  actions  in  which  damages  shall 
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be  aaseBsed  by  a  jury  for  a  wrong  done  to  the  person,  or  to 
personal  or  real  property,  and  the  iiijnry  complained  of  ehall 
have  been  attended  by  circuroetances  nf  fi-aud,  malice  or  in* 
suit,  or  a  wanton  and  reckless  disregard  of  the  injured  party's 
rights  and  feelings,  such  jury  may,  in  addition  to  the  actual 
damages  sustained  by  such  party,  award  him  reHsonable  ex- 
emplary damt^es."    Session  Laws  of  1889,  p.  64. 

The  substance  of  this  statute  is  embodied  in  the  charge 
^ven  at  the  trial,  but  in  addition  thereto  the  jury  were  in- 
structed, "  In  law  a  wrongful  act  done  intentionally,  without 
a  legal  justification  is  done  maliciously."  This  instruction  is 
erroneous.  To  justify  exemplary  damages  there  must  be  some 
wrong  motive  accompanying  the  wrongful  act,  or  a  reckless 
disregai-d  of  plaintiffs  rights.  Even  when  the  wrongful  act  . 
results  in  the  death  of  a  human  being,  malice  is  not  necessa- 
rily to  be  implied.  Sedgwick  on  Damages,  sec.  368 ;  Miller 
V.  Kirhy,  74  Ills.  242 ;  Inman  v.  Ball  tt  at.,  65  la.  548. 

The  evidence  introduced  by  the  plaintiff  to  support  his 
cause  of  action  shows  timong  other  things  that  plaintiff  and 
Mrs.  Deane  were  married  in  the  year  1870 ;  that  they  lived 
as  man  and  wife  until  some  time  in  the  fall  of  1889,  when  a 
separation  took  place ;  that  defendant  Francb  became  ac- 
quainted with  Mrs.  Deane  some  time  in  the  year  1877 ;  that 
for  ten  years  they  were  more  or  less  intimate ,-  that  during 
this  time  the  defendant  frequently  took  Mrs.  Deane  out  rid- 
ing, sometimes  returning  late  in  the  evening ;  that  he  fre- 
quently called  at  her  residence  in  the  absence  of  Mr.  Deane 
and  occasionally  accoDipanied  her  to  the  theater.  One  witness 
testified  to  seeing  Mr.  French  kiss  Mrs.  Deane  upon  one  oc- 
casion, and  that  he  was  seen  with  her  in  the  sleeping  room 
occupied  by  Mrs.  Deane ;  that  his  attentions  to  her  continued 
without  interruption  until  the  fall  of  1887  ;  that  in  the  fall 
of  that  year  the  plaintiff  and  his  wife  visited  St.  Louis  upon 
the  occasion  of  the  holding  of  the  annual  encampment  of  the 
Grand  Army  of  the  Republic;  that  the  defendant  took  the 
same  train  and  sevei'al  times  engaged  Mrs.  Deane  in  conver- 
sation OD  the  train ;  that  he  took  rooms  near  the  rooms  oc- 
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cupied  by  the  Dearms,  and  that  he  did  so  by  a  previous 
aiTftngement  made  with  the  landlord,  and  that  hia  attentions 
to  Mrs.  Deane  during  their  sojourn  of  a  few  days  in  the  city 
of  St.  Ijouis  were  quite  marked ;  that  these  attentions  con- 
tinued during  at  least  a  part  of  the  year  1888;  that  in  the 
spring  of  1889  Mra.  Deane  weut  east  and  made  a  protracted 
visit,  not  returning  to  Colorado  until  the  month  of  August 
following. 

It  is  but  fair  to  the  defendant  to  say  that  he  denies  abso- 
lutely the  more  serious  circumstances  in  evidence  against 
him ;  claims  that  his  relations  with  the  Deanes  were  those  of 
intimate  fiiendship  ;  that  his  relations  with  Mrs.  Deane  were 
known  to  and  acquiesced  in  by  Mr.  Deane,  and  that  they  were 
prompted  solely  by  motives  of  friendship  and  not  improper ; 
that  no  inducement  was  ever  held  out  by  him  for  her  to  sepa- 
rate from  her  husband.  Other  evidence  was  introduced  by 
the  defense  tending  to  show  that  Mr.  Deane  wiis  addicted  to 
the  use  of  ltquoi«  and  morphine  ;  that  he  quarreled  with  his 
wife  about  property,  the  title  to  which  was  in  the  name  of 
Mrs.  Deane,  and  that  he  commenced  suit  to  recover  the  same 
or  an  interest  therein.  Deane  admits  the  using  nf  morphine 
but  says  that  it  was  prescribed  by  his  physician. 

The  evidence  shows  that  the  Deanes  separated  in  October, 
1889;  that  afterward  a  reconciliation  took  place  and  the 
maiital  relations  were  resumed,  but  that  a  final  separation 
took  place  in  April,  1890.  It  is  not  onr  purpose  to  enter 
iuto  the  details  of  the  evidence  adduced  by  the  parties,  ex- 
cept as  the  same  is  necessary  to  show  the  nature  of  the  proof 
introduced 

The  act  of  1889  in  relation  to  exemplary  damages  went 
into  effect  May  20,  1889.  The  evidence  shows  that  defend- 
ant discontinued  his  visits  to  Mre.  Deane  sometime  in  the 
year  1888.  One  witness  testifies  that  on  an  afternoon  in 
April,  1889,  be  saw  them  together ;  that  they  rode  in  a  street 
car  from  some  point  down  town  to  the  Deane  residence, 
where  they  alighted  and  stood  for  some  minutes  talking  to- 
gether near  the  front  gate.     With  this  single  exception  tliere 
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is  no  evidence  that  plaintiff  in  error  met  Mra.  Deane  after 
the  year  1888,  or  that  any  intercourse  of  any  kind  or  char- 
acter whatsoever  took  place  between  them  after  that  date, 
while  the  evidence  shows  affirmatively  that  no  communica- 
tion passed  between  the  parties  after  the  act  of  1889  took 
effect. 

In  this  state  of  the  record  we  are  to  consider  the  proper 
measure  of  damages  in  case  of  recovery.  On  behalf  of  ap- 
pellant it  is  claimed  that  the  statute  of  1889  does  not  apply 
in  this  case ;  that  it  was  not  the  intention  of  the  legislature 
to  make  it  applicable  to  past  transactions,  and  that  if  such 
had  been  the  intention  it  would  be  in  violation  of  both  the 
state  and  national  oonstitutions.  On  the  contrary,  the  ap- 
pellee argues  that  the  facts  show  a  continuing  tort;  thitt  the 
cause  of  acUon  did  not  accrue  to  appellee  until  the  separation 
actually  took  place,  and  that  the  law  in  force  at  the  time  of 
such  separation  should  conti-ol.  It  ia  also  contended  that 
the  statute  is  remedial  iu  character  and  is  applicable  to  past 
as  well  as  future  ti-ansactions. 

The  statute  does  more  than  change  the  form  of  the  rem- 
edy ;  it  pi-ovides  for  an  increase  of  the  measure  of  damages 
ad  libitum.  It  is  penal  in  character.  Exemplary  or  punitive 
damt^es  are  allowed  as  a  punishment  to  the  wrongdoer  and 
as  an  example  to  others.  Such  damages  rest  upon  the  right 
to  punish  and  not  the  right  of  the  injured  party  to  compen- 
sation for  the  wrong  done.  In  the  case  of  Murphy  e.  Mobbs^ 
Mupra,  it  is  said  with  reference  to  the  form  of  the  action,  in 
considering  another  pixivision  of  the  constitution :  "  When 
the  convention  framed,  and  when  the  people  adopted,  the 
constitution,  both  understood  the  purpose  of  this  clause  to 
be  the  prevention  of  double  pi-oseeuttons  for  the  same  of- 
fense. Yet,  under  tlie  rule  allowing  exemplary  dam^i^es, 
not  only  may  two  prosecutions,  but  also  two  couvictionsand 
panishments,  be  had.  What  difference  does  it  make  to  the 
accused,  so  far  as  this  question  is  concerned,  that  one  prose- 
cution takes  the  form  of  a  civil  action,  in  which  he  b  called 
defendant?    He  is  practically  harassed  with  two  proeecu- 
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tions  and  subjected  to  two  convictions  ;  while  no  hypothesis, 
however  ingenious,  cnn  cloud  in  his  mind  the  palpable  fact 
that  for  the  same  tort  he  suffers  two  punishments."  See 
also,  Sedgwick  on  Damages,  sec.  360,  and  cases  cited. 

Although  the  pixihibition  against  ex  po»t  facto  laws  is  aimed 
at  criminal  cases,  it  cannot  be  evaded  by  giving  a  civil  form 
to  that  which  in  its  nature  is  criminal.  The  act  of  1889 
changed  the  existing  law  by  authorizing  punitive  damages 
in  certain  oases,  and  as  incidental  thereto  it  changed  the  rules 
of  evidence  to  the  diwidvantage  of  the  defendant  by  allow- 
ing evidence  of  his  financial  standing;  the  admissibility  of 
such  evidence  depending  upon  the  right  of  allowing  puni- 
tive damages.  In  the  Test  Oath  cases  the  supreme  coui-t 
of  the  United  States  says :  "  The  constitution  deals  with 
Hubstanoe,  not  shadows.  Its  inhibition  was  leveled  at  the 
thing,  not  the  name.  It  intended  that  the  rights  of  the  citi- 
zen should  be  secure  against  deprivation  for  past  conduct  by 
lugislative  enactment,  under  any  form,  however  disguised.  If 
the  inhibition  can  be  evaded  by  the  form  of  the  enactment, 
its  insei'tioD  in  the  fundamental  law  was  a  vain  and  futile  pro- 
ceeding,"    Cummings  v.  The  State  of  JHuiouri,  4  Wall.  277. 

To  hold  that  such  a  statute  as  the  one  under  consideration 
can  be  mude  applicable  to  past  tmnsactions  would  be  in  vio- 
liition  of  the  national  constitution  pmhibiting  the  passage  of 
any  ex  poet  facto  law,  and  in  violation  of  not  only  a  similar 
provision  of  tlie  constitution  of  this  state,  but  also  of  the 
inhibition  against  retrospective  legislation.  It  not  only  per- 
mits the  damages  in  cases  controlled  by  it  to  be  doubled  and 
trebled,  but,  as  we  have  said,  they  may  be  increased  at  the 
will  or  caprice  of  the  jury.  Moreover,  in  cases  of  this  char- 
acter upon  a  finding  by  a  jury  tliat  the  defendant  was  guilty 
of  malice,  fraud  or  willful  deceit,  the  plaintiff  would  be  en- 
titled to  an  execution  gainst  the  body  of  the  defendant. 
Sec.  2164,  Mills'  Ann.  Stat.  Section  11  of  article  2  of 
our  Constitution  inhibits  the  passage  of  any  ex  pa^  faOo 
law,  or  hiw  impairing  the  obligation  of  contracts,  or  retro- 
spective in  its  operation.  The  word  retrospective  as  here 
used  has  reference  to  civil  eases,  and  as  to  such  cases  it  is 
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synonymous  with  the  term  ex  pott  faeto,  as  applied  to  the 
criminal  law. 

In  Krinff  v.  SJusouri,  107  U.  S.,  p.  221.  it  is  said :  "  This 
term  (ea:  poat  facto)  necessarily  implies  a  fact  or  act  done, 
after  which  the  law  in  question  is  passed.  Whether  it  is  ex 
pott  facto  or  not  relates,  in  orimiaal  cases,  to  which  alone  the 
phrase  applies,  to  the  time  at  which  the  offense  charged  waa 
committed.  If  the  law  complained  of  waa  passed  before  the 
commission  of  the  act  with  which  the  piisoner  is  charged,  it 
cannot,  as  to  that  offense,  be  an  export  faAo  law.  If  passed 
after  the  commission  of  the  offense,  it  is  as  to  that  ex  pott 
faeto,  though  whether  of  the  class  forbidden  by  the  consti- 
tution may  depend  on  other  matters.  But  so  far  as  this  de- 
pends on  the  time  of  its  ennctment,  it  has  reference  solely  to 
the  date  at  which  the  offense  was  committed  to  which  the 
new  law  is  sought  to  be  applied.  No  other  time  or  transac- 
tion but  this  has  been  in  any  adjudged  case  held  to  govern 
its  ex  pott  facto  chamcter." 

"  A  statute  which  takes  away  or  impairs  any  vested  right 
acquired  under  existing  laws,  or  creates  a  new  obligation,  or 
imposes  a  new  duty,  or  attaches  a  new  disability  in  respect 
to  transactions  or  cou  si  derations  already  past,  is  to  be  deemed 
retrospective  or  retroactive."  Sedgwick  on  Construction  of 
Stat,  and  Const.  Law  (2d  ed.),  p.  160. 

It  is  contended  that  the  offense  chaig;ed  in  this  case  was 
not  completed  until  after  the  act  of  1889  took  effect.  As 
we  have  already  said,  the  charge  in  this  case  is  not  only  for 
alienating  the  flections  of  Mi-e.  Beane  and  enticing  her  away 
from  her  husband,  but  it  also  includes  seduction.  The  evi- 
dence introduced  tends  to  establish  both  charges.  If  thera 
was  as  a  matter  of  fact  seduction,  it  was  consummated  long 
before  the  enactment  of  the  statute  allowing  punitive  dam- 
ages, and  it  has  not  and  cannot  be  maintained  that  upon  this 
charge  such  dam^es  are  warranted  in  this  citse.  Is  it  pos- 
sible that  the  plaintiff  after  bringing  forward  evidence  upon 
such  a  charge  may,  in  any  case,  at  the  last  moment,  when 
met  by  the  rule  against  punitive  damages,  shift  his  base  aud 
Vol.  XIX— 88 
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evade  the  law,  by  instructions  such  as  were  given  in  this  case  ? 
The  charge  of  seduction  im  not  directly  withdrawn  fi'om  the 
coniiidei-ation  of  the  jury,  but  it  is  said  that  seduction  if  found 
is  only  to  be  considt^i-ed  in  aggravation  of  damages.  We  think 
t^ia  amounts  to  an  evasion  of  the  law  which  ought  not  to 
prevail.  While  this  court  baa  no  disposition  to  curtail  the 
legitimate  operation  of  the  act  of  1889,  it  cannot,  on  the 
contrary,  extend  the  statute  so  as  to  make  the  same  appli- 
cable to  transactions  that  took  place  before  the  passage  of  the 
act.  To  do  BO  would  be  to  overturn  the  fundamental  rule 
requiring  all  statutes  to  be  construed  prospectirely  unless  a 
contrary  intention  is  clearly  manifest,  and  also  to  violate  one 
or  more  provisions  of  the  national  and  state  constitutions. 

Here  the  entire  ti-ansactlon  of  which  complaint  is  made 
took  place  before  the  statute  took  effect.  Xo  spoken  or 
written  word,  no  act  of  Fi-ench  with  reference  to  Mrs.  Deane 
is  shown  to  have  occurred  thereafter. 

Our  conclusion  is  that  under  the  facts  aa  presented  upon 
the  record,  the  statute  of  1889  with  reference  to  exemplary 
or  punitive  dami^es  has  no  application ;  that,  the  plaintiff 
must  be  limited  in  his  recovery  to  a  liberal  rule  of  compensa- 
tory damages.  Under  such  a  rule  he  may  recover  "  for  all 
direct  and  proximate  losses  occasioned  by  the  tort;  for  the 
physical  pain,  if  any,  inflicted ;  for  his  mental  agony,  lacer- 
ated feelings,  wounded  sensibilities,"  but  he  is  not  entitled 
to  damages  assessed  merely  as  a  punishment  to  the  defendant 
or  as  an  example  to  others.     Murphy  v.  Hohhs,  supra. 

Of  the  instructions  refused  the  twelfth  should  have  been 
given.  By  it  the  defendant  sought  to  have  the  jury  informed 
that  tlie  law  of  this  state  did  not  permit  Mrs.  Deane  to  be 
called  aa  a  witness  without  the  consent  of  her  husband,  and 
that  consequently  nothing  unfavoi'able  was  to  be  inferred 
against  the  defendant  from  her  failure  to  testify. 

The  judgment  of  the  district  court  must  be  reversed  and 
the  cause  ramanded. 

Reverted. 

Mb.  Jubtecb  Elliott  dissents. 
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Warren  bt  al.,  Appellants,  v.  Adams,  Appellee. 

1.  'RKBuj.Tisa  Trubts. 
When  real  eet»t«  is  pnrohRsed  and  the  conveyimoe  la  t^en  In  the  name 

ot  one  penon  while  the  price  ts  paid  hy  another,  the  bene&oial  in- 
terest or  estate  follows  the  consideratjon  and  Inures  to  the  part; 
from  whom  the  consideration  comes. 

2.  WiTHKSBxs,  CoHFirrEiiCY. 
Where  the  pl^ntifE  in  an  action  against  heirs  of  a  dsceasad  person  Is         ^   |Jg 

called  aa  a  witness  bj  the  adverse  parties  and  examined  upon  ceT>       ^  ^ 
bdn  matters  pertinent  to  some  of  the  issues,  be  is  thcreb;  rendered       ~ 
competent  for  all  purpoHea. 

3.  Rbsultiko  Tbitbts. 

The  consent  of  the  trustee  to  hold  and  dispose  of  the  land  for  the  ben- 
efit of  the  cestui  ^ue  (rust,  or  an  i^recment  bo  to  do,  in  caae  of  a  re- 
snldng  trust,  does  not  affect  or  change  its  nature.  Such  a  tiust 
resulta  from  the  acta  and  not  from  the  agreementa  of  parties. 

4    LllOTATIONS — TBDBTS. 

The  atatnte  of  limitations  does  not  begin  to  run  i^alnst  tliat  class  of 
resultjuf;  trusts  which  are  created  with  the  consent  of  the  troitee 
and  cestui  ^ue  tra»t  until  the  trust  la  repudiated  or  disavowed  by 
the  trustee,  and  the  knowledge  of  such  repudiation  or  disavowal  is 
brought  home  to  the  cestui  que  trust. 

6.  Sauk. 

The  pajraent  of  taxes  and  the  redemption  of  the  land  from  tax  sales  by 
the  trustee,  being  consistAnt  with  his  duty,  do  not  evldeaoe  a  re- 
pudiaUon  of  his  trust. 

6.  Samk. 
The  "color of  title"  referred  to  In  the  statute  of  limltatJong  (Gen. 

StaL,  sec.  2187)  must  arise  out  of  some  conveyance  purpoiting  to 
vest  in  the  grantee  an  Interest  in  bis  own  right,  adverse  to  the  trne 
owner,  and  not  from  one  that  consUtutes  him  a  trustee  of  the  title 
for  the  Iieneiit  of  such  owner,  and  It  must  be  made  in  good  fi^th. 

7.  Lachkb. 
It  seems  that  length  of  time  alone  is  not  snfflclent  to  justify  the  court 

in  refusing  equitable  relief.  The  circumstanceB  under  which  the 
delay  occurred,  together  with  the  lapse  of  dme,  must  be  such  as  to 
Impute  negligence  to  tlie  party  who  seeks  relief. 

8.  TstTSTS  AND  Tbubtses — ACCOCNTUTa. 

The  trustee  of  a  resulting  trust  having  paid  taxes  upon  the  land  is  en- 
titled, under  the  circumstances  of  this  case,  to  reimbursement  on 
account  thereof  before  being  divested  of  the  title. 

Afpeaifrom  the  DUtrict  Court  of  Arapahoe  County, 
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On  December  Id,  1890,  the  appellee  instituted  this  action 
ftgaiDBt  the  appellaDta,  Uie  surviving  heirs  of  John  W.  lUff, 
deceased,  to  declare  a  trust.  The  averments  of  the  complaint, 
in  Huhstance,  are  that  tbe*plaintiff,  in  the  latter  part  uf  the 
year  1866,  brought  to  the  city  of  Denver  a  large  herd  of  cst- 
tle ;  that  he  employed  said  John  W.  IliS  tm  his  agent  to  assist 
him  in  selling  and  disposing  of  said  cattle  and  collecting  the 
purchase  money  therefor ;  that  he  sold  one  hundred  head  of 
said  cattle  at  120.00  a  head  to  Erastus  E.  Eastman;  that 
after  the  cattle  had  been  delivered  to  Eastman  and  disposed 
of  by  him,  and  being  called  upon  to  settle  for  the  same,  he 
informed  plaintiff  that  he  had  no  money  or  means  of  paying 
for  said  cattle,  except  a  certain  tract  of  land  lying  north  of  the 
city  of  Denver,  and  described  as  follows:  The  E.  }  of  the 
N.  W.  i  and  the  N.  E.  j  of  the  S.  W.  J,  and  the  N.  W.  J  of 
the  S.  E.  I  of  section  20,  township  3,  south  of  range  67  West, 
containing  160  acres.  That  said  land  was  not  worth  more 
than  S500,  and  as  said  Eastman  had  no  otiier  property  or 
means  from  which  plaintiff  could  realize  the  purchase  money 
for  said  cattle,  he  agreed  with  said  Eastman  to  accept  said 
land  in  payment  for  said  cattle.  "  That  the  said  John  W. 
IliS  had,  as  his  agent,  assisted  him  in  reaching  a  settlement 
with  said  Eastman,  and  as  plaintiff  had  full  trust  and  confi- 
dence ill  said  liiff,  and  as  plaintiff  was  at  that  time  departing 
for  Texas,  he  directed  said  Eastman  to  make  to  said  Iliff, 
and  said  Iliff  to  receive  fi'om  said  Eastman  a  deed  for  the 
laud  aforesaid ;  that  said  Iliff  agreed  to  sell  said  land  for 
plaintiff,  and  account  to  plaintiff  for  the  proceeds  thereof. 
That  after  the  departui'e  of  this  plaintiff  far  Texas,  to  wit, 
on  the  4th  day  of  Jauuaiy,  A.  D.  1867,  said  Eiistman,  for  the 
consideration  price  of  said  cattle,  and  in  compliance  with  the 
agreement  that  he  had  made  with  this  plaintiff,  did  make 
and  execute  to  said  John  W,  Iliff  a  deed  for  the  land  afore- 
said, placing  in  the  said  deed  the  name  of  John  W.  Iliff  as 
the  grantee.  That  said  deed  was  recorded  in  the  records  of 
Ai-apahoe  county  on  the  12th  day  of  July,  1867." 

That  John  W.  Iliff  neglected  and  failed  to  inform  the 
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plaintiiff  that  he  obtained  said  deed,  and  that  be,  tbe  plaintiff, 
had  no  knowledge  whatever  of  tbe  land  having  been  deeded 
by  said  Eastman  to  said  Iliff  untQ  tbe  year  1888.  Alleges 
that  in  1867,  while  bringing  a  large  herd  of  cattle  from  Texas, 
of  the  value  of  $150,000,  thej-  were  captured  and  taken  from 
him  by  tbe  Indians ;  that  the  loss  of  the  cattle  bore  so  heavily 
upon,  and  distressed  him  to  such  an  extent  that  be  became 
an  invalid,  and  so  sick  and  feeble  as  to  be  wholly  unable  to 
tmnsactany  business  for  the  period  of  twenty -two  years;  that 
tlie  memory  of  said  transaction  with  said  Eastman  that  oc- 
curred prior  to  his  sickness  was  entirely  effaced  from  bis  mind, 
and  he  had  lost  all  memory  of  the  same  during  that  period, 
and  until  said  transaction  was  called  to  his  attention  by  said 
Eastman  in  the  year  1888.  That  in  the  year  1879  Jolin  W. 
Iliff  died,  leaving  surviving  him  hia  wife,  now  Elizabeth 
Warren,  and  three  minor  children,  Willis  S.  Iliff,  Edna  Iliff 
and  Louise  Iliff,  as  his  heirs.  That  at  the  time  said  land  was 
deeded  by  said  Eitstinan  it  was  wild  and  unimproved,  and  hiui 
always  remained  so  and  has  never  been  in  the  actual  posse-s- 
sion  or  occupancy  of  any  one,  and  said  John  W.  Iliff  hiM 
never  denied  that  he  held  said  land  in  trust  for  plaintiff. 
That  no  final  settlement  was  ever  had  between  the  pluintiff 
and  said  Iliff  in  relation  to  the  agency  of  said  Iliff  for  plain- 
tiff, including  the  matter  of  this  land.  "That  the  said  John 
W.  Iliff  never  paid  one  cent  of  the  consideration  that  passed 
to  the  said  Eastman  for  said  land,  but  that  the  whole  and  en- 
tire consideration  paid  to  said  Eastman  and  on  account  of 
which  said  Eastman  deeded  the  said  land,  was  paid  b}'  this 
plaintiff." 

The  defendants,  answering,  admit  that  a  deed  to  the  land 
in  question  was  executed  by  Erastus  E.  Eastman  to  John  W. 
Iliff  on  tbe  4th  day  of  January,  A.  D.  1867,  but  aver  that 
said  deed  was  accepted  by  said  John  W.  Iliff  for  the  satisfac- 
tion of  divers  lai^e  sums  of  money  then  and  theratofore  due 
and  owing  by  plaintiff  to  said  Iliff,  and  not  under  tbe  cir- 
cumstances or  considerations  in  the  complaint  mentioned; 
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deny  the  material  tivennents  of  the  oomplaiiit  and  plead  laches 
and  the  statutes  of  limitations. 

ReplicatioQ  deDying  all  new  matter  in  the  answer.  The 
court  found  the  issues  in  favor  of  plainti£f ;  that  he  was  the 
true  and  equitable  owner  of  the  lands  as  against  the  defend- 
ants, and  decreed  a  conveyance  of  the  legal  title  to  him.  To 
reverse  thiij  decree  defendants  prosecute  this  appeal. 

Messrs.  Wbias,  Macon  &  Furman  and  Mr.  M.  F.  Tay- 
lor, for  appellants. 

Messrs.  Stuart,  Murray  &  Andrews  and  Messrs.  Heim 
&  GouDY,  for  appellee. 

Mb.  Justice  Goddakd  delivered  the  opinion  of  the  conrt. 

If  the  averments  of  the  complaint  that  the  deed  to  the  land 
ill  question  was  executed  by  Eastman  to  Biff  in  considera- 
tion of,  and  in  payment  for,  the  cattle  sold  to  him  by  Adams, 
is  established  by  the  evidence,  a  resuUing  trust  arose  in  favor 
i)f  Adams,  in  purauance  of  the  settled  doctiine  in  equity  that 
the  beneficial  interest  or  estate  follows  the  consideration  and 
inures  to  the  party  from  whom  the  consideration  comes. 
Pen-y  on  Trusts,  §  126 ;  Pomeroy's  Eq.  Jurisp.  §  1037 ;  Blsp- 
ham's  Eq.  §  79 ;  Dyer  v.  Dyer,  1  Leading  Cases  in  Eq.  S48 ; 
Davis  V.  Davis,  18  Colo.  66. 

The  firat  inquiry  presented,  therefore,  is  whether  tiie  tes- 
timony introduced  upon  this  featui'e  of  the  case  is  of  the  char- 
acter essential  to  sustain  a  tnist  of  this  description ;  is  it 
isufBciently  clear,  unequivocal,  direct  and  convincing?  It 
having  been  so  strenuously  urged  by  counsel  for  appellants 
that  the  evidence  in  this  particular  fails  to  meet  the  require- 
ments of  the  law,  and  is  so  clearly  insufficient  to  justify  the 
coui't  in  declaring  the  trust  in  opposition  to  the  di:ed  absolnte 
on  its  face,  we  give  a  brief  synopsis  of  the  testimony  intro- 
duced for  this  purpose.     Robert  S.  Wilson  testifies: 

"  Eastman  said  he  had  disposed  of  the  cows ;  that  he  had 
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got  160  acres  of  land  out  here  worth  $2,000,  and  would  give 
a  deed  for  that.  *  ■  «  |  think  Mr.  Adams  and  myself  had 
some  talk  ab»ut  it.  I  told  him  that  the  best  thing  he  could 
do  was  to  take  the  land.  Mr.  Iliff  and  Adams  stood  at  the 
desk,  at  the  end  of  the  desk,  and  Adams  said  (speaking  to 
Eastman)  '  Give  John  IlifF  a  deed  for  the  land  ;  I  don't  want 
it  in  my  name,  for  I  am  going  away,  and  don't  know  when 
I  will  be  back.  John,  whenever  you  can  get  that  amount  of 
iDoney  out  of  the  land,  deposit  it  for  me.'  I  think  Iliff  uaid 
■  That's  all  right."  " 

Lyman  H.  Cole  testified  : 

"  I  was  around  the  Elephant  corral  in  the  fall  of  1866. 
*  *  *  Heard  some  talk  after  the  deal  was  made.  Adams 
wanted  his  pay  for  some  cattle  that  be  had  sold  to  Eastman. 
Eastman  wanted  htm  to  take  some  land.  *  •  *  Eastman  said 
he  had  nothing  but  this  land.  •  •  •  After  the  year  1866  I 
had  a  conversation  with  Mr.  Iliff  about  the  pay  for  these 
cattle  that  I  bought  (fi-om  Adams)  at  that  time.  I  paid  Iliff 
some  money.  He  said  he  wanted  money  to  pay  taxes  on  tliis 
land.  •  •  •  He  said  he  would  like  to  trade  me  the  land  and 
take  my  interest  in  the  conti-act  for  furnishing  the  railroad 
company  with  beef,  because  Adams  wanted  and  needed  the 
money  out  of  it  Iliff  said  it  was  the  land  Adams  took  from 
Eastman." 
James  M.  Strickler  testified : 

"  Adams  was  a  large  dealer  at  that  time  in  the  territorj'. 
Ei'astua  Eastman  was  a  stock  salesman  for  us,  and  our  firm 
rendered  Mr.  Adams  some  assistance  in  the  disposition  of 
some  of  his  cattle,  and  there  was  100  cows  traded  by  Adams 
to  Eastman  for  160  acres  of  land  ;  remember  the  transaction. 
We  talked  it  over  at  the  time,  but  that  is  as  far  ag  my  mem- 
ory goes." 

Richard  Shaw  testifies: 

"  Adams  sold  his  cattle  here  in  1866.  Eastman  got  100 
liead  of  .them.  •  «  "  I  was  at  the  Elephant  conal  when 
there  was  talk  about  these  cows.  Mr.  Adams  and  his  brother 
were  present,  and  Rat  E^tmau  and  Iliff,  and  I  think  Robeii 
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WilaoD.  *  *  *  Mr.  Adams  said  he  didn't  want  the  land,  but 
he  wanted  the  money  for  hie  cows ;  *  *  *  told  him  he  would 
have  to  take  the  land  and  get  what  he  could  out  of  it.  Iliff 
said  he  had  better  take  the  land." 

James  B.  Cooper  testified: 

"I  knew  Erastus  Eaatman  in  1866.  About  the  transac- 
tion of  Eastman  deeding  to  Iliff — I  knew  there  waa  a  good 
deal  of  talk  about  Rat  Eastman  trying  to  get  a  trade  out  of 
Adams  for  some  land  down  beyond  the  race  track,  some  land 
for  some  cowa.  •  •  •  One  day  (in  December,  1869)  I  asked 
him  about  Mr.  Adams's  land,  how  be  got  along.  He  said, 
'  Mr.  Adams  has  got  it  all  right.'  I  spoke  of  the  laiid  he  got 
from  Rat  Eastman.  •  •  •  I  heard  Iliff  say  the  deed  was  made 
to  him.  That  he  was  acting  for  Adams.  At  the  time  we  had 
this  conversation  I  asked  Iliff  what  Adams  had  done  with 
the  land.  He  said,  t  He  has  it  yet.'  I  said,  *  That's  light, 
I  would  hold  it  for  him.'    He  said,  *  I  want  to  hold  it  for  him,' " 

William  Roberts  testified : 

'*  Adams  sold  him  (Eastman)  100  cows  and  expected  he 
would  get  the  money  for  them,  but  when  he  came  to  get  the 
money  Eastman  told  him  he  didn't  have  any  money,  and  pro- 
posed to  trade  him  160  acres  of  laud.  Adams  didn't  want 
the  land,  "  "  •  but  finally  Uild  Eastman  to  muke  the  deed  to 
niff.  *  *  *  Iliff  was  there  when  Adams  and  Eastman  were 
talking  about  the  sale  of  these  cattle." 

There  would  seem  to  be,  upon  the  foregoing  testimony, 
but  little  if  any  question  that  the  land  in  controveiBy  was 
paid  for  by  the  cattle  sold  to  Eastman  by  Adams.  Such  is 
the  irresistible  conclusion  unless  the  statements  of  these  wit- 
nesses were  mere  fabrications. 

In  addition  to  the  testimony  above  quoted,  that  of  the 
pUintiff  is  full  and  clear  upon  the  fact  of  the  sale  of  the 
cattle  to  Eastman  and  the  execution  of  the  deed  to  Iliff  in 
pursuance  thereof ;  but  his  testimony  is  sought  to  be  excluded 
upon  the  ground  that  he  was  disqualified  as  a  witness,  under 
section  4816  of  Mills'  Statutes,  wherein  it  is  provided  "That 
no  party  to  any  civil  action,  suit  or  proceeding,  or  person  di- 
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rectly  interested  in  the  event  thereof,  shall  be  nllowed  to  tes- 
tify therein,  of  his  own  motion,  or  in  his  own  behalf,  *  •  • 
when  any  adverse  party  sues  or  defends  *  *  *  as  the  exec- 
utor or  administi-ator  •  *  *  of  any  deceased  person,  or  as 
guardian  or  trustee  of  any  such  heir  ■  •  •  unless  when 
called  as  a  witness  by  such  adverse  party  so  suing  or  defend' 
ing  •  •  •-" 

His  deposition  was  taken  by  appellants  and  he  was  exam- 
ined by  them  as  to  his  sanity.  On  cross^xamination  he  tes- 
•ified,  over  objection  to  the  transaction  in  question.  By 
stipulation  entered  of  record  all  objections  to  depositions 
were  withdrawn  "  except  objections  to  competency  and  im- 
materiality, and  that  such  objections  may  be  urged  upon  the 
trial  and  determined  in  the  final  argument  of  the  case."  The 
deposition  was  offered  and  read  in  full  by  the  appellants. 
Under  these  circumstances  was  he  rendered  competent  to 
testify  upon  the  controlling  issue  in  the  case?  Having  been 
called  as  a  witness  by  the  adverse  parties  and  examined  by 
them  as  a  witness  upon  certain  mattei^  pertinent  to  some  of 
the  issues  in  the  case,  we  think  that  he  was  thereby  rendered 
competent  for  all  pui-poaes.  Seip  v.  Starch,  52  Pa.  St.  210 ; 
Varick  V.  Jaektm,  2  Wend.  160;  Ftdton  Bank  v.  Stafford, 
2  Wend.  483 ;  Thomag  v.  Irwin,  90  Te<in.  51 2 ;  Am.  Savings 
Bank  V.  Harrington,  34  Neb.  597 ;  Boyd  v.  Conshohacken,  etc., 
149  Pa.  St.  363. 

There  was  also  produced  in  evidence  a  power  of  attorney, 
executed  by  the  plaintiff  Adams,  to  John  W.  Iliff,  empower- 
ing him  to  buy  and  sell  real  estate  or  pei-sonal  property,  etc., 
which  was  recorded  at  the  same  time  the  deed  from  Eastmnn 
to  Iliff  was  recorded.  We  think  that  the  giving  of  the  power 
of  attorney  by  Adams  to  IlifF,  empowering  him  to  buy  and 
sell  real  estate,  and  the  recording  of  that  instrument  at  the 
same  time  the  deed  was  recorded,  it  appealing  that  Adams 
had  no  other  real  estate  in  the  county  at  the  time,  is  a  cir- 
cumstance of  considerable  significance,  and  might  well  be 
taken  as  corroborative  of  the  claim  of  plaintiff  that  the  real 
estate  in  question  was  conveyed  to  Iliff  in  trust.     Upon  a 
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careful  examination  of  all  the  evidence  which  bears  with  more 
or  less  force  upon  the  vital  question,  to  wit :  From  whom 
did  the  conHideratioii  move  upon  which  the  deed  to  J\iS  was 
executed  ?  and,  reading  it  in  the  light  of  the  able  and  search- 
ing analysis  of  counsel,  we  think  it  supplies  that  quantum  of 
proof  that  the  law  requires  in  caseti  of  this  character. 

But  it  is  insisted  that,  if  true,  the  testimony  proves  too 
much  and  tends  to  establish  an  express  trust  that  is  not  avail- 
able  under  the  statute  of  frauds.  This  contention  rests  upon 
the  assumption  that  the  trust  was  created  by  the  agreement 
of  the  parties,  and  that  the  fact  that  the  purchase  price  whs 
paid  by  Adams  was  thereby  divested  of  all  its  force  as  an 
operative  factor  in  determining  the  character  of  the  trust. 
Such  assumption  is  unwarranted.  The  payment  of  the  con- 
sideration for  the  land  by  Adams  being  essential  to  the  exist- 
ence, and  controlling  as  to  the  character  of  the  trust,  the 
agreement  of  the  parties  or  the  consent  of  Ilitf  to  hold  and 
dispose  of  the  land  for  the  benefit  of  Adams  does  not  in  any 
way  affect  or  change  its  nature.  As  was  said  in  the  case  of 
Cotton  V.  Wood,  25  la.  48,  in  passing  upon  this  identical 
question : . 

"  It  cannot  be  that  the  consent  of  the  trustee  to  hold  the 
title  for  the  benefit  of  the  cestui  que  trtitt,  or  an  agreement 
80  to  do,  in  case  of  a  resulting  trust,  will  change  its  char 
aoter.  By  the  agreement  the  trustee  simply  assents  to  an 
obligation  imposed  by  the  law ;  the  trust  would  exist  without 
the  agreement  by  opei'ation  of  law.  The  agreement  cannot 
destroy  the  effect  of  the  conditions  under  which  the  law  pre- 
sumes the  estate  is  held  by  the  trustee." 

And,  as  also  said  in  Perry  on  Trusts,  §  184 :  "  A  trust  re- 
sults from  the  acU,  and  not  from  the  agreements  of  partiet^ 
or  rather  from  the  acts  accompanied  by  the  agreements." 
Knox  V.  McFarran,  4  Colo.  686  ;  Lipscomb  v.  Nichols,  6  Colo. 
290 ;  Hidden  v.  Jordan,  21  Cal.  93 ;  Lundy  v.  Ronton,  16 
Colo.  267  ;  Boi/d  v.  M'Lean,  1  John.  Chancery,  582  ;  Page 
t>.  Pa.^e,  8N.  H.  187;  Millard  v.  Hathaway,  27  Cal.  119; 
Van  Syckh  v.  Kline,  34  N.  J.  Eq.  332 ;  Blodgettv.  Hildreth, 
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103  Mass.  484  ;  Reynolds  v.  Sumner,  126  III.  58  :  Bispham's 
Piin.  of  Eq.  §  83. 

In  the  latter  case,  at  page  69,  the  court  usea  this  langut^e  : 

"  Therefore,  if  Sumner  entered  these  public  lands  with 
land  warrants  owned  by  Reynolds,  or  by  Reynolds  and  him- 
self, and  took  the  legal  title  in  his  own  name,  a  resulting 
trust  was  thereby  created  in  the  lands  entered  in  favor  of 
Reynolds,  in  piopoi-tion  to  his  interest  in  the  land  warrants, 
without  regard  to  the  express  contract  between  them," 

And  in  the  103  Mass.,  lupra,  it  is  said  : 

** The  trust  lesults  from  the  pui-chase  and  payment  of  the 
consideration  by  or  for  one  party,  and  tlie  conveyance  of  the 
land  to  another.  *  *  "  The  implication  of  a  trust  from  these 
facts  may  be  overcome  and  disproved,  or  corroborated,  by 
any  oral  or  written  testimony  showing  the  circumstances  of 
the  transaction,  and  the  expressed  or  pi-obable  intentions  of 
the  parties.  Their  admissions  at  the  time  or  afterwards  are 
competent  to  be  proved.  So  also  aie  their  agreements ;  but 
agreements  not  in  writing  have  no  foi'ce  otherwise  than  as 
admissions  tending  to  destroy  or  confirm  the  inference  other- 
wise deducible  from  the  facts  of  payment  of  the  considei-a- 
tion  and  deed  to  a  third  party.  The  trust  results  only  from 
that  inference." 

The  appellants  offered  no  evidence  on  the  trial  of  the  cause 
in  suppoi't  of  the  allegation  in  their  answer  that  the  land  was 
conveyed  to  IIi£E  in  satisfaction  of  an  indebtedness  due  to 
him  from  Adams;  and  the  only  affirmative  defenses  relied 
on  to  defeat  the  enforcement  of  this  trust  are  the  statute  of 
limitations  and  the  doctrine  of  laches.  In  support  of  this 
contention  counsel  insist  that  if  the  trust  be  held  to  be  a  re- 
sulting trust,  that  a  right  of  action  accrued  immediately  upon 
the  execution  of  the  deed  to  IliS.  But  an  answer  to  this  is 
found  in  the  fact  that  the  trust  was  as  well  a  consentive  and 
continuing  one,  and  that  the  holding  by  Iliff  was  fiduciary 
and  not  adverse.  While  the  statute  of  limitations  does  run 
against  a  resulting  trust,  or,  more  properly  speaking,  a  con- 
titructive  trust  which  is  initiated  by  and  is  originated  through 
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the  wrongful  conduct  of  the  trustee,  from  the  date  of  its  in- 
ception,  it  does  not  upply  to  thnt  class  of  resulting  truats  that 
are  created  with  the  consent  of  the  trustee  and  cestui  que  trtut. 
In  the  latter  class  no  right  of  action  accrues  until  the  trust 
is  repudiated,  or  in  some  manner  disavowed  by  the  trustee, 
and  the  knowledge  of  such  repudiation  or  disavowal  brought 
home  to  the  knowledge  of  the  cestui  que  trutt. 

As  the  doctrine  is  expressed  in  KaTu  v.  Bloodgood^  7  John- 
son's Chancery,  89 : 

"  Those  trusts  which  are  mere  creatures  of  a  court  of 
equity,  and  not  within  the  cognizance  of  a  court  of  law,  are 
not  within  the  statute  of  limitations.  As  long  as  there  is  a 
continuing  and  subsisting  trust,  acknowledged  or  acted  on 
by  the  parties,  the  statute  does  not  apply ;  but  if  the  trus- 
tee denies  the  right  of  his  cestui  que  tntst,  and  the  possession 
of  the  property  becomes  adverse,  lapse  of  time,  from  that  pe- 
riod, may  constitute  a  bar  in  equity." 

As  stated  in  Sheldon  v.  Sheldon,  8  Wis.  699  : 

"  The  ten  years'  statute  of  limiUtion  does  not  apply  to  a 
trustee  who  has  continued  during  that  time  to  act  as  tiiistee, 
with  the  consent  of  the  cestui  que  trust,  and  all  others  intar- 
ested  in  the  trust  property. 

"  The  ten  years'  statute  of  limitation,  Hpplicable  to  cases 
of  trust,  etc.,  commences  to  run  on  his  denial  of  the  trust, 
or  by  setting  up  a  claim  to  the  propeity  in  his  own  right.  So 
long  as  he  claims  to  hold  the  property  in  a  fiduciary  capacity, 
and  performs  the  duties  of  bis  trust  properly,  there  is  no  cause 
for  a  bill  for  relief  against  him." 

Reynolds  v.  Sumner,  supra,  was  a  case  of  a  resulting  trust. 
The  court  said ; 

"  Wlien  possession  of  trust  property  is  taken  by  the  tiiis- 
tee,  under  the  truft,  it  is  the  possession  of  the  cestui  tpts 
trust,  whether  the  trust  be  express  or  implied,  and  cannot  be 
adverse  until  the  trust  is  openly  disavowed  or  denied,  and  this 
fHCt  is  bi'ought  home  to  the  knowledge  of  the  cestui  que  trutt." 

In  Cole  V.  Noble,  63  Tex.  432,  Willie,  C.  J.,  speaking  for 
the  court,  says : 
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"  It  is  common  learning  that  in  cases  of  resulting  tru 
BO  long  as  the  trust  relation  is  admitted  and  there  is  no 
verae  holding  by  the  trustee, or  anyone  claiming  under )■ 
no  lapse  of  time  will  bar  the  cestui  (fie  trust"  Shorte 
Smith,  56  Ala.  208  ;  Murphy  v.  Murphy,  80  la.  740  ;  Bu 
V.  Hi/land,  89  Cal.  575  j  Tkomaa  v.  Brimfield,  7  Ga.  1 
Love  V.  Watkint,  40  Cal.  547  ;  Dow  v.  Jewell,  18  N.  H.  8 
Taylor  v.  Bawgon,  8  Jones  Eq.  (N.  C.)  90 ;  Riddle  v.  W) 
hill,  185  U.  S.  621. 

But  counsel  for  appellants  contend  that  the  payment 
taxes  and  the  redemption  of  a  portion  of  the  land  from 
tax  sale  by  lliff,  in  his  own  name,  con.-jtitute  a  repudiat 
of  the  trust.  Under  the  circumstances  of  this  case  we 
not  think  these  facts  can  be  held  to  have  that  effect.  If 
we  have  seen,  Iliff  held  the  title  to  the  laud  in  trust,  althoi 
not  expressly  obligated  to  pay  the  taxes  and  thus  prese 
the  trust  estate,  if  such  was  not  his  implied  duty,  his  vol 
tai'ily  doing  so  will  be  presumed  to  have  been  done  to 
serve  the  trust  estate,  rather  than  with  the  intent  and  puif 
of  defi'auding  his  cestui  que  trust. 

"  It  is  a  fundamental  principle  that  equity  imputes  an 
tentioQ  to  fulfill  an  obligation  •  *  •  where  one  acqu 
•  •  •  property,  and  is  under  some  obligation  in  respect  til 
to  to  another,  though  in  acquiring  the  same  he  expressed 
intention  of  fulfilling  the  obligation,  equity  will  impute  s 
uu  intention."     Beach  Mod.  Eq.  Jurisp.  §  24. 

The  payment  of  taxes  and  the  i-edemption  of  the  land  fi 
the  tax  sales  by  Iliff,  being  consistent  with  his  duty  as  trus 
did  not  constitute  such  a  hostile  holding  or  claim  on  his  ] 
as  would  evidence  a  repudiation  of  his  trust. 

"The  disloyal  acts  *  •  •  must  I*  open,  continued 
iiotoiious,  so  as  to  preclude  all  doubt  as  to  the  charactei 
the  holding,  or  the  want  of  knowledge  on  the  part  of 
owner."     Zeller's  Lessee  v.  Evkert,  4  Howard,  289 ;   U.  i. 
Taylor,  104  U.  S.  216. 

Nor  can  the  appellants  avail  themselves  of  the  provtsi 
of  section  2187  of  the  General  Statutes,  by  reason  of  the  i 
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intsnt  of  these  tAxea.  The  "  color  of  title  "  therein  referred 
to  must  aviae  out  of  some  conveyaace  purporting  to  veat  in 
the  grautee  hd  interest  in  hie  own  right  adverse  to  the  true 
owner,  and  not  from  one  that  constitutes  him  a  trustee  of  the 
title  for  the  use  and  henefit  of  such  owner.  Aud,  further- 
more, such  cltiim  or  color  of  title  must  be  made  in  good  faith. 

It  seem  to  us  too  clear  for  at^ument  that  neither  of  these 
essential  requirements  oan  exist  in  the  case  of  a  trustee  hold- 
ing thu  title  for  another.  He  cannot  in  good  faith  claim  color 
of  title  for  himself  by  virtue  of  a  conveyance  that  clothes  him 
with  a  trust.  "  The  good  faith,  required  by  the  statute,  in 
the  creation  or  acquisition  of  color  of  title,  is  a  freedom  from 
a  design  to  defraud  the  person  having  the  better  title."  Mc- 
Cagg  v.  Seacock,  34  111.  476. 

It  remains  to  consider  whether  plaintiff  la  chargeable  with 
such  laches  as  will  preclude  him  from  invoking  U)e  aid  of  a 
court  of  equity  to  establish  the  trust  in  question.  It  is  diffi- 
cult to  define  what  constitutes  a  stale  equity.  We  gather 
from  the  numerous  authorities  cited  on  this  question  that  no 
exact  definition  can  be  given ;  but  it  seems  t»  be  settled  that 
length  of  time  alone  is  not  sufficient  to  justify  the  court  in 
refusing  equitable  relief.  The  circumstances  under  which 
the  delay  occurred,  together  with  the  lapse  of  time,  must  be 
such  as  to  impute  negligence  to  the  party  who  seeks  relief- 

"  An  essential  element  in  a  case  to  constitute  laches  is  that 
the  party  whose  delay  is  in  question  shall  have  been  blamable 
therefor  in  the  contemplation  of  equity  ;  that  he  ought  to  have 
moved  before,  if  he  desired  the  peculiar  and  discretionary  re- 
lief which  courts  of  equity  afford.  There  must,  therefore, 
have  been  knowledge,  actual  or  imputable,  of  the  facts,  which 
should  have  prompted  a  choice  either  to  diligently  seek  equi- 
table relief  or  thereafter  to  be  content  with  such  remedies  as 
a  court  of  law  might  afford."  Baut-man  v.  Kelley,  38  Minn. 
197;  PaBchall  v.  Sinderer,  28  Ohio  St.  568;  Earl  of  Beau- 
champ  V.  WinTi,  6  L.  R.  E.  &  I.  App.  C.  223 ;  Neppack  w. 
Jonei,  20  Ore,  491 ;  Ripley  v.  SeUgman,  88  Mich.  177 ;  Pain 
V.  Vickery,  87  Md.  467. 
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The  plttintiff  introduced  evidence  to  show  that  by  reason 
r>f  the  loss  of  a  large  herd  of  cattle  in  1867,  and  the  conse- 
quent anxiety  and  wori-y  that  attended  an  attempt  on  his 
paH  to  collect  a  claim  therefor  from  the  government,  in  the 
year  1870  he  was  stiicken  down,  and  not  only  suffered  greatly 
from  impaired  health,  but  was  afSicted  with  a  phase  of  in- 
sanity known  as  amnettia,  or  a  loss  of  memory ;  that  he  en- 
tirely lost  all  recollection  of  events  occurring  piioi-  tliereto, 
and  on  account  of  his  physical  and  mental  cnndition  was  un- 
able to  attend  to  business ;  that  the  transaction  in  relation 
to  this  land  was  entirely  effaced  from  his  memory  and  that 
he  remembered  nothing  in  relation  thereto  until  in  the  year 
1888,  when  his  attention  was  called  to  it  in  .the  city  of  Albu- 
querque, by  Eastman.  A  large  number  of  witnesses  were 
introduced  and  testified  U>  his  mental  and  physical  condition, 
some  by  deposition  and  others  orally,  upon  the  witness  stand ; 
among  the  latter  two  experts  on  insanity. 

While  the  evidence  so  introduced  is  conflicting,  it  largely 
preponderatas  in  favor  of  plaintiff'))  contention,  and  the  couit 
below  found  as  a  conclusion  of  fact  that  the  plaintiff  came 
within  t)ie  class  exempted  from  the  operation  of  the  statute 
of  hmitations  as  insane  peisons.  The  finding  of  the  court 
upon  this  fact  comes  clearly  within  the  numerous  decisions 
announced  by  this  court,  that  where  the  trial  court  passes 
upon  the  credibility  of  witnesses  and  the  weight  of  testimony, 
that  its  finding  of  facts  will  not  be  disturbed  in  the  appellate 
court  unless  the  same  is  manifestly  gainst  the  weight  of  evi- 
dence. We  must  therefore  accept  such  finding  as  conclusive, 
and  therefore  tlie  condition  of  plaintiff  would  exempt  him 
from  the  doctrine  of  laches,  even  if  the  doctrine  may  be  in- 
voked by  appellants  against  tlie  enforcement  of  a  trust  of  this 
character.  Martin  v.  Neblett,  86  Tenn.  388 ;  Mle»  v.  Wheeler^ 
48  m.  123 ;  Stephens  v.  Martin,  85  Tenn.  278. 

This  case  is  also  unaffected  by  those  other  equitable  con- 
siderations that  lead  courts  of  equity  to  refuse  relief  on  the 
ground  of  laches.  No  rights  of  thii-d  parties  have  intervened. 
The  land  in  question  has,  during  all  these  years,  remained 


jM,Googlc 


528  WAftEEN  V.  Adams.  [Jan.  T^ 

open  and  unoccupit^d,  and  no  expendttui-e  in  improvenients 
has  been  made  thei-eon  by  appellants  or  their  ancestor,  and 
in  no  way  has  the  delay  opemted  to  their  prejudice.  The 
erroi-3  assigned  upon  the  admission  and  rejection  of  evidence 
are,  we  think,  without  merit.  Upon  the  view  we  have  taken 
of  tbe  question  of  laches,  the  testimony  of  the  witness  Reed 
as  to  the  reasons  given  by  plaintiff  foi'  liis  delay  in  bringing 
tbe  suit  is  immateiial.  The  refusal  to  permit  Mi's.  Warren 
to  testify  to  ber  g(K)d  faith  in  paying  }:he  taxes  and  to  the 
declarations  made  by  Iliff  to  her  during  bis  lifetime,  under 
the  ciixiumstaneen  of  this  case,  was  correct.  The  testimony 
sought  to  be  introduced  was  clearly  inadmissible. 

It  is  finally  asserted  by  counsel  for  appellant  that  if  tbe  de- 
cree can  be  maintained  upon  other  grounds,  that  it  is  errone- 
ous in  not  decreeing  an  account  of  the  amount  of  taxes  paid 
by  appellants  and  their  ancestor.  It  is  admitted  that  no  such 
claim  was  made  in  the  pleadings  nor  in  any  way  asked  in  the 
court  below.  This  question,  therefore,  is  not  presented  by 
the  record,  and  cannot  be  considtired  on  this  review.  We, 
however,  agree  with  counsel  that  upon  an  a£Brmance  of  this 
decree  appellitnts  are  entitled  to  an  accounting  for  tbe  amount 
of  taxes  paid  by  them  and  their  ancestor,  and  to  be  reim- 
bursed for  all  sums  so  paid  in  excess  of  the  money,  if  any, 
I'eceived  by  Iliff  for  plaintiff,  and  that  the  payment  of  the 
same  should  be  made  a  condition  precedent  to  the  divestitui'e 
of  the  title. 

We  have  given  this  case  that  careful  consideration  that  its  . 
importance  demands,  and  in  our  investigations  we  have  been 
greatly  aided  by  the  elaborate  and  able  briefs  and  oral  aug- 
ments of  tbe  respective  counsel.  Every  view  of  tbe  contro- 
versy has  been  elaborated  and  illustrated  by  argument  and 
precedent,  and  we  believe  we  are  well  advised  upon  tbe  ques- 
tions involved,  and  that  the  views  announced  are  consonant 
with  well  settled  principles  and  the  weight  of  authority. 

The  rulings  of  the  court  below  being  in  conformity  with 
them,  and  no  error  in  the  trial  of  the  cause  appearing,  the 
decree  of  the  court  below  is  accoi'dingly  affirmed,  but  upon 


n,g,t,7rJM,GOOglC 


1894.]  MoBRis  V.  EvBBLY.  629 

the  oonditioD  that  it  shall  not  take  effect  as  to  the  convey- 
ance of  the  title  until  the  amount  found  to  be  due  appellants, 
if  any,  on  account  of  the  paymeat  of  taxes,  shall  be  first  paid. 
The  cause  is  therefore  remanded,  with  directions  to  the  court 
below  to  take  such  an  accounting  between  the  parties  as  a 
condition  precedent  to  the  enforcement  of  this  decree. 

Affirmed. 


M0BBI8,  Appellant,  v.  Bybbly  ex  al..  Appellees. 

1.  ArpRia^TR  Pbactioe. 

When  the  recoTd  falls  to  show  anj  objection  or  exoepUon  to  the  admis- 
alon  of  certain  teBtimony  at  the  trial,  the  appellant  wtU  be  held  to 
have  widved  hlB  right  to  predicate  error  thereon. 

2.  Attachments. 

An  attkohment  nnder  the  eleventh  anbdlvjelon  of  sec.  92,  Code  of  1867, 
cannot  be  Boatalned  when  it  appears  that  a  credit,  hovever  short, 
was  gtven  for  Hie  payment  of  the  work  or  labor. 

Appeal  from  the  BUtrict  Court  of  Jefferson  County. 

This  is  an  action  to  recover  a  balance  of  an  account  for 
services  rendered.  The  plaintiSs,  as  partners,  allege  that 
from  the  15th  day  of  Apiit,  1888,  to  the  12tb  day  of  June, 
1889,  they  perfoimed  labor,  at  U)e  request  of  defendant,  in 
hauling  logs,  lumber,  etc.,  and  in  moving  a  mill  and  boiler 
and  in  working  in  and  about  the  sawmill  of  defendant  to  the 
amount  of  $2,797.08.  That  they  received  on  account  thereof 
at  different  times  credits  and  payments  amounting  in  the  ag- 
gregate to  91,818.38.  At  the  commencement  of  the  action  a 
writ  of  attachment  was  sued  out  upon  an  affidavit  averring 
that  the  action  was  upon  an  express  contract  for  the  pay- 
ment of  money,  and  that  the  Indebtedness  accrued  for  work 
and  labor  done  and  services  rendered  that  should  have  been 
paid  for  upon  the  completion  of  such  work,  labor  and  ser- 
vices. 

The  defendant  denied  the  indebtedness  and  traversed  the 
Vol.  XIX — 34 
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averments  in  the  affidnvit  for  attachment.  The  cause  was 
referred  to  William  H.  Whitehead  as  referee,  to  hear  and  de- 
termine the  issues  of  fact  and  law.  The  isaues  in  the  main 
case  and  traverse  of  the  attachment  were  tried  together.  The 
referee  found  a  judgment  in  favor  of  plaintiffs  for  the  sum  of 
(708.16,  and  sustained  the  attachment.  The  court  affirmed 
the  findings  and  judgment  of  the  referee  and  entered  judg- 
ment accordingly.     The  defendant  biings  this  appeal. 

Mr.  Enob  Mixes,  for  appellant. 

Mr.  Wm.  a.  Dibb,  for  appellees. 

Mb.  J1IBTIC&  GoDDABD  delivered  the  opinion  of  the  couil. 

The  defendant  relies  for  a  reversal  of  the  judgment  in  the 
main  case  principally  upon  the  ground  that  the  findings  of 
the  referee  were  not  sustained  by  the  evidence,  and  also 
predicates  error  upon  the  admission  of  certain  testimony;  and 
relies  for  a  reversiil  of  the  judgment  upon  the  attachment 
issue  upon  the  ground  that  the  evidence  fails  to  sustain  the 
ground  of  attachment. 

The  hearing  before  the  referee  involved  the  investigaUou 
of  a  long  account.  Numerous  wituesses  testified  before  him, 
and,  while  there  is  a  conflict  of  evidence  between  the  parties 
us  to  the  amount  both  of  the  charges  for  sei'vices  performed 
and  the  amount  of  credits  made,  there  is  evidence  to  sustain 
the  finding  of  the  referee,  and,  therefore,  under  the  well  es- 
tablished rule,  we  cannot  disturb  such  fiuding  and  must  ac- 
cept the  same  as  conclasive  on  this  appeal.  Kimball  v.  Lyon, 
ante,  266. 

The  error  based  upon  the  admission  of  evidence  is  that  the 
referee  permitted  the  plaintiffs  to  refresh  their  memories  from 
certain  entries  made  in  tlieir  books.  The  books  themselves 
were  not  admissiUe  in  evidence  as  books  of  original  entry. 
We  think  this  objeotion  is  not  well  taken.  The  plaintiff 
Everly  testified :  '^  My  testimony  as  to  amounts  is  based  on 
memory  and  also  from  my  memoranda."     Bradford's  evidence 
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WAS  to  the  same  effect.  The  memoranda  referred  tA  were 
entries  made  by  the  plaintiffs  of  measurements  given  them 
by  the  defendant's  agent,  who  scaled  tind  measured  the  logs 
hauled.  These  entries  were  made  from  day  to  day  and  week 
to  week  as  the  work  progressed.  We  are  not  prepared  to 
say  that  under  the  cireumstances  of  this  case  this  evidence 
was  improperly  admitted ;  hut,  if  it  may  be  said  that  it  was, 
the  appellant  has  waived  his  right  to  pi'edicate  en-or  thereon, 
because  the  racord  fails  to  show  that  any  objection  was  int«r- 
posed  or  exception  taken  to  its  admission  at  the  Ume. 

We  think,  upon  examination  of  the  entire  record,  that  no 
such  prejudicial  error  intervened  as  would  justify  a  reversal 
of  the  judgment  in  the  main  case.  The  error  assigned  upon 
the  ruling  of  the  referee  in  sustaining  the  attachment  is  well 
taken.  In  support  of  this  issue  on  their  part  the  plaintiffs 
testified  as  follows:  (Plaintiff  Everly;)  "The  aiTangement 
we  had  with  defendant  was  that  we  were  to  have  our  pay 
each  month  for  what  we  did  the  month  before ;  about  the 
tenth  of  each  month,  we  were  to  be  settled  with  for  the  even 
calendar  month  before — tenth  of  each  month  was  his  pay  day." 

Bradford  testifies :  "  As  to  time  of  payment  he  was  to  pay 
us  the  10th  of  every  month  ;  for  instance  on  July  10  he  was 
trr  pay  us  &om  June  1  to  July  10 ;  he  said  tenth  was  his  pay 
day." 

Upon  this  evidence  it  is  clear  that  by  express  agreement 
the  services  rendered  were  not  to  be  paid  for  upon  comple- 
tion, but  a  credit  was  to  be  given.  But  appellee  contends 
that  defendant  himself  supplied  the  evidence  sufficient  to 
sustain  this  ground  of  attachment.     Ke  testified  as  follows : 

"  There  was  no  agreement  with  anybody  that  I  should  pay 
farther  than  I  could  sell  lumber. 

"There  was  no  agreement  whereby  I  shnuld  pay  them 
monthly  or  anj-thing  of  the  kind ;  they  were  to  have  money 
when  they  wanted  it,  as  they  went  along.  There  was  no 
^reement  when  they  were  to  be  paid.  They  knew  bow  I 
was  paying  others." 

It  ia  insisted  that  this  testimony  brings  the  case  within  the 
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docti'U)e  announced  in  De  Lappe  v.  Sullivan,  7  Colo.  182, 
wherein  it  is  siiid : 

"  Where,  by  contract,  one  ia  employed  by  another  to  work 
by  the  day  or  month,  and  nothing  U  said  as  to  the  time  of 
payment  for  the  services  to  be  rendered,  bis  wages  are  due 
and  may  be  demanded  at  the  close  of  each  daj'  or  monUi,  as 
the  case  may  be.  We  think  such  services  are  comprehended 
within  the  meaning  of  the  statute  relied  on,  and  that,  after 
demand  for  the  amount  due,  the  laborer  may  maintain  his 
attachment  pi-oceeding." 

The  facts  in  that  case  were  that  plaintiff  worked  by  the 
day.  There  was  no  stipulation  for  the  payment  of  wages, 
but  thej'  were  paid  from  time  to  time  as  plaintiffs  needed 
the  money  and  made  demand  thei'efor.  In  holding  that  the 
attachment  was  properly  sustained  upon  such  a  state  of  facts 
the  court  certainly  applied  a  most  liberal  rule  of  construction 
to  the  attachment  act,  and  the  rule,  as  announced,  ought  not 
to  conti-ol  except  in  a  case  resting  upon  similar  facts.  In  the 
case  at  bar  the  facts  are  essentially  different.  The  platntifb 
were  not  employed  by  the  day  or  month,  but  were  engaged 
in  hauling  logs  to  the  sawmill  of  defendant,  from  different 
places  and  different  distances,  and  the  price  to  be  paid  for 
each  lot  was  specifically  agreed  upon  and  was  regulated  by 
the  distance  of  the  haul.  The  services,  therefore,  that  they 
contracted  to  rander  were  performed  when  the  hauling  of 
each  particular  lot  of  logs  was  completed.  There  is  no  pre- 
tense that  either  under  an  express  or  implied  contract  each 
lot  was  to  be  paid  for  at  that  time.  The  services  rendered 
upon  which  a  right  to  recover  in  this  case  was  predicated  ex- 
tended through  a  period  of  fourteen  months.  During  that 
entire  time  no  settlement  was  had,  or  payment  in  full  for 
services  then  rendered  demanded.  But,  on  the  other  hand, 
creditu  were  given  from  time  to  time  amounting  in  the  i^- 
gregate  to  upwards  of  tl,800,  J700  of  which  was  paid  in 
cash,  and  the  balance  of  the  credit  account  consisted  of  feed 
furnished  by  the  defendant  for  plaintiffs'  teams,  board  for 
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plaintiffs  and  thair  hired  help,  and  goods,  wares  and  mer- 
chandise furnished  them  on  the  order  of  defendant. 

It  further  appears  in  evidence  that  the  firat  pai-t  of  the 
work  done  was  to  pay  for  teams  bought  from  one  Greenhow 
and  paid  for  by  defendant ;  and  the  whole  ti-ansaction  shows 
a  matual  account  between  the  pardes,  consisting  of  debits 
and  credits,  and  upon  which  no  final  settlement  was  ever  had. 

We  are  clearly  of  the  opinion  that  the  transaction  does  not 
come  within  either  the  letter  or  the  spirit  of  the  clause  of  the 
attachment  act  relied  on.  This  clause  is  analogous  in  intent 
and  purpose  with  the  clause  which  provides,  as  u  cause  for 
attachment,  the  failure  to  pay  for  the  price  or  value  of  an 
article  delivered,  which  should  have  been  paid  for  upon  de- 
livery ;  and  the  same  conditions  are  necessary  to  sustain  an 
attachment  under  it  as  are  required  in  cases  arising  under 
that  clause.  Wade  on  Attachment,  §  100,  lays  down  such 
conditions  as  follows : 

"  (1}  The  thing  must  have  been  delivered.  (In  this  case, 
labor  performed.)  (2)  There  must  have  been  no  cmdit 
^ven.  (3)  And  the  contract  to  pay  on  delivery  (perform- 
ance) must  be  unconditional.  If  there  has  been  a  credit  of 
ever  so  short  a  time  beyond  the  delivery  ;  or  if  the  payment 
depends  upon  any  condition  whatever,  as  a  demand,  the  con- 
ti'HCt  does  not  come  within  the  operation  of  the  statute." 
Young  v.  Lynch,  30  Kan.  205 ;  St.  Louii  T.  F.  Co.  v.  Union 
P.  i-  P.  Co.,  3  Mo.  Ct.  App.  142. 

We  think  it  clear,  from  the  evidence  in  Uie  case,  that  thei-e 
was  no  such  ^rreement  or  understanding,  either  express  or 
implied,  that  the  labor  performed  should  be  paid  for  upon 
completion,  as  would  bring  plaintiffs'  cause  within  the  provi- 
sions of  the  clause  of  the  attachment  act  relied  on.  The 
judgment  against  appellant  for  the  balance  of  account  and 
costs  in  the  main  action  is  therefore  affirmed,  and  the  judg- 
ment sustaining  the  attachment  is  reversed  and  attachment 
dismissed,  and  costs  of  attachment  proceeding  assessed  gainst 
appellees,  neither  party  to  recover  costs  against  the  other  in 
this  court. 

Modified. 
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WiLLABD,  Appellant,  v.  Mellob  bt  ai.^  Appellbk. 

1.  GVIDKNCE. 

It  is  not  «rror  to  enst^n  an  objecljon  to  &  qnestlon  ralatlng  to  what  Is 
shown  by  figures  contained  in  written  statements  which  had  been 
admitted  In  evldenoe. 

2.  Appellate  Pkactice — Imkatbbiai.  Srbob. 

When  it  appears  that  the  error  oomplained  of  was  not  prejndlcal  tt  will 

not  be  considered. 
8.  LmEL. 
Tlie  me  of  the  word  "  rubbish,"  In  private  oorrespondenee  between  the 

parties,  as  descriptive  of  a  particular  kind  of  wool  consigned  bjone 

to  the  other,  Is  not  aotlonable, 

4.  BuBDEir  OF  Proof. 

The  bnrden  of  proof  is  npon  the  defendant  who  sets  npaguaiant7asa 
special  defense  to  the  action. 

5.  IHTERKBT. 

It  appearing  that  a  sum  of  money  had  been  advanced  bjr  one  party  to 
the  other  tn  the  ordinaty  oourse  of  business,  that  the  parties  nnder- 
stood  that  some  interest  was  to  be  paid,  and  that  seven  per  cent 
per  annum  was  tbe  usual  rate  In  such  cases.  Interest  is  recoverable 
at  that  rate,  in  the  absence  of  an  agreement  to  the  oontraiy. 

0.  DiBCRBTIfur— Pbactice. 

It  is  entirely  witliin  the  discretion  of  the  trial  court  to  permit  or  rafuse 
the  taking  of  tiie  deposition  of  a  witness  during  the  progress  of  a 
trial. 

7.  EVIDKKCK— Pmces  CtmBEHT. 

lu  the  absence  of  better  available  evidence  the  prioes  published  In  a 
oomraerclal  Journal  are  admissible  in  evtdence  as  prioes  cnrrent, 
under  certain  circumstances,  butwheresuoh  evidence  is  admissible 
the  sonrces  of  information,  or  the  mode  In  which  such  prices  are 
ascertained,  must  be  drat  shown  to  render  it  oompctent. 

Appeal  frnm  the  District  Court  of  Arapahoe  County. 

Action  by  appellees  as  pkintiffii,  to  i-ecover  money  ad- 
vanced to  appellniit  upon  certain  oonaigiiotenta  of  wool. 
Verdict  and  jud^rment  for  pUintiffd.     Defendant  appeals. 


Mr.  J.  Warner  Mills,  for  appellant. 
Mr.  H.  W.  HOBSOS,  for  appellees. 
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Chief  Justice  Hatt  delivered  the  opinion  of  the  ooart. 

It  is  alleged  in  the  complaint  that  plaintlfftt  secured  from 
the  defendajit,  for  the  purpnae  of  sale  and  commission,  his 
wool  crop  for  the  year  1877,  and  advanced  thereon  the  Bum 
of  97,000 ;  that  snhsequently  they  sold  such  wool  at  the  high- 
esjt  and  best  price  obtainable  in  the  market,  and  that  after 
deducting  the  amount  advanced  for  freight,  drayage,  insur- 
ance charges  and  a  brokerage  commission  in  accordance  with 
the  usages  of  the  trade,  it  was  found  that  plaintiffs  had  ad- 
vanced the  defendant  the  sum  of  $468.18,  in  excess  of  the 
amount  received  upon  the  sale  of  the  wool,  for  which  excess 
they  pruyed  judgment. 

The  defendant  filed  a  general  denial  and  also  pleaded  two 
counterclaims.  In  the  first  of  these  counterclaims  the  de- 
fendant alleges  that  he  made  the  contract  for  the  oousign- 
ment  of  the  wool  mentioned  in  the  complaint  with  one  Jacob 
H.  Wood,  who  was  then  and  there  the  agent  of  the  plaintiffs  ; 
that  said  Wood,  acting  for  and  on  behalf  of  the  plaintiffs, 
guaranteed  that  the  wool  would  bring  not  less  than  eighteen 
cents  per  pound  in  the  city  of  Philadelphia.  Defendant  fur- 
ther alleges  that,  if  said  wool  was  sold  for  a  less  price  than 
eighteen  cents  per  pound,  it  was  sold  less  than  the  market 
price  for  the  purpose  of  defrauding  the  plaintiffs  out  of  the 
just  value  of  said  wool.  It  is  further  alleged  that  the  sum 
of  $7,000  advanced  to  the  defendant  was  a  payment  to  him 
upon  said  wool  and  not  a  loan,  and  neither  the  suro  nor  any 
portion  thereof  was  to  be  refunded  to  the  plaintiffs,  and  that 
defendant  is  not  properly  chargeable  with  any  interest  upon 
said  payment.  It  is  also  alleged  that  said  wool  was  In  fact 
sold  for  a  higher  piice  than  that  stated  by  plaintiffs,  and  that 
there  was  a  balance  stiU  due  the  .defendant  from  the  sate  of 
the  wool. 

The  second  counterclaim  is  in  the  nature  of  an  action  for 
libel,  it  being  alleged  that  on  the  14th  day  of  February,  1888, 
the  plaintiffs  wrote  and  published  a  certain  statement  of  acr 
count  in  the  city  of  Denver,  Ampahoe  county,  Colorado, 
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this  being  near  the  place  of  residence  of  the  defendant;  that 
in  this  writing  referring  to  certain  wool  delivered  to  plaintife 
by  defendant  in  the  city  of  Philadelphia  and  state  of  Penn- 
sylvania,  it  was  stated  that  of  the  wool  so  delivered  the  plaiii- 
tiSa  there  were  561  pounds  of  rubbish  ;  that  said  statemeat 
was  false  and  that  by  ite  publication  defendaot  was  damaged 
in  the  sum  of  $5,000. 

All  the  new  matter  set  up  in  the  answer  is  denied  in  the 
replication,  except  that  which  is  contained  in  the  count  with 
reference  to  libel,  and  as  to  this  no  further  pleading  was  filed. 
Afterwardit,  the  defendant  in  the  main  action  and  plainti& 
in  the  cross  complaint  took  default  upon  the  cause  of  acUon 
relating  to  libel,  but  upon  the  tiial  the  court  refused  to  allow 
any  evidence  of  damage ;  thereby,  in  effect,  holding  that  this 
count  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action  against  the  plaintiffs. 

Nearly  all  the  evidence  introduced  upon  the  trial  was  in 
the  form  of  depositions.  The  defendant  Willard,  however, 
testified  orally  before  the  court.  The  fiivt  assignment  of 
eiTor  relied  upon  biings  up  for  review  the  ruling  of  the  dis- 
trict court  sustaining  an  objection  to  a  question  propquuded 
to  the  defendant  by  hia  counsel.  An  examination  of  the 
record  discloses  that  the  question  objected  to  was  as  fol- 
lows : — "  Q.  Have  you  ever  examined  these  figures  to  see 
how  much  their  return  was  to  you  on  the  wool  ?  "  "  A.  Tes, 
sir."  "  Q.  Do  you  know  how  much  it  is?"  To  t^e  latter 
question  an  objection  was  sustained  and  exception  taken. 
There  was  no  error  in  this  ruling  of  the  court.  The  que:^ 
tion  related  to  certain  figures  contained  in  written  statements 
which  were  in  evidence  before  the  jury.  The  amount  of  the 
return  made  by  the  consignees  to  the  consignor  was  given 
in  these  statements  and  was  not  a  matter  in  dispute  upon 
the  trial.  Moreover,  the  defendant  was  allowed  to  explain 
by  expert  evidence  every  desired  fact  with  reference  to  such 
figures.  These  were  purely  matters  of  mathematical  calcu- 
lation and  also  undisputed.     Thus  the  defendant  was  allow- 
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ed  the  full  benefit  of  the  evidence,  and  if  the  original  ruling 
had  been  en-onedus  the  error  was  not  prejudicial. 

Another  adsignment  of  error  is  based  upon  the  refusal  of 
the  court  to  permit  the  defendant  to  answer  the  following 
question : — "  Q.  Was  it  pursuant  to  this  conveisatiou  and 
negotiation  with  Mr.  Wood  that  you  finally  shipped  the 
wool  ?  "  This  question  was  leading  in  foi-m  and  for  this  rea- 
son objectionable,  but  although  the  objection  to  this  particu- 
lar question  was  sustained,  the  witness  was  immediately 
allowed  to  testify  fully  with  reference  to  the  matter,  in  an- 
swer to  other  questions. 

The  court  did  not  err  in  refusing  to  allow  evidence  of 
damages  upon  the  alleged  libel.  The  matter  claimed  as  li- 
belous was  the  use  of  the  word  "rubbish  "  as  descriptive  of 
a  particular  kind  of  wool,  this  word  having  been  used  in  pri- 
vate correspondence  between  the  parties.  It  was  not  action- 
able and  not  a  proper  subject  of  counterclaim. 

The  next  error  relied  upon  has  reference  to  the  instruction 
of  the  court  in  regard  to  the  burden  of  proof  upon  the  al- 
leged guaranty.  The  jury  were  told  that  the  burden  of 
proof  was  upon  the  defendant  to  show  by  a  fair  preponder- 
ance of  the  evidence  that  Wood,  as  agent  of  the  plaintiffs, 
had  authority  to  guarantee  the  defendant  the  receipt  of 
eighteen  cents  per  pound  net  for  the  wool  consigned  to 
plaintiffs,  or  that  plaintiffs  afterwards  ratified  his  act.  Un- 
der the  evidence  in  this  case  there  was  no  error  in  this  in- 
struction. Wood  was  not  authorized  to  buy  for  the  plaintiffs, 
and  although  it  was  admitted  at  the  trial  that  he  had  gen- 
eial  authority  to  solicit  consignments  of  wool,  his  authority 
to  guarantee  prices  was  denied.  It  being  out  of  the  usual 
course  of  business  for  an  agent  soliciting  consignments  of 
wool  for  eastei-n  houses  to  guarantee  prices,  it  devolved  upon 
the  defendant  to  show  the  authority  of  Wood  to  do  so  in  this 
particular  instance,  by  a  preponderance  of  evidence.  The 
guaranty  was  pleaded  as  a  special  defense  in  this  action,  and 
tbe  burden  was  upon  appellant  to  establish  the  same,  and  the 
instrucUon  was  free  from  error. 
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Another  assignment  of  error  has  reference  to  the  allow- 
ance of  interest.  Both  parties  having  testified  that  it  waa 
understood  between  tliem  that  some  intereitt  waa  to  be  paid, 
and  it  appearing  that  seven  per  cent  per  annual  waa  the  nsual 
rate  in  such  cnaes,  the  couit  properly  insti'ucted  the  jury  that 
in  case  they  found  fiom  the  evidence  that  the  (i7,000  sent  to 
defendant  by  plaintiffs  was  an  advancement  made  in  the  or- 
dinary couiise  of  business,  that  interest  at  this  rate  should  be 
allowed  upnn  the  entire  sum  advanced,  unless  there  was  an 
agreement  to  the  contrary. 

The  fifth  assignment  of  error  relied  upon  hoe  reference  to 
the  weight  of  evidence.  There  being  a  conflict  between  the 
witnesses  intioduced  by  the  plaintiffs  and  those  testifying  on 
behalf  of  the  defendant,  it  was  the  peculiar  province  of  the 
jury  to  determine  which  were  entitled  to  the  greater  credit, 
and  to  give  credit  accordingly.  They  having  decided  in  fa- 
vor of  the  plaintiffs,  the  result  cannot  be  disturbed  in  this 
court. 

The  next  assignment  of  error  has  reference  to  the  refusal 
of  the  court  to  permit  the  taking  of  the  deposition  of  the 
wife  of  the  defendant  during  the  progress  of  the  tiial.  The 
only  reason  assigned  for  taking  such  deposition  was  the  oral 
statement  of  counsel  that  Mrs.  Willard  was  confined  at  home 
by  the  sickness  of  her  children.  It  was  not  even  attempted 
to  support  this  statement  by  affidavit,  and  if  there  had  been 
it  was  a  matter  entirely  within  the  discretion  of  the  court. 

The  l((st  assignment  of  ei-ror  argued  is  based  upon  the  re- 
jection of  certain  papers  called  by  counsel  "  Prices  Current." 
These  were  circulars  sent  out  by  various  wool  buying  con- 
cerns from  day  to  day,  purporting  to  give  the  market  price 
of  wool  upon  the  day  of  their  issuance.  Their  authenticity 
was  in  no  way  established  and  they  were  properly  excluded, 
the  court  intimating  in  making  this  ruling  that  such  circu- 
lars, if  issued  by  plaintiffs,  would  be  admissible. 

In  the  absence  of  better  available  evidence  the  prices  pub- 
lished in  a  commercial  journal  are  admissible  in  evidence  as 
prices  current,  under  certain  circumstances.     But  where  such 
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evidence  is  admiaaible  the  soaroea  of  information,  or  the  mode 
in  which  such  prices  are  ascertained,  must  bo  first  shown,  to 
render  the  evidence  competent.  This  was  not  attempted  in 
this  case,  and  the  oiroulars  wei-e  pi-operiy  rejected  for  this 
reason.  Moreover,  the  ofEer  covered  only  the  price  lists  of 
other  merchants,  and  these  were  competent  evidence  as  such 
of  the  market  value  only  against  the  persons  issuing  the  same. 
The  ji'c'gment  will  be  affiimed. 

Affirmed. 


Denver  Land  and  Skcukitt  Company,  Appellant,  v. 

ROSKHPELD    CoMSTBCCTION    COMPAMY,    ApFELI^EE. 

CoHTiiArr — Liquidated  Damaobs. 

in  a  contract  for  the  building  of  eight  hoases  within  a  apecifled  time, 
it  was  provided  that  it  the  contractor  failed  to  complete  the  work 
upon  anj  of  them  at  or  before  the  time  ipeclfled,  it  should  paf  the 
sum  of  five  dollars  for  each  da;  thereafter  that  tlie  work  npon 
either  should  rem^n  nnflnlshed  as  liquidated  damages  for  Its  delay 
In  that  behalf  :  Held,  tlwt  the  oontract  provided  for  the  payment 
of  such  damages  at  the  rate  of  five  dollars  per  day  for  the  number 
of  days  there  was  default  in  completion  of  the  entire  contnuit,  but 
not  at  that  rate  tor  each  house  remaining  unfinlehed,  and  that,  so 
constnied,  the  stipulaUoD  may  be  upheld  as  fumlHhing  an  agreed 
measure  of  compenaation  for  the  nonfulfillment  of  the  contraot, 
and  as  available  as  fixed  aud  stipulated  damages  to  reduce  the  un- 
P^d  balance  ot  the  contract  price. 

Appeal  from  the  DUtrict  Court  of  Arapahoe  County. 


This  is  an  action  to  recover  a  balance  of  $1,525  alleged  to 
be  due  upon  a  building  conliiict.  The  contract  is  set  out  in 
hae  verba  in  the  complaint.  It  provides  for  the  erection  and 
completion  of  eight  houses  according  to  certain  plans  and 
specifications,  at  and  for  an  agreed  price,  amounting  in  tlie 
aggregate  to  the  sum  of  $21,200.  The  clauses  upon  which 
the  present  conti'oversy  arises  ai'e  the  following : 

"  Second — The  work  shall  commence  forthwith,  or  aa  soon 
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a^  niHy  be,  and  each  of  the  said  eight  houses  completed  within 
ninety  daj's  from  the  date  hei^eof."  •  *  • 

"  Twelfth — Should  the  party  of  the  first  part  fail  to  com- 
plete the  work  upon  any  of  the  »aid  houses  at  or  before  the 
time  above  specified,  it  uhall  pay  to  the  party  of  the  second 
part  the  full  sum  of  five  dollars  per  day  for  each  and  eveiy 
day  thereafter  that  the  work  upon  either  of  the  said  bouses 
shall  eo  I'emain  unfinished  and  incomplete  as  liquidated  dam- 
ages for  its  delay  in  that  behalf." 

This  contract  was  entered  into  on  the  29th  of  May,  1889, 
and  the  houses  were  not  completed  until  the  21st  day  of  No- 
vember, 1889,  eiglity-six  days  after  the  time  stipulated.  The 
answer  contains  a  counterclaim  for  4i8,8Sd,  based  upon  this 
failure  to  complete  tlie  buildings  in  the  time  stipulated.  The 
cause  was  tried  to  the  court,  and  it  allowed  upon  this  coun- 
terclaim and  deducted  from  the  unpaid  balance  of  the  cod- 
tract  price  the  sum  of  $430,  being  the  amount  of  315.00  per 
day  for  the  period  that  elapsed  between  the  date  stipulated 
for  the  completion  and  the  Ume  the  houses  were  completed 
and  accepted,  and  rendered  judgment  in  favor  of  appellee  for 
(1,096.  Fi-om  this  judgment  appellant  prosecutes  this  ap- 
peal. 

Messrs.  Wells,  Macon  &  Furman  and  Mr.  A.  B.  Sea- 
man, for  appellant. 

Mes3i«.  Benedict  &  Phelps,  for  appellee. 

Mr.  Justice  Goddard  delivered  the  opinion  of  the  court. 

The  correctness  of  the  judgment  appealed  from  depends 
upon  the  construction  to  be  given  to  clause  12  of  the  conttuct 
above  set  forth.  It  is  contended  by  counsel  for  appellant 
that  this  clause  sht>uld  be  construed  to  provide  for  the  pay- 
ment of  the  sum  of  f6.00  per  day  for  each  house,  or  ^0.00 
per  day  for  each  day  that  elapsed  after  the  period  of  ninety 
days  from  the  execution  of  the  contract,  during  which  the 
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houses  remained  unfinished.  While  this  oUuae  is  somewhat 
ambiguous,  we  think  it  is  to  be  gathered  from  its  terms  that 
the  payment  of  $5.00  per  day  only  was  contemplated  by  the 
parties. 

The  contract  was  for  the  building  of  eight  houses,  to  be 
commenced  at  the  same  time  and  completed  at  the  same  time. 
In  other  words,  it  waa  a  contract  that  in  terms  provided  for 
the  erection  and  oomplenon  of  the  entire  number  of  houses 
specified,  and  its  full  perfoi-mance  required  the  completion 
of  them  all.  The  sum  specified  as  liquidated  dam^es  was 
to  he  paid  in  case  of  default  in  the  perfoimance  of  this  con- 
tract within  the  time  limited,  and  ia  expressly  fixed  at  95.00 
^ter  day  for  the  numbet'  of  days  such  default  continued. 

Such  is  tile  purport  of  the  language  used.  It  ia,  that  if 
the  party  of  the  first  part  shall  "  fail  to  complete  the  work 
upon  any  of  the  said  houses  •  *  •  it  shall  pay  •  •  •  the 
full  sum  of  five  dollars  per  day  for  each  and  every  day  there- 
after that  work  upon  either  of  the  said  houses  shall  so  remain 
unfinished." 

It  is  to  he  presumed  that  the  parties  used  language  to  ex- 
press their  meaning,  and  if  they  had  intended  to  provide  for 
the  forfeiture  of  $5.00  per  day  for  each  houie  they  would  have 
made  that  intention  clear  by  adding  those  words,  instead  of 
using  language  that  imports  a  different  intention  and  mean- 
ing. And,  furthermore,  this  construction  must  be  given  in 
order  to  effectuate  the  intention  of  the  parties  to  previde  for 
liquidated  damE^;ea.  The  total  valuation  of  the  houses  under 
the  terms  of  this  contmct  wan  about  $22,000,  and  the  amount 
claimed  aa  liquidated  damages  upon  appellant's  contention 
amounts  to  $1,200  per  month,  over  60  per  cent  per  annum 
on  the  conti'act  price. 

Clauses  of  this  character  are  generally  constinied  as  penal- 
ties, and  the  amount  usually  awarded  thereunder  is  actual 
compensation  for  the  loss  accruing  upon  the  default  and  fail- 
ure to  perform  the  contritct  within  the  time  limited. 

If,  therefore,  the  construction  contended  for  by  appellant 
should  be  adopted,  the  amount  specified  as  liquidated  dani- 
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ages  is  so  far  in  excess  of  an  adequate  compensation  for  the 
loss  that  acci-ued  on  account  of  delay  that,  under  this  gener- 
ally accepted  rule,  it  must  be  regarded  as  a  penalty,  and  not 
enforceable  as  liquidated  damages.  On  the  other  hand,  if 
the  construotion  contended  for  by  appellee  and  adopted  by 
the  court  below  prevails,  the  utipulated  amount  may  be  up- 
held as  fui'nishing  an  agreed  measui^  of  compensation  for  the 
nonfulfillment  of  tlie  contract,  and  is  available  as  fixed  and 
stipulated  damages  to  reduce  the  unpaid  balance  of  the  con- 
tract price. 

It  is  annecessary  to  determine  whether  the  trial  court  erred 
in  requiring  the  appellant  to  assume  the  afBrmative  and  open 
the  case.  The  evidence  introduced  fur  the  purpose  of  ex- 
pluning  the  clause  of  the  contract  under  consideiation  was 
inadmissible,  and  the  court  so  adjudged  in  ito  final  decision. 
The  rights  of  the  parties  under  the  pleadings  were  depend- 
ent alone  upon  the  meaning  to  be  given  to  the  provisions  of 
the  contract  relating  to  liquidated  damages,  and  this  mean- 
ing was  to  be  ascertained  from  those  prOTisions  themselves. 

The  court  acted  upon  this  view,  and  construed  the  clause 
in  question  without  regard  to  extrinsic  evidence,  and  there- 
fore the  error,  if  any,  in  requiring  appellant  to  assume  the 
burden  of  proof  was  an  immateiial  one,  and  in  no  way  prej- 
udiced appellant's  rights.  No  ei-ror  sufficient  to  justify  a 
reversal  appearing  upon  the  recoi-d,  the  judgment  must  be 
affirmed. 

Affirmed. 


KuTCHER,  Plaintiff  in  Ebkor,  v.  Love,  Defendant 

IN   E&BOR. 

1.  ADMIBBIOira. 

Although  the  law  favori  aroicsbk  Mttiements  of  controyenies  and  there- 
fore prohibtU  evirieooe  o[  negoliationB  made  by  a  party  for  the 
purpose  of  buying  hia  peace,  when,  during  n^otisUons  for  a  com- 
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promiM,  a  fSLCt  is  conceded,  as  tn  this  OMe,  irlthont  reserTfttlon, 
evidence  of  such  admlsslun  U  competent  Bgalnst  the  part;  makingit. 

2.  Appellate  Practice. 

No  objectjon  having  been  made  In  the  court  below  by  answer,  objection 
to  CTldenoe,  b;  request  for  instruotion  or  In  an;  other  manner  tliat 
the  contract  was  champertous,  It  cannot  be  made  for  tlie  first  time 
In  this  court. 

S.  Champbrtt — CoKTiNOErrr  Fee. 

Aa  agreement  bran  attorney  to  prosecute  nn  action,  relying  for  his  com- 
pensation upon  a  couUngent  fee,  Is  neither  champertous  nor  void, 
unless  Uie  attorney  also  undertakes  to  pay  the  costs  of  tlie  lltlgatioD. 

4.  Pkactice — Pleadihob. 

A  lact  admitted  by  the  pleadings  caanot  be  controverted. 

Error  to  the  District  Court  of  Larimer  County. 

AonoN  for  attorney's  fees.  Judgment  for  plaintiff  Love. 
Defendant  brings  eiTor. 

Two  causes  of  action  aie  stated  in  the  complaint.  In  the 
first  an  indebtedness  of  $424.66  is  claimed  on  the  parbof  the 
plaintiff  for  services  alleged  to  have  been  rendered  by  the 
plaintiff  as  an  attorney  to  the  defendant  between  the  first  day 
of  June,  1868,  and  the  first  day  of  October,  1884,  at  the  lat- 
ter's  special  Instance  and  request.  The  second  cause  of  ac- 
tion is  for  the  sum  of  $100.  This  likewise  is  for  services 
rendered  by  plaintiff  as  an  attorney  in  the  year  1888.  It  is 
claimed  that  these  services  were  reasDimbly  worth  $100. 

To  the  first  cause  of  action  the  defendant  interposed  a  gen- 
eral denial  and  a  special  plea  to  the  effect  that  the  employ- 
ment refeiTed  to  in  the  first  cause  of  action  was  of  the  firm 
of  Rhodes  Sa  Love,  and  not  of  the  plaintiff  Love  alone.  This 
is  followed  by  a  statement  that  the  value  of  the  services  had 
been  paid  in  full.  The  defense  to  the  second  cause  of  action 
is  a  denitd  that  the  value  of  the  services  was  $100,  or  of  any 
sum  greater  than  $50,00. 

The  defendant  also  interposed  a  counterclaim  of  $51.25 
for  goods,  wares  and  merchandise  alleged  to  have  been  sold 
to  the  plaintiff  and  not  paid  for.  The  new  matter  set  up  in 
the  answer  is  denied  In  the  replication,  but  upon  the  trial  the 
counterclaim  of  $51.25  wbk  admitted.     Upon  these  issues 
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the  jury  returned  a  veiiiict  for  the  plain tifF  for  the  full  amount 
claimed,  deducting  the  counterclaim. 

Mr.  A.  B.  S&AMAN,  for  plaiDtiff  in  error. 

Mr.  E.  A.  Ballard  and  Mr.  T.  M.  Robinson,  tor  defend- 
ant in  error. 

Chibf  Justice  Hayi  delivered  the  opinion  of  the  court. 

We  shall  consider  tlie  assignments  of  error  in  the  oi'der  in 
which  they  are  presented  by  counsel. 

By  the  fifth  assignment  of  error  it  is  claimed  that  the  judg- 
ment is  excessive  to  the  amount  of  926.00.  This  claim  is 
based  upon  the  evidence  of  tie  defendant  in  error  to  the  effect 
that  he  paid  this  sum  to  Ledru  R.  Rhodes,  who  was  at  the 
time  a  member  of  the  firm  of  Rhodes  &  Love,  as  it  is  alleged. 

The  evidence  shows  that  after  this  suit  was  begun  the  de- 
fendant called  upon  the  plaintiff  and  in  the  pi'esence  of  a 
third  party  expressly  admitted  that  he  owed  the  debt.  The 
objection  to  this  evidence  is  based  on  the  ground  that  this 
admission  was  for  the  purpose  of  securing  a  compromise. 
Although  the  policy  of  the  law  favors  amicable  settlements 
(if  controversies  and  therefore  prohibits  evidence  of  negotia- 
tions made  by  a  party  for  the  purpose  of  buying  his  peace, 
when  during  negotiations  for  a  compromise  a  fact  is  conceded 
as  in  this  instance  without  reservation,  evidence  of  such  ad- 
mission is  competent  against  the  party.  1  Greenleaf  on 
Evidence,  14th  ed.,  sec.  192;  9  Am.  &  Eng.  Enc.  of  Law, 
pp.  353,  854,  and  cases  cited.  Although  Kutcher  swears  that 
he  employed  the  firm  of  Rhodes  &  Love  and  paid  the  sum 
of  $25.00  to  Mr.  Rhodes,  Mr.  Rhodes  testified  that  he  did  not 
remember  of  ever  having  received  such  a  payment,  although 
he  would  not  swear  positively  that  it  hud  not  been  made. 
It  further  appears  from  the  evidence  that  Love  had  several 
conversations  with  the  dufendant  with  reference  to  the  de- 
mand sued  upon,  and  that  in  none  of  these  conversations  was 
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any  meiitioii  miide  of  this  cluim  of  payment  to  Rhodes.  Un- 
der these  circumstances  we  think  the  jory  were  wartanted 
in  concluding  that  no  payment  bad  been  made. 

Moreover,  as  to  whether  the  employment  was  of  the  firm 
of  Rhodes  &  Love  or  of  Love  alone  was  one  of  the  issues 
sabmitted  to  the  jury  upon  conflicting  evidence,  and,  before 
the  jury  could  allow  for  the  alleged  payment  of  $25.00  to 
Rhodes,  it  was  therefore  necessaiy  for  them  to  find  that  the 
employment  was  of  the  firm  of  Rhodes  &  Love.  It  b  evi- 
dent that  the  jury  did  not  so  find.  This  issue  having  been 
submitted  to  the  juiy  upon  conflicting  evidence  and  upon 
instructions  correctly  stating  the  law  upon  this  branch  of  the 
ease,  the  verdict  of  the  jury  thereon  must  be  taken  as  con- 
clusive upon  this  review. 

It  is  contended  for  the  first  time  in  this  court  that  the  con- 
tract between  Kutcher  and  Love  was  illegal  and  cbampertous 
because  it  pi'ovided  for  a  contingent  fee.  No  objection  was 
made  for  this  reason  in  the  court  below,  by  way  of  answer, 
objection  to  evidence,  by  request  for  an  instruction,  or  in  any 
other  manner,  and  the  defendant  is  not  entitled  to  raise  this 
question  for  the  first  time  in  this  court.  And  aside  from  this, 
the  evidence  fails  to  show  a  cbampertous  agreement  with 
reference  to  that  suit.  It  is  well  settled  that  a  contract  for 
a  contingent  fee  may  be  enforced.  The  e\'idence  fails  to  show 
that  Love  assumed  any  responsibility  with  refei'ence  to  pay- 
ing the  costs  of  the  suit,  although,  as  a  matter  of  fact,  he  did 
advance  some  money  for  that  purpose,  which  was  afterwards 
repaid  to  him.  An  agi-eement  by  an  attorney  to  prosecute  a 
cause  of  action,  relying  for  his  compensation  upon  a  contin- 
gent fee,  in  whole  or  in  part,  is  neither  cbaiupei-tous  nor  void, 
ooless  the  attorney  also  undertakes  to  pay  the  costs  of  the 
litigation.  I^  the  attorney  looking  to  his  client  for  repay- 
ment in  the  future,  simply  makes  the  necessary  advances  to 
cover  such  costs,  this  has  been  held  unobjectionable.  In  fact, 
this  is  a  common  practice,  both  in  this  country  and  in  Eng- 
land. Weeks  on  Attorneys  at  Law,  p.  689 ;  Wr^ht  v.  Teb- 
butt,  91  U.  S.,  p.  252. 
Vol.  XIX— 36 
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In  this  state  we  have  a  statute  defining  and  punishing  both 
barratry  and  officious  intermeddling  in  suits,  and  these  supei^ 
uede  the  commou  law  offense  of  champerty.  Newkirk  v.  Cone, 
18  Ilia.,  p.  449. 

It  is  next  contended  that  s  part  of  the  services,  the  value 
of  which  are  sued  for  in  the  second  cause  of  action,  were  ren- 
dered by  Mr.  Ballard  Ht  the  request  of  Love,  and  not  by  Love 
himself,  and  that  Love  cannot  recover  for  such  services.  It 
is  a  sufficient  answer  to  this  objection  that  no  issue  is  made 
by  the  pleadings  upon  the  rendition  of  these  services.  The 
answer  specifically  admits  that  Love  rendered  the  services. 
The  only  issue  upon  this  cause  of  action  made  by  the  plead- 
ings is  in  reference  to  the  value  of  these  services,  the  defend- 
ant claiming  that  it  did  not  exceed  $50.00. 

The  evidence  inti-oduced  by  the  plaintiff  fully  justifies  the 
verdict  returned  by  the  jur}',  and  although  this  evidence  is 
in  some  particulars  contradicted  by  the  testimony  of  the  de- 
fendant,  we  cannot  for  this  reason  interfere  with  the  judg- 
ment reached  in  the  trial  court.  No  objections  or  exceptions 
were  reserved  to  the  instructions,  and  the  judgment  must  be 
affirmed. 

Affirmed. 
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APRIL  TERM,  1894. 


Batbmak,  Plaintiff  in  Eeroe,  v.  Reitlek,  Adm'b,  etc.,  I 
ST  AL.,  Defendants  in  Error. 

1.  JUEIBDICIIOK— C0I.I.4TKBAL  ATTACK. 

U  tha  count]'  court  admlniBtoring  upon  an  estate  has  jnriBdlotloti  of  the 
Babject-matt«r  and  of  tha  portici,  its  ordera  and  judgmenU  are  not 
open  h>  attaolc  In  a  collateral  proceeding. 

2.  Saub. 

A  partj  to  a  proceeding  by  an  adtnintstrator  to  Hell  real  estate,  who  ftp- 
peared  and  answered  therein,  is  bound  by  die  findings  and  judg- 
ment of  the  court. 

3.  Laches — BqniTT. 

A  party  who  is  guilty  of  laches,  or  unreasonable  delay  in  asserting  his 
lights,  must  be  denied  equitable  relief. 

'Error  to  the  District  Court  of  Arapahoe  County. 

Action  to  set  aside  administrator's  sule  and  for  other  re- 
lief. Judgment  for  defendant  upon  demurrer  to  the  com- 
plaint   Plaintiff  brings  error. 

The  plaintiff  in  her  complaint  alleges,  inter  alia,  that  on 
the  9th  day  of  November,  1884,  in  the  county  of  Jeffei'aon, 
state  of  Colorado,  Robert  Standring  died  seized  and  possessed 
of  an  undivided  one  half  intei-est  in  ceitain  real  and  pei'sonal 
property;  that  the  said  Standring  left  surviving  him  as  his 
Bole  heir  his  wife,  Marin  Standring ;  that  shortly  after  the 
decease  of  Robert  Standring  and  on  the  same  day,  bis  ivife 
departed  this  life ;  that  at  the  time  of  the  death  of  Mrs. 
Standring  she  was  the  sole  owner  of  the  other  undivided 
one  half  interest  in  the  property  heretofore  mentioned,  and 
also  as  the  heir  in  law  of  Robert  Standring  she  died  seized 
and  possessed  and  the  owner  of  tlie  propeity  of  which  her 
Inabaud  died  seized. 

It  is  alao  alleged  in  the  complaint  that  both  Mr.  and  Mrs. 
Standring  died  intestate  and  left  surviving  them  no  chil- 
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di-en  ;  that  the  plaintiff,  Elizabeth  Butetuan,  is  the  sister  of 
naid  Maria  Standrliig,  deceased,  and  at  the  time  of  said  Maria 
Standiiog's  death  was  her  sole  heir  at  law.  Plaintiff  aXao sets 
forth  a  certain  written  contract  previously  entered  into  by  Mr. 
and  Mrs.  Standring  with  one  Hannibal  E.  Feck,  whereby  the 
Standriugs  agreed  to  sell  and  convey  certain  real  and  pei'- 
sonal  property ;  that  the  aame  was  thereafter  conveyed  under 
HD  order  of  court ;  that  in  pursuance  of  jtaid  written  contract 
the  party  of  the  second  part,  on  May  10,  1885,  conveyed  to 
said  Robeit  Staudiing  and  said  Maria  Standiing,  their  heirs 
and  assigns  in  fee  simple,  the  following  real  estate,  to  wit: 
Lots  17,  18,  19  and  20  in  block  82,  Eaat  Denver,  free  fram 
all  liens  and  incumbmnces ;  a]»o  lots  21  and  22,  block  5, 
East  Denver,  subject  to  an  incumbrance  of  $8,000,  all  of 
Baid  property  being  in  Arapahoe  county,  Colorado. 

The  complaint  further  alleges  the  appointment  of  Charles 
W.  Reitler  as  administrator  of  the  estate  of  tlie  Standrings, 
deceased,  his  subsequent  qualification  and  entering  up<Ai  his 
duties  as  such  administrator;  that  as  such  administmtov,  in 
the  month  of  August,  1885,  he  began  proceedings  in  the 
county  court  to  sell  the  i-eal  estate  to  pay  debts,  in  both  of 
the  estates.  In  the  first  of  these  suits  Elizabeth  Bateman 
was  made  the  sole  defendant,  and  in  the  second  the  parties 
defendant  were  Maigaret  Hill  Standring  and  others,  alleged 
heirs  at  law  of  Robert  Standring,  deceased. 

In  this  petition  which  is  set  out  in  the  complaint  it  is 
alleged  that  Robert  Standring  and  Maiia  Standiing  were  hus- 
band and  wife,  and  departed  this  life  on  the  9th  day  of  Nu 
vember,  1884 ;  the  amount  and  value  of  the  pei-sonal  estate 
is  given  according  to  inventory  and  appraisement  thereof; 
the  sale  of  the  peittonal  estate  <ind  the  amount  received  from 
said  sale ;  the  amount  of  debts  and  claims  allowed  against 
the  estate,  and  the  amount  still  existing  and  not  allowed,  so 
far  as  known,  with  a  particular  descriptioji  of  the  whole  of 
the  real  estate  whereof  deceased  died  seized,  and  such  inter- 
est, claim  and  light  as  decedent  had  at  the  time  of  her  de- 
cease ;  the  nature  of  this  claim,  light  and  title,  the  nature 
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and  value  of  the  several  parcels  of  real  estate  and  the  nature 
and  aiDoant  of  incumbrances  thereon,  together  with  a  state- 
ment uf  the  coudition  of  said  estate,  and  making  reference  to 
certain  exhibits  for  details,  the  whole  concluded  with  a  prayer 
for  the  aid  of  the  court  in  the  premises.  It  ia  further  alleged 
that  the  defendant.  Mis.  Bateman,  was  not  a  party  to  the 
petition  filed  in  the  Robert  Staiidiing  estate,  nor  served 
with  process  therein,  nor  had  notice  thereof ;  that  later  in 
the  year  1885,  the  county  court  made  an  order  in  both  cases 
directing  the  sale  of  the  real  estate,  and  that  said  admiuis- 
trator  sold  pui-suant  to  such  orders,  but  that  such  sale  was 
thereafter  disapproved  by  the  court  and  set  aside. 

That  in  March,  1886,  the  administrator  filed  petitions  to 
resell  the  propei-ty  mentioned.  These  direct  the  attention 
of  the  court  to  the  proceedings  pending,  after  setting  out  the 
condition  of  the  real  and  personal  property  np  to  date,  and 
pray  a  resale  of  the  premises.  On  the  24th  of  August,  1886, 
the  county  court,  on  said  petitions,  oi-dered  a  resale  of  both 
estates,  and  a  copy  of  said  order  is  set  out  in  the  corapUint 
ae  entered  in  the  proceedings  in  the  estate  of  said  Maria 
Standring,  deceased,  which  in  substance  authorizes  the  ad- 
ministrator, if  he  can  obtain  a  higher  price  therefor,  to  sell 
the  interest  of  said  Maria  Standring  in  said  realty,  jointly 
with  the  interest  of  said  Robert  Standring ;  the  order  fixes 
the  place  and  notice  of  such  sale  and  the  petition  also  alleges 
the  due  publication  for  the  requiied  time  of  the  notices  of 
sate. 

It  is  further  alleged  that  on  the  81st  day  of  July,  1886,  the 
administi-ator,  pursuant  to  the  order  and  notice,  sold  the  en- 
tire interest  of  said  Maria  Standring,  deceased,  jointly  with 
the  interest  of  said  Robert  Standring,  deceased,  iu  the  prop- 
erty mentioned  in  said  petitions ;  that  the  defendant  Samuel 
Lesem  purchased  at  said  sale  lota  19  and  20,  block  82,  for 
f  2,800 ;  that  the  defendant  James  H.  Hart  purchased  at  the 
sale  lots  17  and  18,  block  82,  for  t3,800;  that  these  sales 
were  approved  by  the  court  on  the  18th  day  of  Septembei', 
1886,  and  that  on  the  20th  of  September,  1886,  the  adminis- 
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trator  delivered  deeds  to  the  purchasets  for  the  property. 
The  complaint  also  alle^  oertain  suhsequent  conveyances 
of  a  portion  of  the  property  to  others. 

To  the  complniat  the  defendants  fQed  a  demurrer  assigning 
the  following  causes  of  demorrer : 

Fir»t.  That  the  complfunt  does  not  state  &ct8  sufiBcient 
to  constitute  a  cause  of  action. 

Second.  That  the  complaint  shows  upon  its  face  that  the 
matters  relied  upon  were  ret  judicata. 

Third.  That  the  plaintiff  is  barred  by  her  own  neglect  for 
delay  and  laches  from  bringing  and  taking  this  action. 

Mr.  W.  J.  Edwaeds,  for  plaintiff  in  error. 

Mr.  A.  B.  Seauan,  Messre.  Mabkhah  &  Gakr  and  Mr. 
Robert  K.  Foot,  for  defendants  in  error. 

Chief  Justice  Hayt  delivered  the  opinion  of  the  court. 

This  is  A  colkteral  as  distinguished  from  a  dlroct  proceed- 
ing by  appeal  or  writ  of  error  attacking  the  judgments  or 
orders  of  sale  of  the  county  court  of  Jefferaon  county,  a 
court  of  general  jurisdiction  and  haviqg  particularly  in  charge 
the  admiuistration  of  estates. 

If  the  court  administering  upon  the  estates  had  jurisdiction 
of  the  snhject-matter  and  of  the  parties,  its  orders  and  judg- 
meubi  are  not  open  to  attack  in  this  pi-oceeding.  Moreover, 
even  where  the  attack  is  direct  upon  appeal  or  writ  of  error 
"  Public  policy  and  common  justice  require  that  judgmenbt 
of  coui-ts  of  recoiti  of  long  standing,  and  upon  the  faith  of 
which  property  rights  have  been  acquired,  should  not  be  dis- 
turbed, except  for  the  most  manifest  error."'  Shan  v.  Strick- 
ier,  12  Colo.  179. 

In  this  instance  the  property  was  sold  twice,  and  the  fact 
that  the  court  after  setting  aside  the  fiiat  sale  ordered  a  re- 
sale upon  a  motion  or  petition,  referring  to  the  previous  pe- 
tition for  many  of  the  facta  relied  upon,  was  at  most  a  mere 
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irregulftrity  and  not  open  to  attack  in  this  prooeeding.  The 
statute  nuder  which  the  proceedings  were  had  ia  the  county 
court  requires,  in  case  the  executor  or  administrator  desires 
to  sell  the  real  estate  of  a  decedent,  that  be  shall  present  a 
petition  setting  forth : 

Firtt.  ^  The  amount  and  value  of  the  personal  estate,  ac- 
cording to  the  inventory  and  appraisement  thereof,  and  if 
dale  has  been  made  of  such  pei-sonal  estate,  the  amount  i-e- 
ceived  from  such  sale." 

Second.  "■  The  amount  of  debts  and  claims  allowed  against 
the  estate  and  the  amount  still  existing  and  not  allowed,  so 
far  as  the  same  may  be  known." 

Third.  ■*  The  amount  of  legacies,  if  any,  for  the  payment 
of  wliich  resort  must  be  had  to  the  real  estate,  and  describ- 
ing particularly  the  whole  of  the  real  estate  whereof  tbe  de- 
cedent died  seized,  or  in  or  to  which  he  or  she,  at  the  time 
of  his  or  her  decease,  had  any  interest,  claim  or  right." 

Fourth.  "  The  nature  of  his  or  her  claim,  right  or  title." 

JiftA.  "The  nature  and  value  of  the  several  parcels  oi 
such  real  estate  respectively,  and  if  the  same  or  any  thereof 
are  incumbered,  the  nature  and  amount  of  such  incumbrance, 
and  pray  the  aid  of  the  court  in  the  premises." 

It  is  claimed  in  this  case  that  the  petition  filed  in  the  mat- 
ter of  the  estate  of  Maria  Standring,  deceased,  does  not  show 
either  the  iusafficiency  of  the  pei'sonal  property  to  pay  the 
debts  and  chaises  against  the  estate,  or  a  necessity  for  tbe 
sale  of  the  real  property,  or  any  portion  thereof.  Tlie  peti- 
tion does,  in  fact,  disclose  the  nature,  extent  and  value  of  all 
the  personal  property  belonging  to  the  estate,  and  contains  a 
detailed  statement  of  facts  from  which  it  sufficiently  appears 
that  the  personal  property  is  not  sufficient  to  meet  tbe  claims 
and  costs  allowed  against  the  estate,  and  consequently  it 
does  show  the  necessity  for  resort  to  tbe  real  property.  The 
case  is  unlike  the  case  of  Maynee  v.  Meekt^  20  Cat.  288,  re- 
lied upon  by  counsel.  In  that  case  there  was  no  attempt 
to  comply  with  the  statute  with  respect  to  either  the  person- 
al or  real  property.     It  also  appeared  that  the  administrator 
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making  tbe  sale  was  never  legally  appointed  to  the  positiou, 
and  was  not  at  the  time  entitled  to  act  in  such  capacity. 
Moreover,  plaiatifE  in  eiTOr  was  a  party  to  the  proceedings 
resulting  in  the  sale  of  the  one  half  interest  in  the  property 
standing  of  record  in  the  name  of  Maria  Standring,  deceas- 
ed ;  she  appeared  and  answered  and  is  bound  by  tbe  findings 
and  judgment  of  the  coui-t.  Qrignon'i  Leteee  v.  Attor,  '1 
Howard,  319.- 

The  oixler  of  sale  in  that  case  is  conclusive  as  to  such  in- 
terest in  this.     It  contains  the  following,  inter  alia : 

*'This  matter  coming  on  to  be  heai'd  upon  the  petition  of 
Charles  W.  Reitler,  administrator  of  the  estate  of  Maria 
Standring,  deceased,  and  the  answer  of  tbe  defendiint  Eliza- 
beth Bateman,  thereto,  and  the  court  being  fully  advised  in 
tbe  premises,  after  argument  of  counsel  on  behalf  of  plaintiff 
and  defendant,  and  it  appearing  to  the  court  that  said  peti- 
tion asks  for  leave  to  re-sell  the  real  estate  of  said  deceased, 
more  fully  described  and  set  out  in  the  petition  filed  by  said 
administrator,  for  the  sale  of  said  real  estate,  to  pay  the 
debts  of  said  defendant  and  the  expenses  of  administration 
of  said  estate,  and  it  further  appearing  to  tbe  court  that  the 
sale  of  said  premises  made  by  said  administrator  under  the 
decree  of  this  court  duly  made  and  entered  on  tbe  16th  day 
of  December,  1885,  was  set  aside  and  tbe  report  of  said  sale 
by  said  administrator  made  of  his  doings  and  proceedings 
under  such  decree  was  not  confirmed ;  and,  it  further  ap- 
pearing to  tbe  court,  that  the  necessity  stills  exists  that  the 
said  interests  of  said  deceased  in  said  real  estate  be  re-sold, 
to  pay  the  debts  of  said  deceased  and  the  expenses  of  admin- 
istration. And  it  further  appearing  to  tbe  court  that  the 
personal  estate  of  said  deceased  is  not  sufficient  as  it  uow 
appears  by  the  sum  of  $2,975. 85,  to  pay  tbe  debts  against 
such  estate  and  expenses  of  administration,  and  that  all  the 
facts  and  material  allegations  set  out  in  said  decree  and  pe- 
tition still  appear  and  exist." 

As  to  tbe  undivided  interest  standing  in  the  name  of  Robert 
Standring  at  the  time  of  his  death,  the  claim  of  plaintiff  is 
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tliftt  Maiift  StAndring  survived  the  death  of  her  husband  a 
brief  period,  aud  that  as  such  survivor  the  real  estate  held  by 
him  descended  to  his  wife  a^  the  sole  heir  at  law,  and  that 
upon  Mrs.  Standring's  death  the  whole  estate  passed  to  her 
sister,  the  plaintiff  in  error. 

The  petitions  for  the  sale  of  the  realty  were  filed  in  both 
estates  at  the  same  time  and  great  care  is  manifested  through- 
out the  proceedings.  The  petitioner,  evidently  desirous  of 
complying  with  the  statute  in  every  particular,  made  the  liv- 
ing heirs  of  Robert  Standring,  so  far  as  known,  parties  de- 
fendant in  the  pi-oceeding  with  inspect  to  the  realty  standing 
in  his  name  at  the  time  of  hia  death,  while  in  the  estate  of 
Maria  Standring,  plaintiff  in  error,  Elizabeth  Bateman,  was 
made  the  sole  defendant.  At  the  time  it  was  not  known 
who  died  first,  Robert  or  Maria,  and  the  court  administered 
the  estate  as  separate  estates,  leaving  the  question  of  survi- 
vorship to  be  thereafter  determined. 

If  it  be  conceded  that  plwntiff  in  error  should  have  been 
made  a  party  defendant  tn  re  the  estate  of  Robert  Standring, 
she  still  has  no  standing  in  a  coui-t  of  equity  upon  the  pres- 
ent bill.  She  was  of  legal  age  at  the  time  the  estates  were 
in  process  of  administration ;  she  was  a  party  defendant  in 
a  proceeding  in  which  an  undivided  one  half  interest  in  the 
pi-operty  was  sold.  The  sales  were  made  at  the  same  time ; 
the  advertisements  were  inserted  cotemporaneously,  and  both 
interests  were  ofifei'ed  for  sale  and  sold  together  at  public 
auction,  all  of  which''  must  have  been  known  to  plaintiff  in 
eri-or. 

If  she  was  entitled  tn  the  portion  owned  by  Robert  Stand- 
ring  at  the  time  of  his  demise  she  should  have  set  up  such 
claim ;  instead  of  doing  this  she  waited  nearly  four  years  af- 
ter the  confirmation  of  the  sale  before  asserting  such  claim. 
In  the  meantime  a  portion  of  the  property  had  been  deeded 
by  the  purchasers,  and  third  paii-ies  had  paid  out  large  sums 
upon  the  faith  of  the  order  of  the  court.  During  all  this 
lime  the  purchasers  had  been  in  possession,  presumably  pay- 
ing taxes  upon  the  propeiliy,  or  otherwise  it  would  have  been 
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sold  for  taxes.  In  this  new  coDDtiy  the  vulae  of  city  prop- 
erty fluctuates  contiituiiUy,  and  parties  cloiaiing  title  thereto 
CHQDOt  be  allowed,  with  full  information,  to  remain  silent  for 
years,  while  intei-euted  parties  invest  on  the  sti'ength  of  a 
title  apparently  perfect. 

To  allow  plaintiff  in  error  to  maintain  this  suit  would  be  a 
manifest  injustice  and  a  fraud  upon  the  rights  of  the  defend- 
ants. By  a  familiar  principle  a  party  who  is  guilty  of  laches, 
or  unreasonable  delay  in  asserting  his  rights,  must  be  denied 
equitable  relief.  The  authoritiefi  are  believed  to  be  uniform 
upon  this  question.  Qreat  West  Min.  Co.  v.  Woodmai  of  Al- 
tton  Min.  Co.,  14  Colo.  90 ;  Ihtnne  et  al.  v.  StoUiburi/,  16 
Colo,  89 ;  Eixeutorg  v.  Van  Renitelaer,  1  Johnson's  Cbau. 
348 ;  Ford  v.  LoomU,  38  Mich.  121 ;  Herman's  Estoppel  and 
Res  Judicata,  vol.  2,  sees.  989,  951,  1063  and  1221. 

The  judgment  of  the  district  court  will  be  affirmed. 

Affirmed. 


Crrr  of  Colorado  Springs,  Plaistipb'  ih  Error,   v. 
Smith,  Dbpbkdaiit  in  Ebbob. 

MumciPAL  Ordinahcb. 

A  olty  ordlDoace  provided  that  botel  runners,  Btage  and  omnibna  dtiv- 
ers,  hackmen  and  ezpreaamen  plj'lDg  their  reepective  VDoatlona  at 
any  passenger  depot  of  any  railroad  In  ■uch  city,  on  tke  arrival  and 
departure  of  trains,  should  occupy  no  part  of  tbe  depot  gionnds  or 
premises  except  that  portion  allotted  and  desl^at«d  to  them  by 
the  station  agent  of  euoh  depot.     Held : 

Snch  oTdioauce  is  not  to  be  oouatrued  as  giving  a  railroad  company  the 
right  to  exclude  from  \ta  depot  grounds  or  premises  any  peraoB 
lawfully  engaged  in  servti^  tbe  travellog  public  either  with  or  with- 
out vehicles,  nor  to  confer  upon  such  company  the  power  to  grant 
exclusive  rights  and  privileges  to  persons  engaged  in  such  oooupa- 
tiona;  but  such  ordinance,  being  authorized  by  statute,  la  to  be 
upheld  as  a  reasonable  regulation  to  promote  the  convenienoe  ol 
the  traveling  public  and  to  prevent  disorder  at  railway  atations. 

Error  to  the  County  Court  of  El  Pato  County. 
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Action  for  the  violation  of  city  ordinnnce.  Jadgment  in 
favor  of  defendant  Smith.  The  city  hrings  the  cause  to  this 
conrt  by  writ  of  error. 

OBDINAKOB. 

"Section  1.  Hotfll  runnernf  stage  and  omnihuB  driverji, 
hackmen  and  expressmen,  in  plying  their  respective  voca- 
tions at  any  passenger  depot  of  any  railroad  in  this  city,  upon 
the  arrival  and  departure  of  trains,  shall  oooapy  no  part  of 
the  depot  grounds  or  buildings  or  the  platform  thereof,  ex- 
cept that  portion  allotted  and  designated  to  them  by  the  sta- 
tion f^nt  of  such  depot,  and  loud  and  boisterous  holloaing 
in  soliciting  for  patronage  at  such  depots  is  foi'bidden. 

"  Sec.  2.  Any  person  violadng  this  ordinance  shall,  upon 
conviction  thereof,  be  fined  not  less  than  five  nor  more  than 
twenty-five  dollars  for  each  offense.  And  it  shall  be  the 
duty  of  the  city  marshal  in  person  to  attend  or  to  cause  a 
policeman  to  attend,  in  his  diucretion,  at  the  several  r^lroad 
depots  of  this  city,  upon  the  arrival  and  departure  of  passen- 
ger trains,  and  to  see  that  the  provisions  of  this  ordinance 
are  observed." 

BVIDBNCB. 

The  following  is  in  substance  all  the  evidence  introduced 
at  the  trial  in  the  county  court : 

The  agent  of  the  Denver  &  Rio  Grande  Railroad  Company 
at  the  city  of  Colorado  Springs  testified  that  he  had  charge 
of  the  company's  business,  its  depot  and  depot  grounds,  at 
that  city ;  that  as  such  agent,  he  had,  before  the  time  of  this 
controversy,  assigned  places  at  the  said  depot  platform  to 
such  of  the  omnibus  men,  hackmen,  cariiage  and  hotel  run- 
ners plying  their  vocations  about  said  depot  grounds  as  had 
applied  to  him  for  such  assignment,  including  Pitts  &  WoUey 
(being  the  Colorado  Springs  Transfer  Company) ;  that  he 
had  not  assigned  a  place  to  the  defendant,  because  defendant 
had  not  applied  to  him  to  have  a  place  assigned  to  him ;  that 
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he  had  allotted  to  no  one,  except  Pitts  &  WoUej ;  no  othei-8 
had  applied. 

A  policeman  of  the  pUiotiff  city  testified  thnt  his  duty  was 
to  attend  at  the  Deiivei'  &  Rio  Grande  railroad  depot  in  said 
city,  and  to  uee  tlint  order  is  there  observed,  and  that  the 
rules  and  reguktiontiof  said  d^potand  the  ordinances  of  said 
city,  that  have  a  bearing  upon  the  conduct  of  omnibuamen, 
hackmen,  expressmen  and  hotel  runners  at  that  depot,  are 
observed.  That  at  the  time  complained  of  defendant  driving 
a  hack  or  cai'riage  backed  up  to  the  said  milroad  depot  plat- 
form, into  and  occupied  a  place  there  that  had  theretofore 
been  assigned,  \>y  the  said  i-ailroad  company's  ^^nt,  to  Pitts 
&i  Wolley,  for  their  hacks  and  carriages ;  that  said  Pitts  & 
Wolley  then  demanded  to  be  allowed  to  occupy  the  said  pUce 
with  their  carriages  or  hacks,  and  said  defendant  refused  to 
drive  out  of  said  place  and  to  allow  said  Pitta  &  Wolley  to 
occupy  the  place  ;  that  witness  then  as  such  policeman  told 
said  Smith  tliat  the  jilace  his  carriage  then  occupied  had  been 
designated  for  and  assigned  by  the  railroad  company's  agent 
to  Pitts  &  Wolley,  for  their  carriages  or  hacks,  and  that  tliey 
wanted  the  place, 'and  that  defendant  must  drive  out  and  let 
them  occupy  it;  that  said  Smith  refused  to  drive  out  and 
give  up  the  place,  but  remained  there  at  the  incoming  of  the 
tiuin  then  neariy  due  for  the  purpose  of  soliciting  patronage 
of  the  incoming  passengei-s  of  said  train  for  his  carriage. 
That  thereupon  witness  made,  or  caused  to  be  made,  the  com- 
plaint against  him  for  which  he  is  now  on  trial. 

Messra.  Wolcott  &  Vaelb  and  Mr.  H.  F.  May,  for  plain-- 
tiff  in  error. 

No  appearance  for  defendant  in  error. 

Mr.  Justice  Elliott  delivered  the  opinion  of  the  court. 

This  cause  was  submitted  ex  parte  upon  the  brief  and  ai'gu- 
ment  of  counsel  for  plaintiff.     This  couit  has  uniformly  held 
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that  a  municipal  corporation  ia  entitled  to  have  judgments 
in  this  class  of  cases  reviewed  by  writ  of  eiTOr.  City  of 
Oreeley  v.  Hamman,  12  Colo.  94 ;  City  of  Dwrango  v.  Being- 
berg,  16  Colo.  327. 

The  evidence  clearly  shows  that  defendant  violated  the 
terms  of  the  ordinance.  The  only  question,  therefore,  nec- 
essary to  be  considered  is :  Was  the  ordinance  valid? 

The  following  provisions  of  the  Towns  and  Cities  Act  are 
relied  on  to  sustain  the  validity  of  the  ordinance,  Gen.  Statr 
utes,  188S,  §8812: 

"  The  city  council  and  board  of  trustees  in  towns  shall  hava 
the  following  powera : 

"  Fourteenth — To  license,  tax  and  regulate  hackmen,  omni- 
bus drivers,  carters,  eabnien,  poiters,  expressmen,  and  all 
others  pursuing  like  occupations,  and  to  prescribe  the  com- 
pensation. 

^^  Fifteenth — To  license,  regulate,  tax  and  restrain  runners 
foi'  stages,  cars,  public  houses,  or  other  things  or  persona. 

"  Thirty-maih — To  regulate  the  police  of  the  city  or  town, 
and  pass  and  enforce  all  necessary  police  ordinances. 
•  »••«•«• 

"Sixty-tixth — To  pass  all  ordinances,  rules,  and  make  all 
regulations  proper  or  necessary  to  carry  into  effect  the 
poweia  granted  to  cities  or  towns,  with  such  fines  and  penal- 
ties as  the  council  or  board  of  trustees  shall  deem  proper; 
Provided,  no  fine  or  penalty  shall  exceed  three  hundred  (800) 
dollars,  and  no  impiisonment  shall  exceed  ninety  days  for 
one  offense."     See,  also,  2  Mills'  An.  Stata.,  p.  2258,  et  »eq. 

The  ordinance  in  question  Is  not  to  be  construed  iis  giving 
a  railroad  company  the  right  to  exclude  from  its  depot  grounds 
or  premises  any  person  lawfully  engaged  in  serving  the  trav- 
eling public,  either  with  or  without  vehicles.  Such  persons 
are  entitled  to  access  to  the  depot  platform  or  station  house 
under  i-easonable  i-egulation»,  provided  they  conduct  them- 
selves and  pursue  their  vocations  in  a  peaceable  and  orderly 
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manner.  The  ordiaance  is  to  be  construed  as  a  regulation 
to  promote  the  oonveoieooe  of  the  traveling  public,  and  to 
prevent  disorder  at  railway  stations,  and  not  aa  aa  ordinance 
conferiing  upon  railroad  companies  the  power  to  grant  to 
certain  tunnet^  drivers,  haokmen,  or  expressmen,  exclusive 
rights  and  privileges,  and  thus  unjustly  discriminate  between 
pei'sons  engaged  in  such  occupations.  From  the  evidence 
introduced  it  would  seem  that  this  was  the  construction 
placed  upon  the  ordinance  by  the  employees  of  the  railroad 
company,  as  well  as  by  the  different  ofGcera  of  the  city.  Thus 
construed,  we  see  no  i-enson  why  the  ordinance  should  not 
have  been  enforced.  CoU  v.  Jtowen,  88  Mich.  219 ;  HfeConneU 
V.  Pedigo,  18  S.  W.  Rep.  (Ky.)  15 ;  MoiUana  Un.  Ry.  Co.  v. 
I,ajtgloiietal.,QAo'a.t.')  24Pac.  Rep.  209;  Craven* v.  Rodgen, 
14  S.  W.  Rep.  (Mo.)  106 ;  Keilkopf  v.  Citg  of  Denver,  ante, 
S25 ;  Horr  &  Bemis  on  Ordinances,  §  128  et  »eq. ;  also,  §  188 
et  teq. 

The  evidence  shows  that  no  place  had  been  allotted  by  the 
station  agent  to  defendant,  because  he  had  never  applied  for 
a  place  for  his  hack ;  that  defendant  insisted  upon  occupying 
a  place  which  had  been  assigned  to  other  parties;  and  for 
aught  that  appears  in  this  record,  there  were  other  convenient 
places  upon  the  depot  grounds  which  defendant  could  have 
secured  for  the  purpose  of  conducting  his  business.  If  it 
bad  been  shown  that  the  station  agent  had  refused  to  allot 
space  to  defendant,  or  had  acted  unfairly  or  unreasonably  in 
the  matter  of  allotting  space,  so  as  to  give  unfair  advantt^ 
to  others  to  the  manifest  detiiment  of  defendant,  a  different 
case  would  be  presented.  But  upon  the  record  before  as 
there  seems  to  be  no  reason  for  defendant's  refusal  to  comply 
with  the  ordinance. 

The  judgment  of  the  county  ooart  is  accordingly  reversed, 
and  the  cause  remanded. 
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Atchison,  Topbka  &  Santa  Fe  R.  R.  Co^  Appellant,       !  jg"^ 
T.  Tannek,  Appellbb. 

1.  PixAi.  Statute. 

The  act  ol  1S87,  providing  that  a.  railroad  company  ahall  be  liable  for 
twice  the  full  value  of  each  Aoimal  klUed  b;  It,  in  oaM  it  faili  to 
comply  with  the  itntute  by  I'ecordliig  a  descriptloii  of  the  animal 
and  marking  its  hide,  is  a  pemil  statate. 

2.  Statute  of  Liihtations. 

The  general  role  in  civil  actions  1b,  that  the  statute  of  Umlt&tiona  must 
be  pleaded  or  it  Ih  deemed  waived;  but  In  an  action  fot  a  penalty  a 
defendant  1b  ecdtled  to  the  benefit  of  t&e  BUtute  under  a  plea  de- 
nying plaintlfTB  cauae  of  action. 

8.    XlLLIRS   AHD   COSVEHSIOS   OF   AlTIlfALa. 

Where  a  ndlroad  company  kills  an  antmol  of  another  and  converts  the 
same  to  its  own  use,  it  may  be  made  liable  In  damages  whether  the 
killing  be  negligent  or  otherwise. 

Appeal  from  the  JHitrict  Court  of  Fremont  County. 


Action  for  damagea  fnr  the  destruction  and  converstOD  of 
personal  property  and  fur  penalties  under  the  etatute. 

The  causes  of  action  in  plaintiff's  complaint  are  of  four 
kind;) ;  the  firat  five  counts  allege  in  substance  that  the  de- 
fendant company  negligently  ran  ita  locomotive  and  cars 
against  and  over,  and  thereby  killed,  seven  certain  American 
steers  of  plaintiff  of  the  alleged  value  of  $86.00  each,  and  then 
and  there  converted  said  steers  to  the  use  of  defendant.  The 
killing  and  couversiou  of  the  steers  are  alleged  to  have  been 
between  November  10, 1888,  and  February  16, 1889. 

The  sixth  count  alleges  the  killing  and  conversion  in  like 
manner  of  a  certain  steer,  the  property  of  one  Phillips,  and 
that  Phillips  afterwards  and  before  the  commencement  of 
this  action  assigned  and  transferred  his  demand  and  canse 
of  action  therefor  to  plaintiff  for  value. 

The  seventh  count  of  the  complaint  is  for  the  burning  and 
deatructioD  of  certain  grass  by  the  operation  of  defendant's 
line  of  railroad,  said  grass  being  the  property  of  plaintiff  and 
of  the  alleged  value  of  tl60. 
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The  last  five  counts  are  founded  upon  the  act  of  1887) 
p.  420,  which  i-eada  as  follows  : 

"  Every  railroad  company  shall  keep  a  book  at  its  depot, 
in  the  county  seat  of  each  county,  through  which  their  ro«d 
ruDS ;  Provided,  that  said  road  runs  or  ptuues  tlirough  the 
county  seat.  If  such  milroud  does  not  paas  through  the 
county  seat,  then  such  book  shall  be  kept  nt  its  depot  in  the 
principal  town  in  the  county  thraugb  which  it  passes.  And 
it  is  hereby  made  the  duty  of  the  said  company  to  cauae  to 
be  entei*ed  in  said  book,  within  fifteen  (15)  days  after  the 
killing  of  any  animal,  a  de.scription,  as  nearly  as  may  be,  of 
such  animal,  its  color,  age,  marks  and  brands,  and  shall  keep 
said  book  subject  to  the  inspection  of  persons  claiming  to  have 
animals  killed.  And  shall  also  attach  to  each  hide  or  skiu 
of  each  and  every  animal  killed,  and  keep  thereon  a  good 
and  substantial  tag,  such  as  is  commonly  used  as  a  shipping 
t^,  ujion  which  shall  be  plainly  marked  the  color,  age,  marks 
and  brands  of  such  hide,  con-esponding  with  the  entry  of  the 
description  of  such  animal  in  the  book  as  above  provided. 
And  such  t«g  shKll  be  so  attached  in  a  good  and  substantial 
manner.  Should  any  company  fail  to  keep  said  book,  or  to  at- 
tach such  tag,  as  above  provided,  to  each  and  every  hide  or 
skin,  or  to  file  such  notice  in  the  manner  herein  provided,  or 
to  enter  such  notice  therein  in  the  manner  in  this  act  pro- 
vided, or  to  enter  therein  such  description  of  any  animal 
killed,  for  a  pei-iod  of  fifteen  (15)  days  thereafter,  such  com- 
pany shall  be  liable  to  the  owner  of  such  animal  to  an  amount 
twice  the  full  value  thereof," 

The  last  five  causes  of  action  allege  the  ownership  and  the 
killing  of  the  seven  steeiB  of  plaintiff  of  the  alleged  value 
of  $85.00.  as  in  the  first  five  counts;  and  thereafter  it  is  alleged 
that  the  defendant  company  failed  to  keep  the  book  provided 
by  said  statute  for  the  entering  of  the  description  of  ani- 
mals BO  killed,  and  also  failed  and  neglected  to  attach  to  the 
hides  or  skins  of  such  animals  a  good  and  substantial  tag,  or 
any  tag,  with  the  color,  age,  marks  and  brands  of  such  hide 
plainly  marked  upon  it,  corresponding  to  the  entry  in  said 
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book,  Ks  provided  by  statute.  Each  of  the  steere  is  alleged 
to  be  of  the  valueof  935.00,  and  in  each  of  the  last  five  couots 
ft  recovery  ia  prayed  "  in  the  sum  and  penalty  of  seventy  dol- 
lara." 

At  the  close  of  plaintiff's  evidence  the  trial  court,  on  de- 
fendant's  motion,  rendered  a  judgment  oE  oonsuit  as  to  the 
fii-st,  second,  third,  fouith,  fifth,  sixth,  aod  twelfth  causes  of 
action ;  and  at  the  close  of  defendant's  evidence  the  court 
instructed  the  jury  "  to  return  a  verdict  for  the  plaintiff 
upon  the  causes  of  action  as  to  which  the  said  motion  for 
nonsnit  had  not  been  sustained,  which  verdict  is  in  words 
and  figures  as  follows,  to  wit : 

"  We  the  jury  find  the  issues  for  the  plaintiff  in  the  fol- 
lowing causes  of  the  complaint : 

"  In  cause  seven,  and  asgess  his  damages  thereon  at  980.00. 

**  In  cause  eight,  and  assess  his  damages  thereon  at  964.00. 

"  In  cause  nine,  and  assess  his  damages  thereon  at  $192. 

"  Id  cause  ten,  and  assess  his  damages  thereon  at  $64.00. 

"  In  cause  eleven,  and  assess  his  damages  thereon  at 
164.00." 

Judgment  in  favor  of  plaintiff  was  rendered  on  such  ver- 
dict.   Defendant  appeals. 

Mr.  Chablbs  E.  Gast  and  Mr.  C.  D.  Bbablet,  for  ap- 
pellant 

Messrs.  Macok  &  LocEE,  for  appellee. 

Mr.  Jttsticb  Elliott  delivered  the  opinion  of  the  court. 

On  this  appeal  errors  and  cross  errors  are  assigned.  Plain- 
tiEF  complains  of  the  judgment  of  nonsuit  as  to  causes  of  ac- 
tion numbered  1,  2,  3,  4,  5,  6,  and  12 ;  defendant  complains 
of  the  verdict  directed  against  it  on  the  remaining  causes  of 
action,  except  cause  numbered  7  ;  it  was  agreed  on  the  trial 
that  the  value  of  the  giass  destroyed  was  980.00,  and  that 
plaintiff  was  entitled  to  recover  that  amount. 
Vol.  xes— 86 
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1.  The  last  five  causes  of  action  were  for  the  recovery  of 
twice  the  value  of  each  of  the  animals  killed  respectively,  ss 
provided  by  the  act  of  1887,  Sessioa  Laws,  p.  420.  This  sum 
was  expi-essly  declared  for  as  a  "  penalty."  The  sevei-al  of- 
fenses for  which  a  recovery  of  the  penalty  waa  sought  were 
committed  more  than  a  year  prior  to  the  commeucemeat  of 
the  suit.  Defendant  relies  upon  the  following  statute  of  lim- 
itations : 

"All  actions  and  suits,  for  any  penalty  or  forfeiture  of  any 
penal  statute  brought  by  this  State,  or  any  person  to  whom 
the  penalty  or  forfeiture  is  given,  in  whole  or  in  part,  shall 
be  commenced  within  one  year  next  after  the  offense  is  com- 
mitted and  not  after  that  time."  See  General  Statutes  1883, 
§  2170 ;  2  Mills'  An.  Stats.  §  2907. 

It  requires  no  extended  discussion  tn  show  that  the  act  nf 
1887,  upon  which  the  la8t  five  counts  of  the  complaint  are 
based,  is  a  penal  statute.  The  act  imposes  a  penalty  upon  a 
railroad  company  in  a  sum  twice  the  full  value  of  each  ani- 
mal killed  for  the  failure  of  the  company  to  comply  with  the 
terms  of  the  statute  in  respect  to  reuording  a  description  of 
the  animal  and  marking  its  hide ;  and  this,  whether  the  kill- 
ing was  negligent  or  otherwise. 

The  statute  is  not  like  one  intended  to  remedy  some  de- 
fect of  the  common  law — as  where  a  right  of  racovery  is  given 
to  the  widow,  children  or  pe»onal  representative  of  a  person 
whose  death  has  been  cnused  by  the  wrongful  act,  neglect  or 
default  of  another.  The  cause  of  action  in  such  cases,  though 
statutory,  nevertheless  springs  out  of  the  principles  of  tbe 
common  law,  and  is  equitable  and  remedial  in  its  nature. 
Nor  is  the  statute  like  those  requiring  railway  companies  to 
fence  their  lines  of  road,  and  providing  that  if  they  fail  so  to 
do  they  shall  be  liable  for  any  animal  killed  while  straying 
upon  their  unfenced  track ;'  for  in  such  case  it  may  be  con- 
sidered that  the  n^leot  to  fence  causes  or  contributes  to  the 
injury.  The  statute  invoked  by  plaintiff  in  this  case  imposes 
a  penalty  for  omissions  to  do  certain  acts  which  could  not 
possibly  have  contributed  to  the  killing  of  the  animals,  since 
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stich  oniUeions  could  not  have  occurred  until  after  the  kill- 
ing. The  statute  upon  which  the  laat  five  onuses  of  action 
are  founded  in  clearly  penal;  and  platutiff  evidently  ao  re- 
garded it  when  he  Hued  for  a  recovery  of  twice  the  value  of 
each  animal  as  a  "  penalty."  The  validity  of  the  act  as  a 
penal  statute  is  not  questioned  in  thitt  case.  Wadneorth  v. 
U.  J*.  Ry.  Co.,  18  Colo.  600 ;  Joyce  v.  Meant,  20  Pac.  Rep. 
853 1  Qoodridge  v.  U.  P.  Ry.  Co.,  85  Fed.  Rep.  85 ;  Barnett 
V.  A.  ^  P.  R.  R.  Co.,  68  Mo.  56 ;  Mo.  Pae.  Ry.  Co.  v.  Humet, 
115  U.  S.  512. 

2.  In  the  county  court  the  statute  of  limitations  was  not 
pleaded ;  on  appeal  in  the  disti-ict  court,  however,  the  plea 
was  interposed,  but  was  struck  out  on  motion  of  plainUff. 

The  general  rule  in  civil  actions  is,  that  the  statute  of  lim- 
itations ia  a  special  privilege,  and  must  be  pleaded  in  apt  time, 
or  it  is  deemed  waived.  Chivington  v.  Colo.  Springs  Co.,  9 
Colo.  597.  But  this  rule  does  not  apply  to  penal  actions. 
The  reason  for  the  distinction  is  not  difficult  to  understand. 
In  an  ordinary  civil  action  the  plaintiff  asserts  some  legal  or 
equitable  light  usually  vested  in  himself  independent  of  stat- 
ute ;  and  his  right  to  recover  is  founded  upon  some  claim  or 
demand  alleged  to  have  acerued  before  the  commencement 
of  hie  suit  Hence  the  language  of  limitation  acts  applica- 
ble to  such  actions  is,  that  they  shall  be  hi-ought  within  a 
limited  time  *' after  the  cause  of  action  shall  accrue,"  or, 
"  after  the  accruing  of  the  cause  of  action."  The  langui^ 
of  the  limitation  act  for  penalties  does  not  speak  of  the  time 
when  the  cause  of  action  accrued,  but  of  the  time  when  the 
offense  was  eommUUd  for  "which  an  action  for  a  penalty  may 
be  brought.     See  6en.  Stats.  (1883),  chap.  66. 

In  a  suit  for  a  penalty  the  plaintiff  has  no  cause  of  action 
independent  of  the  statute ;  while  the  penal  statute  gives  him 
the  right  to  recover  the  penalty  by  suing  for  it,  the  limitation 
statute  makes  his  cause  of  action  dependent  u[ion  his  biing- 
ing  suit  within  a  certain  period ;  so  that  if  he  fails  to  bring 
bis  suit  within  such  period  he  has  no  cause  of  action  remain- 
ing. 
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ConnBel  for  plaintiff  concede  tbut  where  a  statute  giving 
a  new  cause  of  action  also  provides  that  the  action  shall  be 
commenced  within  a  limited  time,  the  action  most  be  coro- 
meaced  within  such  time,  or  it  cannot  be  maintained.  But 
they  contend  that  the  rule  is  diffei-ent  wheie  the  limitation 
is  in  a  separate  act.  We  see  no  good  reason  for  such  dis* 
tinction  where  the  canae  of  action  is  for  a  penalty ;  the  statr 
ute  relied  on  by  defendant  expressly  limits  the  time  for 
commencing  "  all  actions  and  suite  for  any  penalty  or  for- 
feiture." 

The  plea  of  the  statute  of  limitations  in  this  case  was  prop- 
er, though  not  absolutely  necessary ;  hence,  the  assignment 
of  eiTor  as  to  the  striking  nut  of  such  plea  need  not  be  passed 
on.  The  time  within  which  plaintiff  might  bring  his  action 
was  of  the  essence  of  his  cause  of  action,  and  so  defendant 
was  entitled  to  the  benefit  of  the  statute  under  a  general  plea 
denying  tbe  existence  of  plaintiffs  cause  of  action.  The  ac- 
tion not  having  been  binught  until  the  expiration  of  one  year 
after  the  offense  woe  committed,  plaintiff  had  no  cause  of  action 
for  tbe  "  penalty."  See  2  Saunders's  Reports,  p.  63  and  notes ; 
also,  Fike  v,  Jetikim,  12  N.  U.  255 ;  Moore  v.  Smith,  5  Me. 
490 ;  Commonwealth  v.  Waihington,  1  Dana  (Ky.)  446 ;  SttHl 
V.  Fox,  7  T.  B.  Monroe,  552;  Watton  v.  Andertony  Hardin 
(Ky.)  466;   The  Harriiburg,  119  U.  S.  199. 

3.  The  cross  errors  assigned  require  only  brief  considera- 
tion. The  court  was  warranted  in  granting  a  judgment  of 
nonsuit  as  to  the  fifth  and  twelfth  causes  of  action ;  aa  to 
those  counts,  plaintiff  practically  abandoned  bis  claim  on  the 
trial.  But  counts  numbered  1,  2,  8,  4  and  6  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  the  evidence  under 
such  counts  was  such  as  should  have  been  submitted  to  the 
jury.  It  is  true,  the  evidence  did  not  show  negligence  on 
the  part  of  the  defendant  company  in  killing  tbe  animals  de- 
scribed in  said  counts ;  but  the  evidence  did  tend  to  show  that 
the  animals  were  converted  to  the  use  of  defendant  after  the 
killing;  and  ao  the  case  should  have  been  submitted  to  the 
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jury  to  determine  the  tasae  upon  common  law  principles  with 
due  regard  to  the  sulwtAUtial  rights  of  the  parties. 

As  the  catte  may  be  tried  agaiu,  we  shall  not  further  dis- 
cosB  the  evideDCfl.  The  judgment  of  tbe  disti-ict  court  is  re- 
versed, and  the  cause  remanded  for  fuither  proceedings  in 
accordance  with  tliia  opinion,  neither  party  to  i-ecover  costs 
against  tbe  other  in  this  court. 

Reverted. 


The  Pboplb  ex  bbl,,  etc.  Plaihtiff,  v.  Martin, 

Defendant. 
The  People  ex  rbl.,  etc.,  Plaintiff,  v.  Oub,  De- 
fendant. 

I.  EzxcnxiTB  AKD  Judicial  Powibs. 

Tlift  poirer  ot  tbe  govenior  over  the  fire  »Dd  police  board  of  the  city  of 
Denver  in  respect  to  orders  of  iippointment  mnd  removal  depends 
entirely  upon  tbe  terms  of  t^ectiarter  as  amended  by  the  legislature 
la  1893;  and  it  Is  ttte  provinoe  of  the  conrta  to  ooDStroe  snob  legit- 
lative  act  in  cases  of  actual  litigation  arising  thereunder. 

S.  Depabtwkhts  or  Qotbrnkbitt. 

The  several  departments  of  the  government  are  equal  In  dignity  and 
of  coordinate  authority,  and  neltber  can  subject  tbe  other  to  Its 
Jurisdiction,  or  strip  it  of  any  portion  of  ite  constitutional  powers; 
but  the  judioiary  is  the  final  authority  In  the  coDStmction  of  tbo 
conatltntlan  and  tbe  laws,  and  Its  ooDBtmotloa  aboold  lie  received 
and  followed  by  the  other  departments. 

3.  STASK  DXfllBIB. 

Tbe  declslonin  TrtTHblev.  The  PeophesreL  Pftelp*,  ante,  137,  approved. 

4.  FiBx  A]n>  Police  DEPABTUKsre  xoK  Fartisak. 

The  limitation  clause  in  the  obarter  of  1898  fortdddlng  the  governor  to 
remove  memtMrs  of  tbe  Are  and  police  board  for  political  reasons 
vtas  intended  to  promote  efficiency  in  the  Hre  and  police  depart- 
ments, and  to  prevent  their  being  used  to  advance  tbe  lnt«reBt«  of  any 
political  party  or  individual;  but,  u  the  charter  now  stands,  prac- 
tical effiwt  cannot  be  given  t«  such  llmlt«tIon,  except  as  it  may  op- 
erate upon  tbe  conscience  of  tlie  executive,  and  so  control  his  official 
oondnct 

5.  PBXHtiuPTioir  iR  Favob  of  'the  Govsjutob. 

It  it  a  presomptiOB  of  law  that  every  pn1>Ue  ofBoer  does  hia  dutj;  and 
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thli  prMumption  is  especial  Ij  Htrong  in  the  oaso  of  tbo  fommwc — 
tbe  ohlef  exeoDtlre  officer  of  an  iDdependeot  state. 

6.  Cause  of  Rbkovax,  how  Pboved. 

Under  the  otiuter  of  1S93,  when  tbe  governor  mokes  an  order  for  the 
removal  of  a  member  of  the  fire  and  police  board,  and  atstes  the 
caOM  therefor  In  writing,  such  written  atatement  bj  the  goTemor 
must  be  held  tlie  exolustve  and  oonclnslTO  proof  of  the  canae  for 
making  such  order. 

Original  Proceedings  tn  Mm  Court  by  Quo  Warranto. 

The  above  entitled  ctues  are  considered  ti^ther  in  the 
opiuiou ;  they  were  argued  and  submitted  together,  tbe 
pleadings  being  aiibstantiallj  the  same  except  as  to  the  names 
of  the  parties  and  offices. 

The  infoi-mations  show,  inter  alia,  that  respondeut  Martin 
was  excise  commissioner,  that  respondent  Orr  was  fire  com- 
missioner, and  that,  as  such,  they  were  members  of  the  fire 
and  police  board  of  tbe  city  of  Denver  when  the  controversy 
herein  arose,  and  that  they  have  ever  since  continued  to  act 
as  811  oh  officers. 

In  January,  1894,  while  respondente  were  so  holding  said 
offices,  tbe  governor  preferred  charges  against  them  for  mis- 
cojiduct;  upon  a  heiiring  before  the  governor,  evidence  was 
introduced  and  the  parties  were  heard  in  their  own  behalf, 
and  upoD  the  conclusion  of  -the  heai-ing  the  following  find- 
ings were  made  and  stated  in  writing  bj'  the  governor  : 

"I,  therefoi'e,  find  from  the  evidence  in  this  case  that: 

"  First :  The  defendants,  as  members  of  the  fire  and  police 
board,  in  krjowingly  sending  special  policemen  to  the  gam- 
bling houses  of  Denver  for  the  protection  of  said  bouses  by 
the  city  police  were  guilty  of  malfeasance  in  office ;  and, 

"  Second :  That  in  failing  to  cause  to  be  arrested  persons 
whom  they  knew  to  be  in  open  violation  of  tbe  law  they 
were  guilty  of  neglect  of  duty. 

"  It  is,  thei'efore,  for  the  cause  hereinbefore  specified,  or- 
dered this  7th  day  of  Mareh,  1894 : 

"  That  Jackson  Orr  be,  and  be  is  hereby  removed  from  the 
office  of  fire  commissioner  of  the  city  of  Denver ;  and 
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"  D.  J.  Martin  be,  and  he  is  hereby  removed  from  the  of- 
fice of  flxoiiie  commissioner  of  Uie  city  of  Denver. 
"Davis  H.  Waite, 
"  Governor  of  Colorado." 

A  copy  of  the  order  of  removal  was  on  March  7, 1894, 
duly  BetTed  upon  said  Orr  and  Martin. 

On  Mai-ch  8,  1894,  the  said  Davis  H.  Waite,  governor 
afoi-esaid,  at  the  executive  office  in  the  city  of  Denver,  and 
under  his  hand,  as  ^vomor  aforesaid,  in  writing  appointed 
one  Samuel  D.  Barnes  as  excise  commissioner  of  said  city  of 
Denver,  vice  D.  J.  Martin  removed,  and  Dennis  MuUins  to  - 
be  fire  commissioner,  vice  Jackson  Orr  removed.  Said  ap- 
pointments in  writing  were  in  words  and  figures  as  follows  : 

"  EXKCUirVE  OBDBB. 

"  March  8, 1894. 

"Ordered  that  Samuel  D.  Barnes  of  126  Lincoln  avenue, 

Denver,  be  and  he  is  hereby  appointed  Excise  Commissioner 

of  the  city  of  Denver  for  the  unexpired  term  ending  on  the 

second  Tuesday  of  April,  1895,  vice  D.  J.  Martin  removed. 

(Signed)        "  Davis  H.  Waite, 

"  Governor  of  Colorado," 

"  BXBCDTIVB  OBDBB. 

"March  8,  1894. 
"Oi-dei-ed  that  Dennis  MuUins  of  8050  Larimer  street, 
Denver,  be  and  he  is  hereby  appointed  Fire  Commissioner  of 
the  city  of  Denver  for  the  unexpired  teira  ending  on  the  sec- 
ond Tuesday  of  April,  1895,  vice  Jackson  Orr  removed. 
(Signed)        "  Davis  H.  Waits, 

"  Governor  of  Colorado," 
The  answers  of  respondents  contain,  among  other  things, 
the  following : 

That  respondents  as  members  of  the  die  and  police  board 
"  were  not  guilty  of  sending  special  policemen  to  the  gam- 
bling houses  of  Denver  for  the  protection  of  said  houses  by 
the  said  police,  but  on  the  contrary  thereof  the  said  special 
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policemea  were  sent  to  the  gambling  houses  of  the  city  of 
Denver  for  the  purpose  of  preserving  the  public  peace,  pre- 
venting note  and  disturbanoe,  preventing  minors,  intoxicated 
persons  or  others  under  disability,  from  frequenting  such 
houses ;  to  apprehend  peraons  guilty  of  any  dinturbaace  or 
breach  of  the  peace,  and  for  the  purpose  of  giving  informa- 
tion as  to  the  presence  and  whereabouts  of  suspicious  chsi^ 
acters  ;  to  asGeitain  the  names  of  persons  frequenting  such 
houses  and  carrying  them  on,  and  the  places  where  gambling 
was  carried  on  at  the  said  city  of  Denver,  with  a  view  to  re- 
'  stricting  and  controlling  the  said  evil  and  vice  in  order  to 
its  eventual  suppression.  Avers  howsoever  that  the  said  as- 
sumed, attempted  and  pretended  removal  of  this  defendimt 
from  the  said  office  was  for  political  reasons  and  no  other ; 
for  that  this  defendant  had  refused  before  that  time  to  remove 
from  their  pottitioim  and  places  members  of  the  police  force 
and  of  the  fire  department  of  the  city  of  Denver  who  were 
and  long  had  l>een  faiUifully  serving  in  their  said  positions 
and  places  at  request  of  the  said  Davis  H.  Waite,  solely  be- 
oaase  the  said  persons  were  not  of  the  same  political  faith 
and  affiliation  with  the  said  Davis  H.  Waite,  and  had  refused 
to  appoint  in  the  stead  of  the  said  persons  those  of  the  same 
political  party,  faith  and  affiliation  of  the  said  Davis  H. 
Waite,  which  said  removabi  and  appointments  so  requested 
by  the  said  Davis  H.  Waite,  this  defendant  avera,  were  and 
would  have  been  in  violation  of  the  provisions  of  the  charter 
of  the  city  of  Denver ;  and  the  defendant  avers  that  the  said 
attempted  and  pretended  removal  of  this  defendant  by  the 
said  Davis  H.  Wnite,  for  political  reasons  onlyjis  aforesaid, 
was  in  violation  of  the  forty-fifth  section  of  the  third  article 
in  the  certain  act  of  the  general  assembly  of  the  state  of  Colo- 
rado, entitled  '  An  Act  to  Hevise  and  Amend  the  Charter  of 
the  City  of  Denver,'  approved  April  S,  1893." 

SESSION  LAvrs  1898,  f.  172. 

'^  Sec.  45.  Immediately  upon  the  passage  of  this  act,  and 

biennially  thereafter,  the  governor  of  the  state  of  Golomdo 
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shall,  by  aud  with  the  advice  and  consent  of  the  Senate  ap- 
poiot  the  fire  commiasioaer,  the  police  commiasioDer  aod  the 
excise  commissionei'  for  the  term  of  two  years,  who  shall  in 
1898  take  the  places,  and  ahall  exercise  the  powera  and  per- 
form the  duties  of  the  fire  and  police  board  of  the  city  of 
Denver.  The  governor  may  in  vacation  of  the  Senate,  fill 
vacancies  by  appointments  in  writing  filed  with  the  secretary 
of  state ;  and  all  appointments  by  the  governor  shall  be  made 
with  power  of  sospension  or  removal  at  any  time  for  cause, 
to  be  stated  in  writing,  but  not  for  political  reasons.  The 
fire  commissioner  sball  be  the  president  of  said  board.  Not 
more  than  two  (2)  members  of  said  board  shall  be  of  the  same 
political  pai'ty,  and  all  of  said  appointments  shall  be  made 
to  expire  on  the  second  (2nd)  Tuesday  in  April." 

The  iaformatiou  shows  that  Muilins  and  Barnes,  having 
qualified,  demanded  possession  of  the  offices,  and  that  Orr 
and  Martin  refused  to  vacate ;  thereupon  these  proceedings 
were  instituted.  The  remaining  facts  sufficiently  appear  in 
the  opinion. 

Mr.  Edgene  Englet,  attorney  general,  Mr.  Robbbt  W. 
Steele,  Mr.  PiaATT  Roqbrs,  Mr.  J.  Wabnbb  Mills  and 
Mr.  Thomas  Ward,  Jb.,  for  relator. 

Messrs.  Wells,  Tatt.«r  &  Tatlob,  for  respondent. 

Mb.  Justice  Elliott  delivered  the  opinion  of  the  court. 

The  teking  of  original  jurisdiction  of  these  pi-oceedinga 
must  not  be  understood  as  estaldishing  a  precedent.  If  this 
court  were  te  take  cognizance  of  every  application  within  its 
original  jurisdiction,  there  would  be  little  time  i-emaining  to 
devote  to  appellate  business. 

We  have  felt  constrained  to  entertain  these  original  pro- 
ceedings because  of  the  disturbed  condition  of  public  affairs 
incident  to  the  fire  and  police  board  controversy.  In  so  do- 
ing we  have  yielded  to  tlie  fears  of  others  rather  than  to  any 
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serious  appi-ehensions  of  our  own.  While  we  have  been  con- 
strained by  a  desire  to  speedily  allay  public  anxiety  by  avoid- 
ing the  delays  of  nin  priuB  trials  and  probable  appellate 
pvoceedicigs,  it  should  not  be  oreilooked  that  the  delays  thus 
far  have  not  been  confined  to  the  courts. 

Fi-om  the  informations  filed  herein  it  appeai-s  that  on  Jan- 
uary IT,  1894,  the  governor  cited  Messrs.  Orr  and  Martin  to 
appear  before  him  to  answer  the  charges  preferred  agaiuat 
them ;  thitt  two  days  aftetwaitij  the  evidence  was  taken  upon 
said  chains ;  and  that  seven  weeks  thereafter,  March  7, 1894, 
the  orders  of  removal  were  made.  During  the  three  weeks 
following  there  were  legal  proceedings  in  the  courts  in  vari- 
ous foiins ;  but  not  until  Saturday,  March  Slat,  was  any  ap- 
plication made  to  this  court  by  which  the  conti-oversy  oould 
be  settled  and  determined ;  on  the  Monday  following,  thijt 
court  indicated  its  willingness  to  take  original  jurisdiction. 

It  is  true,  a  question  was  presented  by  the  governor  on 
March  17,  1894,  asking  this  court  to  determine  upon  an  ex 
parte  statement  what  persous  were  enUtled  to  the  offices  of 
lire  and  excise  commissionei-s.  To  that  question  and  the 
mattero  stated  in  connection  with  it,  thiti  court  gave  a  clear 
and  explicit  opinion  indicating  the  remedy  based  upon  the 
assumption  that  the  facts  stated  were  true.  See  recent  opin- 
ion of  Mr.  Justice  Qoddaid  In  re  Fire  and  Excite  Commit- 
Kionen.  But  it  conld  not  be  assumed  that  such  ex  parte 
statement  could  not  be  controverted,  nor  that  an  opinion 
based  thereon  might  not  require  modification  when  the  other 
side  should  present  their  cause  in  court  as  they  had  a  right 
to  do.  It  would  have  been  highly  improper  to  have  given 
an  unqualified  opinion  upon  such  ex  parte  statement.  No 
opinion  based  upon  such  statement  could  have  been  made  to 
bind  the  parties  contending  for  official  place  upon  the  fire 
and  police  boai-d.  While  the  constitution  requires  this  court 
to  "give  its  opinion  upon  important  questions  upon  solemn 
occasions  when  required  by  the  governor,"  it  does  not  i-e- 
qnire,  nor  does  the  conHtitutioQ  permit,  this  court  to  render 
judgment  in  connection  with  such  opinion.     The  court  may 
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give  ita  opinioD  upon  the  law  based  upon  the  facts  aubmitted 
by  the  exeoutive,  bat  it  cannot  render  judgment  thereon,  nor 
can  it,  upon  such  questions,  undertake  to  determine  questions 
of  ^t.     Inre  Appropriation*,  13  Colo.  822. 

In  In  re  Irrigation,  9  Colo.  620,  speaking  of  executive  and 
legislative  questions,  it  was  said : 

"  It  could  not  have  been  the  intention  to  authorize  an  ex 
parte  adjudication  of  individual  or  corporate  rights  by  means 
of  a  legislative  or  executive  question  ;  parties  must  still  liti- 
gate their  rights  in  the  oi'dinary  and  regular  couroa  of  judi- 
cial proceeding." 

It  is  manifest  that  no  decision  or  judgment  affecting  the 
rights  or  claims  of  oontending  parties  can  be  rendered  upon 
an  ex  parte  question  without  violating  that  fundamental  prin- 
ciple of  our  jurisprudence  which  guarantees  to  every  person 
his  day  iu  court  before  judgment  is  rendered  against  him. 
Every  lawyer  and  all  intelligent  citizens  understand  this 
principle.  As  was  said  by  Chief  Justice  Marshall  of  the  Su- 
preme Court  of  the  United  States,  more  than  three  quarters 
of  a  century  ago :  "  It  is  a  principle  of  natural  justice,  which 
courts  are  never  at  liberty  to  dispense  with,  unless  under  the 
mandate  of  positive  law,  that  no  person  shall  be  condemned 
unheard,  or  without  an  oppoi-tunity  of  being  heard."  Meade 
V.  Dep.  Marehal  of  Va.,  1  Marahall's  Dec.  S28. 

1.  In  argument  counsel  expressed  much  solicitude  leat 
this  court  should  trespass  upon  the  executive  rights  and 
powera  of  the  governor.  There  is  no  occasion  for  such 
anxiety  ;  this  court  has  alwayti  been  careful  not  to  encroach 
lipon  the  province  of  other  departments  of  the  goveiTiment; 
it  has  always  recognized  them  as  co-ordinate  and  independent 
in  their  respective  spheres  under  the  conatitution  and  laws 
of  the  state.  Iu  the  present  controversy  no  constitutional 
rights  of  the  executive  are  involved ;  neither  the  power  of 
appointing  nor  of  removing  commissioners  of  the  fire  and 
police  board,  is  in  any  manner  vested  in  the  governor  by 
the  constitution ;  his  power  to  make  such  appointments  and 
removals   depends   entirely  upon  a  statute  enacted  by  the 


n,g,t,7rJM,GOOglC 


572  People  v.  Martin.  [April  T., 

legiBlature ;  and  it  certainly  is  the  proper  province  of  tlie 
judiciary  to  construe  and  apply  statutes  in  case  of  actual 
litigation  arising  under  such  statutes.  Cooley'a  Const.  Lim., 
pp.  108, 118. 

This  controversy  affords  a  practical  illustration  of  the 
workings  of  our  governmental  system ;  The  legislature  makes 
the  law  providing  for  the  appointment  and  removal  of  mem- 
bera  of  the  fire  and  police  board,  vesting  the  power  of  ap- 
pointment anjl  removal  in  the  governor ;  the  governor  selects 
and  appoints  the  officers ;  he  makes  orders  of  removal  and 
appointments  to  fill  the  vacancies ;  the  courts  have  nothing 
to  do  with  making  the  law,  nor  with  making  the  oixlers  of 
appointment  and  removal ;  but  when  such  orders  are  ques- 
tioned, and  thei-e  arises  a  controversy  resulting  in  actual  liti- 
gation concerning  conflicting  claims  to  such  offices,  then  the 
courts  which  have  had  nothiag  to  do  with  making  the  law 
or  with  making  the  orders  of  removal  and  appointment,  are 
the  proper  tiibunaU  to  construe  the  law  made  by  the  legis- 
lature, and  apply  tlie  same  to  the  orders  made  by  the  gov- 
ernor, and  thus  pass  upon  and  determine  between  the  rival 
claimants  to  such  offices.  Thus,  by  a  division  of  govern- 
mental poweru,  the  interests  of  the  public  and  the  claims  of 
the  contending  parties  are  more  thoi-oughly  and  impartially 
considered  than  as  though  the  whole  power  were  lodged  in 
a  single  depiu-tment;  and  thus  there  is  a  peaceable  solutiou 
of  the  controversy. 

2.  Mr.  Justice  Cooley  clearly  states  the  American  doctrine 
upon  this  subjtjct  as  follows : 

"The  several  departments  of  the  government  are  eqnal 
in  dignity  and  of  co-oi-diiiate  authority,  and  neither  can  sub- 
ject the  other  to  its  jurisdiction,  or  strip  it  of  any  portion  of 
its  constitutional  powei-fi.  But  the  judiciary  ia  the  final  au- 
thority in  the  construction  of  the  constitution  and  the  laws, 
and  its  construction  should  be  received  and  followed  by  the 
other  departments.  This  results  from  the  nature  of  its  juris* 
diction ;  questions  of  construction  arise  in  legal  controvert 
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sies,  Hnd  are  determined  by  the  courts,  and  when  determined 
the  courts  hHve  power  to  give  effect  to  their  conclusionB. 

'*  Within  the  sphere  of  hit)  authority  under  the  constitu- 
tion the  executive  in  independent,  and  judicial  process  can' 
not  reach  him.  But  when  he  exceeds  his  authority,  or  usurps 
that  which  belongs  to  one  of  the  other  departments,  liis  or- 
dere,  commands,  or  waii-ants  protect  no  one,  and  his  agents 
become  personally  responsible  for  theii'  acts.  The  check  of 
the  courts,  therefore,  consists  in  their  abiUty  to  keep  the  ex- 
ecutive within  the  sphere  of  his  authority  by  refusing  to  give 
the  sanction  of  law  to  whatever  he  may  do  beyond  it,  and  by 
holding  the  agents  and  instruments  of  his  unlawful  action 
to  etrict  accountability. 

"The  executive  can  have  no  corresponding  authority  to 
pass  upon  the  validity  of  either  legislative  or  judicial  action. 
His  judgment  of  proposed  legislation  may  be  expressed  in  his 
veto,  but  if  that  is  overruled  the  executive  is  as  much  bound 
as  is  any  private  citizen.  He  is  also  equally  concluded  by 
the  judgment  of  a  competent  court,  and  it  may  become  his 
duty  as  executive  to  assist  in  enforcing  a  judgment  he  be- 
lieves erroneous,  should  enforcement  by  the  oi-dinary  proc- 
ess of  the  court  and  by  its  own  officers  become  impossible." 
Cooley's  Principles  of  Constitutional  Law,  pp.  Iti9, 157  ;  see 
also,  1  Story  on  the  Constitution,  §  521 ;  and  1  Blackstone's 
Commentaries,  pp.  146,  269 ;  also  Greenwood  Cemetery  Co. 
V.  JtoiMi  17  Colo.  156,  and  authorities  there  cited. 

The  power  of  appointing  and  making  changes  in  the  mem- 
bership of  the  fire  and  police  bom-d  was  conferred  upim  the 
governor  by  the  charter  of  the  city  of  Denver  as  amended  in 
1898.  The  legislature  was  not  obliged  to  confer  such  power 
upon  the  governor ;  it  might  have  conferred  the  power  upon 
the  mayor,  the  city  council,  or  some  other  body  ;  or  it  might 
have  provided  that  the  people  should  elect  tiie  members  of 
the  fire  and  police  boaid.  The  power  conferred  upon  the 
governor  being  purely  stJttutory,  its  extent  and  limits  are  to 
be  ascert^ned  and  judicially  determined  by  a  cai-eful  con- 
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siderfttioii  of  the  teitm  of  the  statute.  Mechem  on  Public 
OfBoere,  §§447-456. 

8.  In  Trimble  v.  The  People  ex  rel.  Phelpt,  ante,  187, 
Chief  Jastice  Hayt,  delivering  the  opinion  of  the  coart,  snid : 
"  Under  the  statute  the  ciiuse  that  mny  be  sufficient  to  war- 
rant removal  is  to  be  determined  by  the  govemor."  The 
same  opinion  fui-ther  declares :  "  In  considering  removals 
under  this  act  we  must  assume  that  the  lawmaking  body  was 
of  the  opinion  that  the  requirement  that  the  cause  of  removal 
should  be  stated  in  writing,  was  the  only  check  necwsary  to 
prevent  an  arbitrHiy  and  oppi-essive  abuse  of  the  power." 

The  opinion  in  the  Trimble  eaae  is  authority  also  for  the 
doctrine  that  the  sufficiency  of  the  cause  of  removal  is  a 
matter  to  be  determined  by  the  governor,  and  that  the  cause 
need  not  be  such  as  would  have  weight  with  the  courts — in 
short,  that  the  governor  is  at  liberty  to  remove  for  any  cause 
to  which  he  gives  the  sanction  of  his  name  in  writing,  pro- 
vided such  removal  be  not  made  for  political  rensons.  The 
opinion  in  the  Trimble  eate  concludes  thus  :  "  It  is  the  duty 
of  the  courts  to  uphold  the  executive  power  as  it  has  been 
conferred  by  the  legislature." 

After  much  argument  and  consideration  our  confidence  in 
the  cori'ectnesa  of  the  views  expressed  in  the  Trimble  com 
remains  unshaken.  We  are  aware  now,  as  we  were  when 
that  case  was  decided,  that  there  are  judicial  decisions  which, 
if  followed,  would  have  led  to  the  conclusion  that  the  re- 
moval of  Phelps  was  invalid  ;  but  we  chose  to  follow  what 
we  then  considered,  and  what  we  now  consider,  the  better 
reasoned  opinions. 

By  pleadings  duly  filed  tbe  paities  have  set  foii^  their  re- 
spective claims  to  the  offices  of  fira  and  excise  commission- 
ers respectively.  It  is  not  denied  that  in  making  the  orders 
of  removal  the  governor  stated  the  cause  therefor  in  wriUng. 
Respondents  do  not  question  the  regularity  of  the  acts  of  the 
governor  in  making  such  orders,  but  by  their  answers  they  do 
question  his  good  faith. 

Without  antagonizing  the   Trimble  opinion,  respondents 
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clftim  t^at  it  is  still  open  to  them  to  show  that  the  orders  for 
their  removal  were  made  for  political  reasons,  aod  for  no  othei' 
cause.  By  their  answers  they  allege,  in  substance,  that  all 
that  they  did  or  omitted  to  do  in  respect  to  gambling  houaen 
(the  cause  stated  in  writing  for  their  removal)  was  done  "  with 
the  knowledge  and  approval "  of  the  governor ;  they  allege 
further,  in  effect,  that  the  motive  which  prompted  the  gov- 
ernor to  order  their  removal  was  not  their  action  in  respect 
to  the  offense  of  gambling,  but  that  he  made  such  orders  for 
political  leasons  ;  they  allege,  in  substance,  that  the  governor 
had  requested  respondente  to  remove  members  from  the  po- 
lice force  and  from  the  fire  department  of  the  city  who  had 
been  for  a  long  time  faithfully  serving  in  such  positions  i 
that  they  were  thus  requested  to  remove  such  members  be- 
cause they  were  not  of  the  governor's  political  faith  and  af- 
filiation; and  that  they  were  requested  to  appoint  in  the  place 
of  the  mOTDbera  thus  to  be  removed  persons  who  were  of  the 
same  party  faith  and  affiliation  as  the  governor.  Respond- 
ents allege  further  that  they  refused  to  comply  with  the 
governor's  requests,  because  sneh  requests  were  in  violation 
of  the  charter  of  the  city,  and  that  because  of  tlieir  refusal 
the  governor  made  the  order  for  their  removal,  and  for  no 
other  reason.     The  answers  are  sworn  to  by  respondents. 

It  must  be  admitted  that  the  matters  set  forth  in  the  an- 
swers of  respondents  are  of  a  serious  nature.  The  truth  of 
the  matters  alleged  in  t^  answers  is  not  denied  in  these  pro- 
ceedings, but  motions  ai«  interposed  in  behalf  of  the  new 
appointees  claiming  that  the  mattei's  and  things  thus  alleged 
are  immaterial,  irrelevant  and  insufficient  in  law;  the  mo- 
tions pray  judgment  that  respondents  Orr  and  Martin  be 
ousted,  and  that  the  new  appointees,  MuUins  and  Barnes,  be 
declared  entitled  to  hold  the  offices  of  fire  and  excise  com- 
missioners respectively.  Thus  an  issue  of  Uw  is  presented, 
and  the  jurisdiction  of  the  court  is  invoked  to  determine  what 
persons  are  entitled  to  hold  and  exercise  the  powers  and  du- 
ties of  said  offices. 

Stated  in  plain  langu^e,  the  question  to  be  determined  is :  ' 
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Have  respondents  the  legal  right  to  allege  and  prove  in  these 
proceedings  tliat  the  real  cause  of  the  orders  for  their  removal 
was  other  and  different  from  the  cause  stated  in  writing  by 
the  governor ;  that  is,  have  they  the  right  to  show  that  the 
orders  for  their  removal  were  really  made  for  political  rea- 
sons, and  for  no  other  cause  7  The  question  is  not  free  from 
difficulty  ;  it  is  a  question  that  respondents  had  a  right  to 
have  judicially  determined  in  an  action  to  which  they  them- 
selves should  be  parties. 

4.  The  matters  set  forth  in  respoodeota'  answers  are  es- 
pecially forcible  in  view  of  the  words  of  limitation  inserted 
in  the  charter  of  1898  forbidding  the  governor  to  remove  "  for 
political  reasons ; "  these  words  were  not  in  the  former  char- 
ter ;  the  language  of  the  charter  of  1891  was :  "  The  governor 
shall  at  all  times  have  power  and  authority  to  revoke  the  ap- 
pointment of  any  member  of  said  board  for  good  and  suffi- 
cient causes  to  be  specifically  stated  in  such  revocation." 
Session  Laws  1891,  p.  65. 

It  is  contended  that  some  effect  inuet  be  given  to  these  ad- 
ditional words  in  t^e  act  of  1893  forbidding  the  governor  to 
remove  for  political  i-easons.  It  is  insisted  that  such  words 
were  added  for  a  purpose ;  and  this,  according  to  well  settled 
rules  of  statutory  construction,  cannot  he  denied.  That  the 
additional  words  were  inserted  for  a  purpose  is  plain  ;  and 
what  the  purpose  was,  is  also  plain.  The  purpose  was  tliat 
the  fire  and  police  department  of  the  city  should  not  be  used 
to  advance  the  interests  of  any  political  party,  or  the  polit- 
ical ambition  of  any  individuf^  or  set  of  individuals.  The 
fire  and  police  departments  should  be  maintained  for  their 
efficiency  in  protecting  the  interests  of  the  people,  and  for 
no  other  purpose.  But  while  it  is  easy  to  perceive  the  pur^ 
pose  of  the  additional  words  in  the  charter  of  1893  forbid- 
ding removals  for  political  reasons,  it  is  not  so  easy  to 
determine  how  to  give  practical  effect  to  such  additional 
words. 

5.  It  in  a  presumption  of  law  that  every  public  officer  does 
his  duty.    This  presumption  is  especially  strong  in  the  case 
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of  the  governor — the  chief  executive  officer  of  an  indepetident 
state.  If  any  court  should  attempt  to  institute  nn  inquiry 
iuto  the  reasons  or  motives  which  have  controlled  the  official 
action  of  the  governor,  great  difficulties  would  be  encountered. 
These  difficulties  are  all  the  greater  in  cases  where  improper 
political  motives  are  charged ;  and  this,  for  the  reason  that 
the  persons  making  such  charges  may  themselves  be  actuated 
by  improper  political  motives.  Charges  of  improper  motives 
are  easily  made,  are  often  untrue,  and  are  always  hard  to, 
prove.  When  such  chaises  are  made  in  respect  to  an  act 
not  wrong  in  itself — an  act  expressly  authorized  for  cause  to 
be  determined  by  the  officer  performing  the  act — an  act 
which  is  wrong  only  when  prompted  by  an  improper  raason 
or  motive, — it  is  pi-HCtically  impossible  to  determine  judicially 
tliat  the  act  done  was  illegal,  on  the  sole  ground  that  it  was 
prompted  by  an  improper  motive  or  unlawful  reason  ;  and 
this  is  especially  true  where  the  officer  is  required  by  law  to 
state  in  wiiting  the  cause  for  his  act,  and  his  written  state- 
ment shows  no  unlawful  reason. 

There  are  other  reasons  whicli  make  against  the  claim  of 
respondents  to  have  the  order  for  their  removal  declared  in- 
valid upon  evidence  other  than  the  written  statement  made 
liy  the  governor.  When  the  legislature  provided  that  the 
governor  might  remove  members  of  the  fire  and  police  boai'd 
for  cause  to  he  stated  in  writing,  but  not  for  political  reasons, 
it  was  doubtless  considered  that  such  removals  might  be  re- 
quired to  be  summarily  made.  In  reason  it  could  not  have 
been  contemplated  that  the  cause  for  removal  stated  in  writ- 
ing might  be  overthrown  by  other  evidence,  showing  that 
such  order  was  made  for  political  reasons,  and  not  for  the 
written  cause  stated  by  the  governor.  Such  a  coui^e  would 
involve  much  delay — perhaps  a  trial  by  juiy  with  right  of 
appeal — and  thus  the  wheels  of  municipal  government  would 
be  blocked  in  a  manner  entirely  inconsistent  with  the  control 
of  the  police  and  fire  department  of  a  great  city.  If  the 
legislature  had  intended  such  a  course  to  be  pursued,  a  dif- 
ferent wording  of  the  statute  would  undoubtedly  have  been 
Vol.  XIX — 37 
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adopted.  If  it  wtvs  contempkted  that  the  cause  of  removal 
should  remain  an  open  question  to  be  litigated  and  deter- 
mined upon  evidence  tn  pait,  why  did  the  legfislature  require 
the  governor  to  preserve  written  evidence  of  it? 

6.  It  being  shown  by  the  informationiii  herein  and  not  de- 
nied, that  the  goveimir  made  the  orders  for  the  removal  of 
respondents  as  membei'S  of  the  fireand  police  board,  and  stated 
ill  writing  the  cause  for  such  orders,  our  conclusion  is,  that 
it  is  not  a  sufficient  answer  to  the  informations  to  allege  and 
offer  to  show,  by  evidence  other  tlmn  the  written  statement 
of  the  governor,  that  the  real  cause  for  making  such  ordeni 
was  other  and  different  from  the  cause  so  stated  in  writing ; 
in  other  words,  that  an  order  of  removal  under  section  45  of 
the  charter  and  the  cause  therefor  stated  in  writing  by  the 
governor,  when  regularly  made,  must  he  held  the  exclusive 
and  conclusive  proof  of  the  cause  for  making  such  order. 

It  follows  that  when  the  proceedings  before  the  governor, 
including  the  written  statement  showing  the  oi-der  and  cause 
for  removal,  ai'e  i-egular  and  valid  upon  their  face,  the  woi'ds 
of  limitation  forbidding  removals  "  for  political  reasons  "  can- 
not, as  the  statute  now  stands,  be  given  practical  effect,  ex- 
cept as  they  may  operate  upon  the  coiisoieiice  of  the  executive, 
and  so  restrain  and  control  his  official  conduct. 

We  have  examined  the  many  authorities  cited  by  counsel 
for  the  respective  parties.  Unfortunately  none  of  them  are 
based  upon  statutes  exactly  like  ouro ;  but  the  better  reasoned 
decisions,  based  upon  statutes  somewhat  analogous,  support 
the  conclusion  at  which  we  have  arrived.  In  addition  to  the 
authorities  cited  in  the  Trimhle-P kelps  cate  we  cite  the  fol- 
lowing. In  citing  authorities  it  is  not  to  be  underxtood  that 
all  the  views  exprassed  therein  are  necessarily  approved. 
Mechem  on  Public  Officers,  chap.  H ;  Tiiroop  on  Public  Offi- 
cera,  §  896 ;  Cooley's  Const.  Lira.  "187 ;  25  Am.  Law  Review, 
p.  228.  St(Ue  ex  rel.  Lewit  v.  Board  of  Public  Works,  (N.  J. 
J889)  17  Atl.  Rep.  112;  StaU  ex  rel.  v.  Lamentia,  33  La. 
Ann.  446 ;  State  ex  rel.  Qill  v.  Common  Council,  9  Wis.  264 ; 
De  Vault  v.  Mai/or  of  Camden,  48  N.  J.  488  j  Ai/ert  v.  Neviark, 
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49  N.  J.  170 ;  Dullam  v.  WilUon,  68  Mich.  892 ;  People  ex  rel 
V.  Tkerrien,  46  N.  W.  Rep.  78 ;  State  ex  rel.  v.  Smith,  62  N. 
W.  Rep.  700. 

The  informations  do  not  pray  that  any  fiae  be  imposed 
apnn  respondents  for  unlawfully  holding  the  offices  in  ques- 
tion ;  hence,  we  need  not  determine  whether  section  295  of 
the  Code  in  respect  to  fines  is  applicable  to  original  proceed- 
ings in  this  court. 

The  answers  of  respondents  cannot  be  held  sufficient  in 
law  01'  available  as  a  defense  in  these  proceedings.  Judg- 
ments will,  therefore,  be  enteied  that  respondents  be  excluded 
from  the  offices  of  fire  and  excise  commissioners  respec- 
tively, and  that  they  deliver  possession  of  such  offices,  to- 
gether witli  all  the  books,  records,  papers  and  pai-apheiTialia 
of  said  offices  and  other  property  pertaining  ttiereto,  to  the 
new  appointees,  MuUins  and  Barnes,  respectively,  on  or  be- 
fore twelve  o'clock  noon,  Tuesday,  April  17,1894;  and  that 
respondents  pay  the  costs  of  these  proceedings  respectively 
to  be  taxed,  and  that  writs  of  ouster  and  execution  may  is- 
sue therefor  at  or  after  the  time  last  specified. 

Judgment  of  ouster. 


City  of  Pueblo,  Plaintiff  in  Eeroe,  v.  Budd  et  al.. 
Defendants  in  Error. 

1.  Town  Srrsa. 

The  entrj  of  a  town  site  under  the  act  of  Congiess  (sec.  2S87,  U.  S.  R. 
S.)  being  "  in  trnat  tor  the  several  n»e  and  benefit  of  the  oooupants 
thereof,  according  to  their  respective  interests,"  each  of  snch  oc- 
cupants at  the  time  of  the  entry  became,  to  the  extent  of  their  re- 
spective holdings,  tteneflciaries  of  the  trust,  and  were  vested  with 
the  equitable  ownership  of  the  lot  or  parcel  of  land  to  the  extent 
of  their  occupancy. 

3.  Saub. 

While  the  eseontlon  of  the  trust,  as  to  the  disposal  of  the  lots,  etc.,  was 
to  t>e  conducted  under  rules  and  regulations  prescribed  by  the  ter- 
ritorial legislatures,  neither  by  snoh  regulations  nor  by  any  act  of 


n,g,t,7rJM,COOglC 


580  PcEBLO  V.  Bddd.  [Api-il  T., 

the  trustee  not  In  conformfty  to  tbe  proTiHiona  of  the  act  of  Con- 
gresB,  could  the  beneficiary  be  divested  of  the  light  that  Mwmed 
to  him  under  the  trust. 

8.  Sauk. 

The  llmitaUon  in  tlie  town  Bite  act,  relaUng  to  the  time  in  which  a  ben- 
eficiary of  the  tnist  must  deliver  a  atatement  of  his  claim,  banthe 
remedy  of  one  out  of  poiwesElon,  but  a  failure  to  comply  with  thia 
provisioD  does  not  work  a  forfeiture  of  the  equitable  lotereBtof  one 
in  pouession.  The  power  of  a  court  of  equity  may  be  invoked  by 
■ooh  pOBsessor  to  protect  auoh  Interest  or  right  against  an  intruder. 

4.  Saub— Streets  akd  ALLsrs. 

Tlie  town  being  unincorporated,  the  inliahitants  liad  a  vested  right  in 
streete  and  alleys  opened  and  used  at  the  time  of  the  ^attj  of  the 
town  Bito,  but  the  ti'uatbe  was  not  authorized  to  deeignato  any  por- 
tion of  the  site,  in  the  possession  of  an  actual  occupant,  as  a  part 
vf  a  street,  and  thereby  deprive  a  beneficltiry  of  his  interaet  In  tiie 
land  so  occupied, 

B.  Town  Site  Act. 

In  so  far  aa  the  town  sito  act  attempts  to  vest  the  dtle  to  unclaimed 
lands  directly  in  the  town,  it  ia  in  contravention  of  the  act  of  Con- 
gress creating  the  trust,  and  void. 

Error  to  the  Dutrict  Court  of  Puthlo  County. 

This  is  an  action  inutituted  by  defeodants  in  error  to  en- 
join the  city  of  Pueblo,  its  officera  and  agents,  from  entering 
upon  and  opening  up  a  street  over  a  certain  lot  of  land  in 
the  city  of  Pueblo.  The  case  is  bi'ought  before  us  upon  the 
c<)in|il)iint,  answer,  and  demurrer  to  the  answer.  The  com- 
plaint states  in  substance  that,  on  the  19th  day  of  January, 
1968,  by  virtue  of  an  act  of  Congress  approved  March  2, 
A.  D.  1867,  entitled  "An  act  for  the  i-elief  of  the  inhabi- 
titnfei  of  cities  and  towns  upon  the  public  lauds,"  Mark  G. 
Bi-adford,  then  county  judge  of  the  county  of  Pueblo,  state 
of  Colorado,  entered  certain  lands  as  a  town  site  of  the  town 
of  Pueblo,  and  thei-eunder  such  proceedings  were  had  and 
taken  that  on  the  5th  day  of  August,  A.  D.  1869,  the  United 
Statesgranted,  by  patent,  unto  the  said  judge  of  Pueblo  coun- 
ty aforesaid,  in  trust  for  the  several  use  and  benefit  of  the  oc- 
cupants thereof  according  to  their  I'espective  interests,  and  to 
his  successors  in  office,  the  land  comprising  said  town  site. 
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tf^tiiei-  with  all  rights,  privileges,  immunities  and  sppurte- 
nanee«  of  whatsoever  nature  thereunto  belonging,  in  >ti'ust 
for  the  Bevel's!  use  and  benefit  of  the  occupants  thereof  ac- 
cording to  their  respective  interests. 

That  in  the  year  1867,  and  long  prior  to  said  entry  and  is- 
suance of  patent,  Guilford  C.  Budd  and  Anna  Budd,  his  wife, 
who  were  then  and  there  inhabitants  of  the  town  of  Pueblo, 
ent«red  upon,  occupied  and  held  exclusive  pousesHion  and  en- 
joyment of  a  ceitain  piece  and  parcel  of  land,  included  with- 
iu  said  town  site,  and  described  as  follows  : 

"  Commencing  at  a  point  on  the  east'line  of  what  is  now 
Santa  Fe  avenue  in  said  city  of  Pueblo,  twenty-Sve  feet  north 
of  the  south  line  of  Third  street,  as  said  Third  street  is  platted 
upon  the  plat  of  the  town  of  Pueblo  on  file  in  the  oSBce  of 
the  county  clerk  and  recorder  of  said  Pueblo  county,  which 
said  plat  was  prepared  by  H.  M.Fosdickforthe  probat«  judge 
of  said  county,  who  entered  the  lands  shown  upon  said  plat 
as  a  town  site  for  the  town  of  Pueblo ;  thence  north  along 
the  line  of  said  Santa  Fe  avenue  twenty-two  feet;  thence 
east  one  hundred  and  twenty  feet ;  thence  south  twenty-two 
feet ;  and  thence  west  one  hundred  and  twenty  feet  to  point 
of  beginning,  being  in  form  a  rightangled  parallelngram," 

That  the  xaid  Guilford  G.  Budd  and  Anna  Budd  erected 
an  adobe  dwelling  and  shop  thereon,  and  ei«cted  a  fence 
around  the  remainder  thereof  not  actually  covered  by  the 
dwelling  and  shop  aforesaid,  and  occupied  and  continued  in 
the  peaceful  and  undisturbed  possession  of  said  premises, 
buildings  and  improvements  as  a  residence,  work  place  and 
yard,  and  as  inhabitants  and  occupants  of  said  town  and  city 
of  Pueblo  continnously  until  the  year  1885,  when  said  build- 
ings by  wear  and  tear  and  the  action  of  die  elements  became 
demolished ;  and  that  the  said  Anna  Budd,  since  the  demoli- 
tion of  the  buildings  aforesaid,  up  to  January  20,  1890,  con- 
tinued to  exercise  dominion  over  the  whole  of  said  premises, 
and  that  the  acts  in  exercising  such  dominion  were  open  and 
notorious,  and  that  from  the  first  day  of  January,  1874,  to 
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January  1,  1R90,  no  taxes  were  legally  or  otherwise 
upon-  said  lands  and  premises. 

That  the  said  Guilford  G.  Budd  departed  this  life  in  the 
year  1885,  leaving  as  his  sole  heir  at  Uw  the  said  Anna  Budd, 
and  that  all  the  debts  against  his  estate  have  been  paid  by 
the  administrator  thereof. 

That  OD  the  2d  day  of  July,  1887,  the  said  Anna  Budd 
sold  and  conveyed  an  undivided  one  third  of  all  her  tiUe  to 
John  H.  Elspa.ss,  her  uoplaintiff  in  this  action  ;  and  thereup- 
on said  John  H.  Elspass,  acting  for  her  and  with  lier  consent, 
entered  into  and  upon  said  premises  and  erected  thereon  and 
around  thereof  a  good  and  subetmitial  fence  at  a  cost  of  #25.00, 
and  plaintiffs  cnndnued  to  hold  and  occupy  the  same. 

That  ever  since  the  year  1867,  the  plaintiffs  and  their  pi-&- 
decessor  and  grantor  have  been  in  the  peaceful  and  undis- 
puted, and  in  the  actual,  open,  uninterrupted  and  exclusive 
possession  and  occupation  of  the  whole  of  the  parcel  o£  land 
hereinabove  described,  holding  adversely  to  all  persons  since 
the  said  last  date. 

That  said  Mark  G.  Bradford,  county  judge  aforesaid,  ac- 
cepted said  trust,  but  has  never  executed,  nor  have  any  of 
his  successoi-s  in  office  executed  the  trust  as  to  the  htnd  here- 
inabove described;  and  the  plaintiffs  as  successors  of  the 
first  occupant  of  the  land  ai-e  the  cettuit  que  tnut  under  said 
grant  from  the  United  States  ;  that  by  mutual  consent  of 
the  inhabitants  and  occupants  nf  the  land  entered  as  such  town 
site,  streets  and  higliways  were  formed  and  used  by  the  pul>- 
lic  as  such ;  one  of  such  streets  and  highways  bounding  the 
tract  above  described  on  the  west,  now  called  Santa  Fe  ave- 
nue, has  been  naed  as  a  street  until  the  present  time.  And 
plaintiffs  aver  tliHt  at  no  time  since  the  settlement  and  occu- 
[Mtion  of  said  public  domain  was  the  tract  hereinabove  de- 
scribed ever  used  by  the  inhabitants  and  occupants  as  a  street, 
or  regarded  by  such  inhabitants  as  a  street ;  nor  has  there 
ever  been  any  acquiescence  on  the  part  of  any  of  the  actaal 
occupants  since  the  settlement  and  occupation  of  said  public 
ilomain  to  the  present  time  in  the  use  of  said  tract  as  a  street. 
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Tbat  the  pUiiitiff  in  error,  the  City  of  Pueblo,  now  is  and 
ever  since  the  year  18S0  haa  been  a  niunicip»l  corporation, 
created  and  existing  under  and  by  virtne  of  the  laws  of  the 
state  of  Colorado. 

That  the  said  plaintiff  in  error,  with  its  agents  and  assist- 
ants did,  on  the  first  day  of  February,  1890,  unlawfully  break 
and  tear  down  said  fence  of  defendants  in  error,  erected  as 
aforesaid ;  and  did  enter  upon  said  pramises  to  destroy  the 
fence  upon  and  around  said  lot  for  the  purpose  of  converting 
siud  premises  into  a  street  and  public  highway  of  aaid  city, 
and  still  threatens  to  continue  to  lay  open  as  a  public  high- 
way and  street  the  said  premises,  and  deprive  plaintiffs  of 
the  use,  possession  and  enjoyment  thereof,  without  tendering 
or  making  any  compensation  thei-efor ;  pmys  that  the  plain- 
tiffs be  decreed  to  be  entitled  to  the  exclusive  possession  of 
the  lot  above  described,  and  that  the  defendant,  the  City  of 
Pueblo,  its  officers  and  servants,  be  perpetually  enjoined 
from  in  any  manner  entering  upon  said  premises,  or  in  any 
manner  iutei-fering  with  plaintiffs'  exclusive  use  and  occupa- 
tion, enjoyment  and  possession  thereof. 

A  demurrer  was  filed  to  the  complaint  and  overruled. 
Thereupon  defendants  answered: 

Averring,  iiUer  alia,  that  the  said  Mark  G.  Bradford,  pro- 
bate judge,  for  the  purpose  of  carrying  out  and  performing 
the  trust  in  him  vested,  and  conveying  to  the  actual  occu- 
pants of  the  said  lands  the  portions  and  parcels  to  which 
they  were  entitled  according  to  their  respective  interests, 
caused  a  map  or  plat  of  said  land  to  be  made,  known  as  the 
"  Fosdick  Plat,"  and  thereby  subdividing  and  laying  out  said 
lands  in  blocks,  lots,  streets  and  alleys ;  and  that  said  lots, 
blocks,  streets  and  alleys,  as  indicated  on  said  plat  were  made 
sabstantially  as  the  same  weie  laid  out  and  used  by  the  in- 
habitants of  said  premises  before  and  at  the  time  the  said 
plat  was  made,  and  caused  said  plat  to  be  filed  in  the  office 
of  the  clerk  and  recorder  of  said  county  of  Pueblo  as  pait 
of  the  records  thereof. 

That  accoi-diug  to  said  Fosdick  plat  the  streets  of  said 
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town.  Tanning  in  a  general  east  and  west  dii-eotinn,  were 
known  and  numbered  as  Fiont,  Second,  Third,  Fourth,  Fifth, 
Sixth,  Seventh  and  Eighth  streets;  that  said  streets  .were 
parallel  to  each  other  and  laid  out  at  regular  distances  and 
crossed  the  other  streets  of  the  city  at  right  angles  and  made 
a  regular  system  of  streets  for  the  accommodation  of  travel 
and  trade  going  eastward  and  westward  in  said  town  of  Pue- 
hlo ;  that  said  Third  street  was  laid  nut  and  used  as  a  street 
at  the  time  said  plat  wao  filed  as  aforesaid,  fi-om  the  west 
line  of  said  town  of  Pueblo  up  to  its  point  of  interaeotion 
with  Santa  Fe  avenue,  and  also  from  Bradford  street,  a  par- 
allel street  to  Santa  Fe  avenue,  and  distant  therefrom  about 
eight  hundred  feet,  to  the  east  line  of  said  town  of  Pueblo. 

That  between  said  Santa  Fe  avenue  and  said  Bradford 
street,  as  indicated  on  said  Posdick  plat,  there  existed  a  line 
of  high,  precipitous  bluffs  composed  largely  of  shale  and 
other  stone,  lying  about  fifty  feet  above  the  gi-ade  of  aaid 
Third  street,  and  that  said  line  of  bluffs  crossed  at  nearly 
right  angles  the  said  Third  street  and  all  the  stivets  running 
east  and  west  as  described ;  that  tmvel  could  not  pass  over 
said  bluffs  until  the  same  were  gi-aded  and  leveled,  which 
could  only  be  done  at  a  cost  of  many  thousands  of  dollai's. 
That  the  premises  desciibed  in  plaiotiff's  complaint  is  a  part 
and  paitsel  of  Third  sti'eet  as  laid  out  and  described  in  said 
Fosdick  plat,  and  is  situate  wholly  within  the  lines  of  said 
street  between  Santa  Fe  avenue  and  Summit  sti-eet,  and  that 
t>aid  street  has  not  been  changed  or  altered  in  any  particular 
whatsoever,  in  so  far  us  its  couise,  direction,  width  and  dis- 
tance are  concerned,  and  in  this  particular  exists  as  laid  out. 

That  defendant,  on  information  and  belief,  denies  that  one 
Guilfoi-d  C.  Budd  entered  upon  and  took  possession  of  the 
premises  described  in  the  complaint  herein  in  the  year  1867. 
and  admits  that  tn  the  year  1871  the  said  Budd  erected  a 
small  house  thereon,  and  used  the  same  until  the  year  1885, 
since  which  time  the  said  described  pi-emises  have  not  been 
occupied  by  said  plaintiffs  or  any  one  in  their  behalf,  save 
and  except  in  this  particular:  That  on  or  about  the  year 
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1887,  tbe  plaintiffs  caused  to  be  erected  at  the  point  of  inter- 
Bection  of  Santa  Fe  avenue  and  Third  street,  the  same  being 
the  went  line  of  the  premises  in  dispute,  and  at  no  other 
poiut  of  said  premises,  a  board  fence  which  was  used  as  a 
bill  board  for  porting  bills.  The  said  premises  not  being 
capable  of  being  used  as  a  highway  as  an  accommodatioH 
for  tbe  public  at  tliat  time,  the  said  fence  was  permitted  to 
remain  on  said  premises  until  on  or  about  the  first  of  Febru- 
ary, 1890,  when  tbe  same  was  pulled  down  by  said  defendant 
to  open  said  Third  street  as  a  highway.  That  neither  said 
Budd  nor  the  plaintiffs  herein  claiming  under  him  bad  auy 
color  of  title  or  claim  of  any  kind  to  the  ownership  of  said 
premises ;  neither  did  he  nor  any  one  in  his  behalf  make  or 
fi)e  any  statement  in  writing,  or  otherwise,  setting  forth  his 
claim  to  tbe  tract  of  land  in  controversy  as  provided  by  sec- 
tion 4,  article  12,  chapter  84  of  the  Statutes  of  the  Territory 
of  Colorado,  and  that  no  such  statement  of  claim  has  ever 
been  filed,  and  that  said  plaintiffs  are  mere  trespassers  upon 
the  said  described  premises. 

That  said  Mark  G.  Bradford,  pi-obate  judge  as  aforesaid, 
after  conveying  to  eaub  of  the  several  occupants  upon  the 
lands  and  premises  entered  and  laid  out  as  the  town  site  of 
the  town  of  Pueblo,  and  hereinbefore  particularly  described, 
according  to  their  respective  interests,  failed  and  neglected 
to  convey  to  the  proper  or  legal  authorities  of  the  town  of 
Pueblo  the  lands  laid  out  and  used  as  streebt  and  alleys,  and 
neither  have  any  of  his  successors  in  office  made  auy  sucli 
conveyance ;  and  that  tbe  legal  title  in  fee  is  vested  in  the 
county  judge  of  said  county  of  Pueblo  as  his  successor  in 
trust,  and  the  equitable  title  of  said  lauds  so  laid  out  as 
stieets  and  alleys  is  vested  in  defendant  for  the  use  of  the 
people  as  a  highway  or  public  street. 

A  general  demurrer  was  filed  to  the  answer,  which  was 
overruled,  and  judgment  entered  in  accoi-dance  with  the 
prayer  of  the  complaint.  Tbe  city  of  Pueblo,  to  reverse 
this  judgment,  brings  the  case  here  on  error. 
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Mr.  A.  W.  Abbington,  Measi-s.  Gbrby  &  Cahpbbll, 
and  Messrs.  Wauibon  &  Dbvine,  for  pl&intiff  ia  error. 

Messrs.  DixoH  &  DixON,  for  defendants  io  error. 

Mb.  Justicb  GtODdabd  deliveied  the  opinion  of  the  court. 

The  foi-egoing  averments  of  the  complaint  and  answer  suf- 
ticiently  disclose  llie  facts  out  of  which  the  present  contro- 
versy arises,  and  fully  present  the  questions  of  law  that  we 
are  called  upon  to  determine.  The  averment  in  the  com- 
plaint th»t  Guilford  C.  Budd  and  Anna  Budd  were  in  the 
actual  occupation  and  possession  of  the  paicel  of  land  in 
controversy  at  the  time  of  the  entry  of  the  town  site  is  not 
denied  in  the  answer,  and  therefore  stands  admitted ;  and  it 
is  also  admitted  that  neither  of  said  parties,  nor  any  one  for 
them,  filed  a  statement  ns  required  by  section  4,  article  12, 
chapter  84,  of  the  Statutes  of  the  Territoiy  of  Colorado,  which 
enacts  as  follows : 

"  Sec.  4.  Each  and  every  person  or  association,  or  company 
of  peraons,  claiming  to  be  an  occupant  or  occupants,  or  to  have 
possession  or  to  be  entitled  to  the  occupancy  or  possession  of 
snch  lands,  or  to  any  lot,  block,  sbai-e  or  parcel  thereof,  shall, 
within  ninety  days  after  the  first  publication  of  such  notice,  in 
person,  or  by  his,  her  or  their  duly  authorized  agent  or  attor- 
ney, sign  a  statement  in  writing,  containing  an  accurate  de- 
scription of  the  particular  pai-cel  or  parts  of  land  in  which  he, 
she  or  they  claim  to  have  an  interest,  and  the  specific  right, 
interest  or  estate  therein,  which  he,  she  or  they  claim  to  be 
entitled  to  receive,  and  deliver  the  sanle  to,  or  into  the  ofBce 
of  such  corporate  authorities,  judge  or  judges ;  and  all  per* 
sons  failing  to  sigu  and  deliver  such  statement,  within  the 
time  specified  in  this  section,  shall  be  forever  haired  the  right 
of  claiming  or  recovering  such  lands,  or  any  interest  or  es- 
tate therein,  "  *  *  in  any  court  of  law  or  equity." 

It  is  also  admitted  that  no  deed  has  ever  been  executed  by 
the  trustee  conveying  the  legal  title  to  the  land  in  contm- 
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versy  to  any  one.  Upon  these  admitted  facta  the  question 
presented  is  whether  the  interest  that  inui-ed  to  Guilford  C. 
Budd  and  Anna  Budd,  as  actual  occupants  of  the  premises 
in  controTeray,  at  the  time  of  the  entr}-  of  the  town  site  of 
the  town  of  Puebln,  was  forfeited  by  failure  to  file  the  state- 
ment as  required  by  the  foregoing  section. 

By  the  act  of  Congress  approved  March  2,  1867,  entitled 
"  Ad  act  for  the  relief  of  the  inhabitants  of  oities  and  towns 
upon  the  public  lands,"  it  is  provided  that  (sec.  2887,  Rev. 
St»t«.  U.  S.) : 

"  Whenever  any  portion  of  the  public  lands  have  been  or 
may  be  settled  upon  and  occupied  as  a  town  site,  not  subject 
to  entry  under  the  agricultural  pre-emption  laws,  it  is  lawful, 
in  case  such  town  be  incorporated,  for  the  corporate  authori- 
ties thereof,  and,  if  not  incorporated,  for  the  judge  of  the 
county  court  for  the  county  in  which  auch  town  is  situated, 
to  enter  at  the  proper  land  office,  and  at  tiie  minimum  price, 
the  land  so  settled  and  occupued  in  trust  for  the  several  use 
and  benefit  of  the  occupants  thereof,  according  to  their  re- 
spective interests ;  the  execution  of  which  trust,  as  to  the 
disposal  of  the  lots  in  such  town,  and  the  proceeds  of  the 
sales  thereof,  to  be  conducted  under  such  regulations  as  may 
be  prescribed  by  the  legislative  authority  of  the  slate  or  ter- 
ritorj'  iu  which  the  same  may  be  situated." 

The  entry  of  the  town  site  therefore  being  "  in  trust  for 
the  several  use  and  benefit  of  the  occupants  thereof,  accord- 
ing to  their  respective  interests,"  each  of  such  occupants  at 
the  time  of  entry  became,  to  the  extent  of  their  respective 
holdings,  beneficiaiies  of  the  trust,  and  were  vested  with  the 
equitable  ownership  of  the  lot  or  pai'cel  of  land  to  the  extent 
of  theiroccupancy.  Winfield  Town  Co.  v.  Marit,  11  Kan,  128 ; 
Rati^ne  v.  Sterling,  25  Kan.  444. 

And  while  the  execution  of  tht  trust  as  to  the  disposal  of 
the  lots,  etc.,  was  to  be  conducted  under  rules  and  regula- 
tions prescribed  by  the  territorial  legislature,  neither  by  such 
regulations  nor  by  an  act  of  the  trustee  not  in  conformity  to 
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the  provisions  of  the  foregoing  section,  could  the  beneficiary 
be  divested  of  the  right  that  accrued  to  him  under  the  trust. 

The  supi-eme  court  of  the  United  States,  in  the  case  of 
Athi}/  V.  Sally  119  U.  S.  526,  in  pasaiug  upon  this  question, 
say : 

*'  The  power  vested  in  the  legislature  of  the  territory  iu 
the  execution  of  the  trust,  upon  which  the  entry  was  made, 
was  confined  to  regulations  for  the  disposal  of  the  lots  and 
the  proceeds  of  the  sales.  These  regulatioua  might  extend 
to  provisions  for  the  ascertainment  of  tlie  nature  and  extent 
of  the  occupancy  of  different  claimants  of  lots,  and  the  exe- 
cution and  delivery  to  tliose  found  to  be  occupants  in  good 
faith  of  some  oEBcial  recognition  of  title,  in  the  nature  of  a 
conveyance.  But  they  could  not  authorize  any  diminution 
of  the  rights  of  the  occupants,  when  the  extent  of  their  oc- 
cupancy was  HstnbliBbed.  The  entry  was  in  trust  for  them, 
and  nothing  more  was  necessary  tlian  an  official  recognition 
of  the  extent  of  their  occupancy." 

The  supreme  court  of  Montana,  in  the  case  of  the  CU^  of 
Helena  v.  Alhertote,  8  Mont.  499,  apeak  as  follows : 

"*  •  ■;  whicli  rules  or  regulations  might  guide  the  mode 
or  manner  of  executing  the  trust,  but  could  not  substitute 
one  cettai  que  trutt  for  another.  In  other  words,  neither  the 
laws  of  this  territory  nor  the  act  of  the  probate  judge  could 
deprive  any  person  of  tlie  land  occupied  by  him  at  the  time 
when  the  probate  judge  made  entry  for  the  town  site,  aod 
give  such  land  to  one  who  was  not  an  occupant  thereof.  And 
any  attempt  so  to  do  would  be  null  and  void." 

And  in  Winfield  Toum  Co.  v.  MdriB,  tupra,  it  is  said : 

"  The  moment  the  land  is  entered  the  trust  vests  an  abso- 
lute right  in  the  beneficiaries.  There  is  no  provision  for  the 
execution  of  the  trust  until  the  local  legislature  presoribea 
the  necessary  rules  and  regulations,  but  the  legislature  can 
only  direct  in  what  manner  the  trust  shall  be  executed.  It 
cannot  under  a  pretense  of  providing  rules  for  iho  execution 
of  the  trust  change  its  character  or  deprive  those  for  whom 
it  is  intended  of  any  benefits  of  the  ti-ust." 
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The  case  of  QoJUld  v.  MeClellan,  decided  by  tliia  court  in 
1871  and  reported  in  1  Colo.  870,  and  afterwards  affirmed  by 
the  supreme  couit  of  the  United  States  in  13  Wall.  331,  in 
relied  on  as  establuhing  tbe  doctrine  that  a  failure  to  file  tbe 
requii-ed  statement  ipso  facto  divests  the  actual  occupant  of 
all  interest  or  ownership  in  the  land  occupied  by  him  at  the 
time  of  entry  of  the  town  site,  notwithstanding  the  legal 
title  still  remains  in  the  trustee.  While  there  are  some  ex- 
pi'essions  used  in  the  opinion  of  the  fedeml  court  in  that  case 
that  seem  to  justify  this  conclusion,  we  do  not  think  that 
when  read  in  tbe  light  of  the  facts  uf  that  case  they  can  be 
held  applicable  to  this  case,  wherein  the  facta  are  materially 
different.  The  case  there  under  consideration  involved  the 
right  of  one  out  of  possession,  who  predicated  the  right  to 
the  lot  in  question  upon  a  prior  occupation,  and  who  had 
failed  to  comply  with  the  requirements  of  section  4  of  the 
statute  aforesaid,  to  recover  lis  against  one  who  was  the  ac- 
tual occupant  at  the  time  the  entry  of  the  town  site  was  made, 
and  who  had,  in  complianoe  with  the  statute,  filed  tbe  state- 
ment and  procured  a  conveyance  of  tbe  legal  title  from  the 
trustee.  In  deciding  that  question  the  silpreme  court  of  the 
United  States  say : 

"  The  evidence  is  strong  and  quite  convincing  that  at  that 
(]ate  (time  of  entry)  as  well  as  at  the  time  of  the  passage  of 
the  enabling  act,  Mrs.  McCIellan,  the  defendant,  was  in  the 
actual  possession  of  lot  No.  6,  with  valuable  improveraenta 
made  thereon,  and  paying  the  taxes  on  the  same.  Such  must 
have  been  the  conclusion  of  the  court  below,  and  we  concur 
in  it.     The  result  is  vital  to  the  plaintiff's  light  of  recovery." 

In  short,  the  decition  of  tbe  court  was  that  a  failure  to  file 
the  statement  required  bars  all  remedy  of  one  out  of  posses- 
sion as  against  the  party  in  possession,  clothed  with  the  legal 
title. 

The  town  site  act  in  its  iutent  and  puipose  is  analogous  to 
the  general  pre-emption  laws  of  the  government.  Section  5 
of  the  pre-emplion  act  of  1843  required  that  claimants  should 
make  known  their  claims  "  in  wiiting  to  the  register  of  the 
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proper  land  office  within  three  moiitha  fmrn^the  time  of  the 
settlement,  giving  the  designation  of  the  tract  and  time  of 
Bflttlement ;  otherwise  hia  claim  shHll  be  fot-feited,"  etc.  In 
the  case  of  Johnson  v.  T<ne»Uy,  18  Wall.  72,  it  was  insisted 
in  argument  that  Towsley,  haviiig  failed  to  file  his  declara- 
tory statement  within  three  months  from  settlement,  as  re- 
quired by  this  section,  had  forfeited  bis  pre-emption  right  %a 
the  land.  Justice  Miller,  speaking  for  the  court,  said  in  ref- 
erence to  this  contention : 

"  But  it  is  argued  that  if  the  pre-emption  claim  of  Towsley 
was  not  governed  by  the  4th  section  of  the  act  of  1848,  it 
certainly  was  by  the  5th  section  of  that  act ;  and  as  he  did 
not  file  his  declai-ation  of  intention  within  three  months  from 
the  time  of  settlement,  his  claim  was  forfeited  and  gave  him 
no  right. 

"  The  record  shows  undoubtedly  that  his  settlement  com- 
menced about  eight  months  before  he  filed  his  declaration, 
and  it  must  be  conceded  that  the  land  whs  of  that  clsss  which 
had  not  been  proclitimed  for  sale,  and  his  case  must  be  gov- 
3rned  by  the  provision  of  that  section.  It  declares  that  where 
tlie  party  fails  to 'make  the  declaration  within  the  three 
months  his  claim  is  to  be  foiieited  and  the  ti-aot  awarded  to 
tlie  next  settler  in  order  of  time  on  the  same  tract,  who  shall 
have  given  such  notice  and  otherwise  complied  with  the  con- 
ditions of  the  law.  •  •  *  If  no  other  party  has  made  a  set- 
tiement  or  has  given  notice  of  such  intention,  then  no  one 
has  been  injured  by  the  delay  beyond  three  months;  and  if 
at  any  time  after  the  three  months,  while  the  party  is  still  in 
poMseasioiJ,  he  makes  hia  declaration,  and  this  is  d<Hie  before 
any  one  else  has  initiated  a  right  of  pre-emption  by  settle- 
ment or  declaratii)n,  we  csn  see  no  purpose  in  forbidding  him 
to  make  his  declai-atiou,  or  in  making  it  void  when  made. 
*  •  •  As  Towsley's  settlement  and  possession  were  contin- 
uous, and  as  his  declaration  was  made  before  Johnson  or  any 
one  else  asserted  claim  to  the  land  or  made  a  settlement,  we 
think  bis  right  was  not  barred  by  that  seetjon,  under  a  sound 
construction  of  its  meaning." 
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If  All  Rct  that  expressly  provides  a  foi-feitare  upon  failure 
to  file  a  statement  in  conformity  to  its  requirements  is  sus- 
ceptible of  this  construction,  then  the  proviaions  of  section  4 
of  the  town  site  act,  which  provides  that  a  failure  to  file  the 
required  stutemen  t  shull  bar  the  light  to  a  remedy  only,  ought 
not  to  be  construed  to  work  a  forfeiture  of  a  vested  right  in 
the  land,  so  long  as  the  occupant  remains  in  possession  of,  oi- 
exercises  excluHive  dominion  over  the  same,  and  his  failure 
to  Kcquira  the  legal  title  thereto  does  not  in  any  manner  af- 
fect the  lights  of  others. 

The  case  of  Treadway  v.  Wilder,  8  Nev.  91,  is  more  simi- 
lar in  its  facts  to  the  case  at  hai'  than  Cofield  v.  MeChllan, 
and  much  stronger  in  support  of  our  construction  of  the  sec- 
tion under  considemtion  because  of  the  fact  that  the  party  in 
possession  had  failed  to  file  a  stAtement  under  a  similar  pi-o- 
visiun  of  the  town  uite  act.     In  that  case  it  was  said : 

"  Though  an  occupant  of  a  town  lot,  by  neglecting  to  pre- 
sent his  claim  in  accordance  with  the  statute  relating  to  town 
sites,  may  be  bari'ed  of  the  '  right  of  claiming  or  recovering 
such  laud  or  any  interest  or  estate  therein,'  there  is  nothing 
to  prevent  him  fi-om  tshowing,  in  defeiiKc  to  an  ejectment  by 
a  person  who  piYKJures  a  deed,  that  such  plaintiff  has  no  title* 
and  from  tlius  protecting  his  possession." 

The  act  of  Congress  grants  an  unqualified  tiust  to  the  oc- 
cupant, Kiid  to  construe  section  4  of  the  tenitoiial  act  as  pro- 
viding for  a  forfeiture  of  this  trust  upon  failure  to  perform 
a  condition  subsequent,  is  to  impute  to  the  legislature  the 
design  to  indirectly  divest  the  interest  of  the  eeitui  que  trait 
under  the  guise  of  providing  reasonable  regulations  for  the 
execution  of  the  trust. 

This  it  must  be  conceded  it  cannot  do  directly,  and  there- 
fore, since  such  consti-uction  would  render  the  act  nugatoiy 
and  void,  it  ought  not  to  be  indulged  in  when  the  provision 
can  be  upheld  as  a  reasonable  regulation  iji  so  far  as  it  only 
bars  the  remedy  to  one  out  of  possession.  We  think  the  act 
is  clearly  susceptible  of  this  int«rpretiatiou,  and  that  Budd 
and  his  wife  were  vested  with  an  equitable  interest  in  the 
land  in  controversy  at  the  time  of  the  town  site  entry  that 
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h»8  not  been  lost  by  the  {Hilure  to  comply  with  the  requii-e- 
ments  of  section  4  of  the  town  site  act,  and  tiiHt  the  power 
ot  the  court  of  equity  may  be  invoked  to  pi-otect  such  inter- 
est or  right  Hgaiust  an  intruder.  Nor  do  we  think  that  that 
interest  has  in  any  way  been  impaired  by  the  fnilure  to  ac- 
tually occupy  the  premises  during  the  entire  time  if  they 
have  retained  dominion  and  control  of  the  propeity  and  no 
right  haa  been  initiated  thei'eto  by  an  adverse  entry,  i^rinff- 
feUow  V.  Cain,  99  U.  S.  610. 

The  plaintiff  in  en-or  predicates  its  right  to  enter  upon  the 
premises  principally  upon  the  gi-ouiid  that  it  beoiime  vested 
with  an  easement  in,  upon  and  over  the  same  by  vii-tue  of 
the  act  of  the  trustee  in  filing  a  plat  of  the  town  site  known 
as  the  "Poadick  plat,"  and  that  by  including  it  within  the 
limit»  of  Thiitl  street  as  designated  on  the  plat  the  trustee 
thei'eby  dedicated  it  to  the  public  use  as  a  common  highway. 
It  appears  from  the  pleadings  that  the  laud  was  not  used  or 
laid  out  as  a  sti-eet  befoie  or  at  the  time  of  the  entry  of  the 
town  site ;  nor  has  it  ever  since  been  so  used,  and  the  desig- 
nation of  it  as  such  is  fii-st  found  in  the  plat  filed  t^  the 
trustee. 

The  town  of  Pueblo  t>eing  unincorporated,  the  inhabitants 
had  a  vested  interest  in  streets  and  alleys  opened  and  used 
at  the  time  of  the  entry  of  the  town  site,  but  they  had  no  in- 
terest in  the  land  in  dispute  as  a  sti'eet  that  the  trustee  was 
authorized  to  preserve  ;  and  his  act  in  designating  the  same 
as  a  part  of  Third  street  was  unauthorized  and  void.  As  was 
said  in  the  case  of  Bitigham  v.  Walla  Walla,  3  Wash.  Ter.  68 : 

"  The  act,  however,  did  not  contemplate  the  existence  of 
power  in  any  person  or  autliority  in  the  new  town  to  make  a 
plat  of  lots,  blocks,  streets  and  alleys  which  did  not  exist  as 
a  fact,  and  to  which  plat  the  occupants  had  not  given  their 
assent.  ■  *  "  The  lots,  blocks,  streets  and  alleys  contem- 
plated by  the  act,  and  as  to  which  on  the  entry  of  the  lands 
the  interest  of  the  public  attaches,  are  those  lots,  blocks, 
Btieela  uitd  alleys  which  exist  as  a  fact  at  the  time  of  the  eii- 
tiy,  eitner  by  actual  use  or  by  consent  and  acquiescence  of 
the  occupant  affected.  •  •  •  While,  therefoi*,  the  act  of 
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1867  contemplated  the  existence  of  Btreete  and  alleys  in  the 
new  towns  to  which  its  provisions  should  apply,  it  was  such 
streets  and  alleys  as  were  hy  common  consent  used  as  such 
— not  paper  streets  and  alleys  to  which  the  occupant  had 
failed  to  give  assent." 

And  in  the  case  of  Parchen  v.  Aghby,  5  Mont.  68,  it  is  said : 

"  The  rights  of  occupants  accrued  before  the  entry  of  the 
town  site  hy  the  probate  judge,  and  the  mere  fact  that  his 
plat  and  survey  failed  to  designate  a  street  or  alley  as  it  ex- 
isted before  his  entry  and  survey  does  not  thereby  destroy 
such  street  or  alley,  and  change  the  ground  occupied  by  the 
same  into  a  lot  that  can  be  sold.  And  so,  for  the  same  itm- 
son,  if  his  plat  and  sui-vey  had  designated  ground  thereto- 
fore occupied  as  a  lot,  as  an  alley  or  astreet,  such  deaignatioji 
would  not  in  any  manner  affect  the  right  of  the  occupant  to 
his  lot.  All  the  powers  of  the  probate  judge  as  trustee  are 
exhausted  when  he  has  conveyed  to  the  occupants  their  lots 
according  to  their  several  rights  and  intM«sts." 

In  the  case  of  the  City  of  Selena  v.  AV>ertoM,  mpra,  the 
court  say : 

"Undoubtedly  the  laws  of  this  territory  providing  for  a 
map,  and  tlie  act  of  the  probate  judge  in  accordance  there* 
with,  were  valid  and  not  in  conflict  with  the  laws  of  the 
United  States,  when  such  map  designated  and  established  as 
streets  those  portions  of  the  town  site  which  had  theretofore 
been  used  by  the  public  as  streets ;  but  when  the  probate 
judge  undertook  to  establish  by  that  map  a  street  over  lands 
actually  occupied  by  individuals  as  a  I'esidence  when  the  en- 
try  was  made  by  the  probate  judge,  hia  act  was  in  conflict 
with  the  proper  execution  of  bis  trust.*  •  *  The  act  of  the 
probate  judge,  therefore,  was  void,  at  least  so  far  as  it  at- 
tempted to  deprive  occupants  of  their  interests  in  lands  oc- 
cupied by  them,  and  such  act  could  give  to  the  public  no 
title  to  the  premises  against  the  will  of  the  true  occupants." 

To  the  same  effect  are :  Hall  v.  Ai/tby,  2  Mont.  489  ;  Aie- 
many  v.  City  of  Petaluma,  38  Cal.  55S ;  Touin  of  Atpen  t>. 
Bucker,  10  Colo.  184. 
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These  views  are  in  conformity  with  our  legUIatioo  on  this 
subject.     Section  18  of  the  town  site  act  provides : 

"  If  the  title  to  any  such  lands  shall  he  vested  in  any  judge, 
ench  judge  shall  convey  to  the  people,  or  to  the  legal  author- 
ities,'the  land  uied  or  laid  out  by  the  town  authorities  as 
streets,"  etc. 

It  is  therefore  clear  that  the  dedication  of  the  land  in  dis- 
pute as  a  street  was  beyond  the  scope  of  the  trustee's  au- 
thority and  conferred  no  right  or  easement  upon  the  town 
of  Fueblo  nor  upon  its  successor,  Uie  plaintiff  in  ei-ror ;  and 
the  right  of  Budd  and  bis  wife  as  actual  occupants  were  not 
affected  or  impaired  thereby. 

This  view  is  not  contravened  by  the  doctrine  announced 
in  the  Citg  of  J>enver  v.  ClemerUt,  8  Colo.  472,  relied  on  by 
plaintiff  in  error.  The  question  involved  in  that  ca^e  was 
whether  the  acts  of  the  owner  of  the  land,  in  selling  lots  in 
conformity  to  a  certain  plat,  constituted  a  common  law  dedi- 
cation of  the  streets  therein  shown,  which  could  not  after- 
wards be  revoked ;  while  the  question  herein  involved  is  not 
as  to  the  sufficiency  of  the  acts  of  the  trustee  to  constitute 
a  common  law  dedication  of  the  street  in  question,  but 
whether  such  acts  were  within  the  scope  of  his  authority  so 
as  to  operate  as  a  dedication. 

Nor  is  the  farther  claim  relied  on  by  plaintiff  in  error 
tenable,  to  wit :  That  it  became  seized  of  the  land  in  fee  sim- 
ple by  virtue  of  section  4,  p.  237  of  the  Session  Laws  of  1881 . 
In  so  far  as  thitt  provision  attempts  to  vest  the  title  to  un- 
claimed lands  direcdy  in  the  town  it  is  in  contravention  of 
the  act  creating  the  trust,  and  therefore  void.  City  of  Den- 
ver V.  Kent,  1  Colo,  336 ;   Tovm  of  Atpen  v.  Rucker,  supra. 

It  foUo^vs  that  neither  by  dedication  as  a  street  nor  by 
virtue  of  the  latter  provision,  is  the  plaintiff  in  error  vested 
with  any  interest  in  the  land,  and  its  attemped  intrusion 
thereon  is  an  unlawful  violation  of  the  rights  of  defendants 
in  error,  and  the  court  below  committed  no  error  in  decreeing 
the  relief  prayed  for.    The  decree  is  therefore  affirmed. 

Affirmed. 
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Stbblikq  Ieeigation  CoMPAiTT,  Pladstipp,  t.  Downee, 

DEFENDANT. 

1.  AiMUDioxTioM'  or  Pbiobitiks. 

The  statntor;  proceeding  to  Etdjndloate  prioiitiea  of  right  to  the  nae  of 
water  ts  not  an  ordinarr  civil  action  or  proceeding;  It  is  a  proceed- 
ing tut  generit,  to  which  the  rales  govemlDg  ordina^  etvll  aoUona 
are  not  always  applicable. 

2,  Limits  of  STATuToar  Pbockkdino. 

An  adjudication  of  priorities  within  the  meaning  of  the  Irrigation  acta, 
Is  the  judicial  determination  of  the  claims  of  different  parties  to 
the  use  of  water  tor  irrigation  within  the  same  irrigation  district. 
Conflicting  claims  to  priorities  beyond  the  limits  of  the  district  can- 
not be  determined  In  the  gtatntory  proceeding. 

8.  Division  of  Ikbioatioit  Dibtbict. 

The  division  of  an  irrigation  district  b;  a  legislative  act  without  a  sav- 
ing clause,  before  the  final  adjudication  of  priorities  therein,  affects 
Uie  sub ject^matter  of  a  pending  piocdcding  to  adjudicate  priorities, 
and  the  district  court  of  the  proper  county  In  the  new  irrlgaUoD 
district  becomes  vested  with  jurisdiction  to  determine  tlie  priori- 
ties in  such  new  district. 

OHginal  Application  for  Writ  -of  Mandamut. 

When  the  writ  of  mandamv*  waa  applied  for  in  this  case 
there  was  pending  in  the  district  court  of  Weld  county  a 
certain  proceeding  to  adjudicate  the  priorities  of  right  to  the' 
use  of  water  in  Irrigatioii  District  No.  1,  In  that  proceed- 
ing, petitioner  being  a  party,  made  application  to  respondent, 
us  judge  of  that  court,  for  an  order  directing  the  referee  to 
proceed  and  take  such  additional  testimony  as  might  be  of- 
fered by  petitioner  relating  to  such  priorities;  respondent 
refused  to  make  such  order ;  and  thereupon  petitioner  applied 
to  this  court  for  a  writ  of  mandamua  to  compel  respondent 
to  make  such  order  upon  the  referee. 

In  1879  an  act  was  passed,  "  To  Regulate  the  Use  of  Wa- 
ter for  Irrigation,  and  providing  for  settling  the  Priority  of 
Right  thereto,"  Among  other  things  the  act  contained  the 
following : 
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"Sec.  19.  For  the  purpose  of  bearing,  adjudicating  and 
settling  all  questions  concerning  the  priority  of  appropriation 
of  n'ater  between  ditch  companies  and  other  owners  of  ditches 
drawing  water  for  irrigation  purposes  from  the  same  stream 
or  its  tributaries  within  the  »ame  water  diitrict,  and  all  other 
questions  of  law  and  questions  of  right  growing  out  of  or  in 
any  way  involved  or  connected  therewith,  jurisdiction  is 
hereby  vested  exclusively  in  the  district  court  of  the  proper 
county ;  but  when  any  water  district  shall  extend  into  two  or 
more  counties,  the  district  court  of  the  county  in  which  the 
first  regular'  t«rm  after  the  first  day  of  December  in  each 
year  shall  soonest  occur,  according  to  the  law  then  in  force, 
shall  be  the  proper  court  in  which  the  proceedings  for  said 
purpose,  OS  hereinafter  provided  for,  shall  be  commenced ; 
hut  where  said  proceedings  shall  be  once  commenced,  by  the 
entry  of  an  order  appointing  a  referee  in  the  manner  and  for 
the  purpose  hereinafter  in  this  act  provided,  such  court  shall 
thereafter  retain  exclusive  jurisdiction  of  the  whole  subject 
until  Gnal  adjudication  thereof  is  had,  notwithstanding  any 
law  to  the  contrary  now  in  force."     Session  Laws  1879,  p.  99. 

In  1881,  Session  Laws,  p.  142,  an  act  was  passed,  "  To 
make  further  provision  for  Settling  the  Priority  of  Rights  to 
the  Use  of  Water  for  Irrigation  in  the  District  and  Supreme 
Courts,  and  for  making  Record  of  such  Priorities."  But  the 
act  of  1881  made  no  change  as  to  the  court  to  exercise  juris- 
diction in  such  proceedings. 

Mr.  Chaklss  L.  Allbjt  and  Mr.  E.  E.  Arhodb,  for  peti- 
tioner. 

Mr.  H.  N.  HATNE8,  Mr.  J.  W.  MoCkbebt  and  Mr.  C.  D. 
Todd,  for  respondent. 

Mb.  Justice  Elliott  delivered  the  opinion  of  the  court 

The  application  for  a  writ  of  mandatmta  in  this  proceeding 
requires  the  consideration  of  the  irrigation  acta  of  1879  and 
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1881,  providing  for  the  adjudication  of  priorities  of  right  to 
the  use  of  water  for  irrigatioD,  and  other  legislative  acta  con- 
nected therewith.  See  Session  Laws  1879,  p.  94 ;  also  Ses- 
sion Laws  1881,  p.  142. 

By  virtue  of  the  Hct  of  1879,  jurisdiction  attached  to  the 
district  court  of  Weld  county  to  hear  and  determine  priorities 
of  right  to  the  use  of  water  fur  irrigation  in  Irrigation  Dis- 
trict No.  1,  as  originally  constituted ;  and  this  jurisdiction 
was  not  interfered  with  by  the  act  of  1881. 

Id  the  fall  of  1886,  application  having  been  duly  made, 
the  district  court  of  Weld  county  took  cognisance  of  a  pro* 
ceediog  to  detei-niine  such  priorities,  and  a  referee  was  ap- 
pointed to  take  the  evidence.  Afterwards  a  decree  was 
rendered  ;  and  from  such  decree  an  appeal  was  taken  to  the 
supreme  court ;  the  decree  was  reversed,  and  the  cause  re- 
manded for  further  proceedings.  See  Fort  Morgan  Land 
and  Canal  Co.  v.  South  Platte  IHtch  Co.,  18  Colo.  1. 

Irrigation  District  No.  1  as  originally  constituted,  was  as 
follows:  "Distiict  No.  One  shall  consist  of  alUands  irrigated 
from  ditches  from  the  South  Platte  river,  between  its  inter- 
section with  the  state  line  of  Colorado  and  Nebraska,  and 
the  mouth  of  the  Cache-la-Poudre."  Session  Laws  1879, 
p.  97,  §  6. 

While  the  appeal  in  the  Fort  Morgan  Cate  was  pending 
in  the  supreme  court,  an  act  was  passed  dividing  Irrigation 
Diatiict  No.  1,  and  constituting  a  new  district  as  follows: 
"  That  Water  District  No.  64  shall  consist  of  all  lands  irri- 
gated by  water  taken  from  that  portion  of  the  South  Platte 
river  between  the  western  .boundary  line  of  Washington 
county  and  the  state  line  of  Coloitulo  and  Nebraska,  and 
from  the  streams  draining  into  the  said  portion  of  the  South 
Platte  river."     Session  Laws  1889,  p.  218,  §  14. 

Irrigation  District  No.  64  extends  through  several  new 
counties  created  out  of  territory  formerly  belonging  to  Weld 
county,  and  these  new  counties,  by  the  act  of  1891,  now 
belong  to  another  judicial  district. 
.    1.  The  record  of  proceedings  in  tlie  Fort  Morgan  Ca»4 
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being  remanded  to  (he  cUstriot  court  of  Weld  county,  that 
court  refused  to  proceed  with  aa  adjadication  of  priorities 
except  as  between  the  ditches  remaining  in  Irrigation  District 
No.  1,  on  the  ground  that  the  act  of  1889  had  terminated  its 
jurisdiction  to  adjudicate  priorities  in  District  No.  64,  the 
court  holding  that  the  distiict  court  of  the  proper  county  in 
the  new  inigation  district  had  become  vested  with  the  juris- 
diction to  determine  the  priorities  in  such  new  district. 

Counsel  for  petitioner  contend  that  the  creation  of  a  new 
irrigation  district  by  the  htw  of  1889  did  not  afFect  the  juris- 
diction of  the  Weld  county  district  court  over  those  parties 
who  were  hefor«  it  at  the  time  the  law  was  euacted,  even 
though  their  ditches  were  within  the  new  district ;  tliey  sub- 
mit the  following  as  the  proper  test :  "  The  question  involved 
is  necessarily  this,  whether  the  Weld  county  district  coui't 
has  jurisdiction  over  the  subject-matter." 

In  an  ordinary  civil  action  or  proceeding  where  the  juris- 
diction of  a  superior  court  of  record  has  attAched,  it  will  not 
be  divested  by  the  mere  pass^e  of  a  leg^lative  act  changing 
district  or  county  boundaries.  But  the  statutory  proceeding 
to  adjudicate  prioriUea  of  right  to  the  use  of  water,  under 
the  irrigation  acts  of  1879  and  1881,  is  not  an  ordinary  civil 
action  or  proceeding ;  it  is  a  proceeding  *u(  generii,  to  which 
the  rules  governing  ordinary  civil  actions  toe  not  always 
applicable. 

2.  The  objects  and  purposes  of  the  irrigation  acte  roust  be 
kept  steadily  in  view  in  determining  controvereies  arising 
thereunder.  Of  these  acts  it  has  been  said :  "  They  are  in 
the  nature  of  police  regulations  to  secure  the  orderly  distri- 
bution of  water  for  irrigation  purposes,  and  to  this  end  they 
provide  a  system  of  procedure  for  determining  the  priority 
of  rights  as  between  the  carriers."  And  again,  "  The  au- 
thority of  the  General  Assembly  to  enact  laws  regulating 
the  distribution  of  water  to  actual  appropriators  provided 
they  do  not  substantially  affeot  coastitutional  or  vested 
rights,  is  undoubted."     NtchoU  v.  Mcintosh,  ante,  22. 

The  irrigation  acts,  above  referred  to,  provide  for  separate 
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irrigation  districts,  the  territories  of  each  district  being  more 
or  lees  compact;  they  pi-ovide  for  determining  priority  of 
appropriation  of  water  for  irrigation  purposes  between  ditch 
companies  within  the  mine  teater  dittriot  by  a  yudimal  decree 
to  be  rendered  by  the  diatriet  court  of  the  proper  county  ;  they 
provide  for  a  commissinaer  for  each  irrigation  didtrict  who 
is  to  supervise  the  diatiibution  of  water  between  the  seveml 
ditches  in  pui-suance  of  such  decree,  the  commissioner  being 
authorized  to  summnrily  execute  and  enforce  the  same.  The 
irrigation  acta  provide  for  a  separate  adjudication  of  priorities 
for  each  irrigation  district,  but  not  for  the  settling  of  prior- 
ities beyond  the  limits  of  the  district.  Act  of  1879,  §§  16-19 ; 
aet  of  1881,  §§  4,  9. 

Priority  is  a  relative  or  oomparatiTe  term.  An  adjudica- 
tion of  priorities  within  the  meaning  of  the  irrigation  acts, 
\ii  the  judicial  determination  of  the  claims  of  different  par* 
ties  to  the  use  of  water  for  irrigation  within  the  same  iniga- 
tion  district ;  the  decree  of  the  court  in  requii'ed  to  specify, 
among  otiicr  thiugs,  the  amount  of  each  party's  appropria- 
tion and  the  order  in  which  he  is  entitled  to  enjoy  the  same; 
to  do  this,  the  claims  of  the  several  parties  must  be  consid- 
ered in  the  same  proceeding ;  and  without  this,  there  can  be 
no  determination  of  their  i-elative  or  comparative  rights,  and, 
hence,  no  adjudication  of  their  priorities. 

8-  The  water  commissioner  must  have  a  decree  iti  which 
the  relative  rights  of  the  different  ditches  are  clearly  set 
forth  in  their  order,  else  he  has  do  certain  guide  to  control 
his  action.  It  is  difficult  to  conceive  what  force,  if  any,  a 
decree  of  priority  in  favor  of  an  irrigating  ditch  would  have, 
nnless  rendered  by  the  proper  court  in  an  appropriate  pro- 
ceeding and  in  the  proper  irrigation  district ;  unless  so  ren- 
dered and  entered,  it  would  be  foraign  to  the  subject-matter 
of  the  proceeding.  In  a  certain  sense,  then,  the  division  of 
an  irrigation  district  before  the  final  adjudication  of  prioriUes 
therein,  does  affect  the  subject-matter  of  a  proceeding  pend- 
ing to  adjudicate  priorities,  and  does  affect  the  jurisdiction 
of  the  court  Bubstaatially  as  held  by  Judge  Downer. 
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By  the  act  of  1889,  we  must  suppose  that  the  legielatura 
ooneidered  Iri-igatioii  Diatrict  No.  1  too  large  for  the  oonven 
lent  adjudictition  and  eiifoi-cement  of  priorities  of  right  to 
the  use  of  water  for  irrigation,  and  so  divided  the  district. 
This  act  having  been  passed  without  any  saving  clause,  a  new 
proceeding  becomes  necessary  in  Irrigation  District  No.  64 ; 
in  such  new  proceeding  the  rights  of  petitioner  and  of  all  par- 
ties liaving  ditches  in  the  new  district  should  be  ascertained 
ead  adjudicated. 

The  objection  that  petitioner  is  liable  to  have  its  rights  in- 
terfered with  by  reason  of  the  fact  that  its  claims  to  priority 
cannot  be  considered,  compared  and  adjudged  iu  connection 
with  the  claims  of  those  having  ditches  farther  up  the  Platte 
river  in  Irrigation  District  No.  1,  ia  doubtless  a  matter  of 
some  importance ;  but  the  same  objection  is  liable  to  arise 
wherever  the  same  natural  stream  includes  diETerent  water 
districts,  as  was  the  case  with  several  of  the  original  districts. 
For  such  injuries  some  remedy  must  be  sought  other  than 
the  statutory  adjudication  of  priorities,  since,  as  we  have 
seen,  the  statutory  proceeding  provides  only  for  settling 
priorities  within  the  same  irrigation  district.  Saint  v.  Quer- 
rerio,  17  Colo.  448. 

The  alternative  writ  of  mandamu*  will  be  quashed  and 
petitioner's  applicatioa  dismissed. 

DimtUted, 
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ABANDONMENT: 

Abandonubnt  of  Watbb  Kiohts.^A  peraon  ma;  abandon  an  irri- 
gating ditch  nlthout  abandoning  bis  water  rights;  such  rights  ma;  be 
abandoned  bynonuBer;  but,  so  long  as  the  approprlstor  ccmtinues  the 
nse  ol  such  rights  without  an;  unreasonable  voluntai?  ceEsalion,  an 
abandonment  will  not  be  presumed  against  him.  Nichoia  e.  Meln- 
toKli,  22. 
ACCOUNTING; 

1.  Collateral  Secvkitt'. — It  appearing  that  stock  of  a  corporation 
had  been  deposited  as  security  for  the  payment  of  certain  notes  and 
other  advances,  it  is  held,  under  the  cireamBtances  of  this  case,  that  do 
judgment  based  on  either  of  the  notea  should  be  allowed  until  the  dis- 
position of  the  stock  shall  havebeenaccuuntedfor.  Joneav.  3uUon,2^. 

2.  Trusts  ABSTBuSTBBB.^Tbe  trustee  of  aresulting  trust  having  paid 
taxes  upon  the  land  is  entitled,  under  the  circumstances  of  this  ease,  to 
reimbursement  on  account  thereof  before  being  divested  of  the  title. 
Warren  e.  Adamt,  Sid. 

ACTIONS: 

1.  ActionbtSubety.— Asnre^  who  has  paid  an  obligation  has  aright 
of  action  against  his  principal  for  the  amount  paid,aud  also  against  his 
cosureties  for  contribution,     Sioem  r.  Nemelt,  397. 

2.  XiLLiHO  AUD  CoNTERBios  OF  A  HIM  ALB.^  Where  a  railroad  corn- 
pan;  kills  an  animal  of  another  and  converts  the  same  to  li»  own  use,  it 
maybe  made  liable  in  damages  whether  the  killing  be  negligent  orothei^ 
wise.     Atehiaoa,  T.  ±  B.  F.  B.  S.  Co.  r.  Tanner,  558. 

3.  Penal  Statute.— The  act  of  18S7,  providing  that  a  railroad  com- 
pan;  shall  be  liable  for  twice  the  full  Talue  of  each  animal  killed  by  it, 
in  case  It  fails  to  comply  with  the  statute  by  recording  a  description  of 
the  animal  and  marking  Its  hide,  Is  a  penal  statute.    lb. 

4.  PxACTiCE — Pabtibb. — An;  or  all  peraons  jointly  or  severally  lia- 
ble upon  the  same  obligation  ma;  be  Included  in  an  action  thereon,  at 
the  option  of  the  plaintiff.    Lux  v.  ifeLeoil,  46Q. 

6.  Sake. — Under  the  provision  of  the  civil  code,  the  obligee  inabond 
given  on  appeal  from  a  justice  of  the  peace  to  the  county  court  may,  If 
he  so  elects,  sue  the  surety  thereon  without  joining  the  principals;  or 
having  joined  them  and  not  having  procured  service  of  summons  upon 
them,  may  proceed  against  the  defendant  served  as  it  he  were  tlie  only 
defendant.    lb. 
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ABUISSIONS.-  See  EVIDENCE. 
ADVERSE  PBOCEEDINGS: 

1,  Notice  of  Lib  PBtinKife.— Althougb  section  2T7  of  the  civil  code 
with  reference  to  filing  notice  of  the  pendancy  of  aotionB  applies  to  the 
aoUon  of  ejectment,  adverse  proceedings  under  the  acts  of  Congress  ore 
not  affected  thereby.     People  ex  reL  v.  DUtriet  Court,  34S. 

2.  JliNiKQ  Claims.— A  purchaser  pendente  Ute  of  the  premises  in 
oontroversf  in  an  adverse  suit  is  bound  b;  the  resnit  of  the  litiga- 
tjon.     lb. 

AGENTS  AND  AGENCY: 

1.  Bborjsbs'  COMHIseiOMS.— Where  the  principal  has  placed  property 
in  the  liands  of  different  agents  for  aale  at  the  same  price,  he  ma;  pay 
the  oommiBsions  to  the  one  who  produced  the  purchaser.  By  paying 
the  commissions  to  tlie  one  who  brought  the  purchaser,  he  is  relieved 
from  liability  to  the  other.     Bcott  v.  Lloyd,  401. 

2.  Pbincipai.  and  Aasirr.~The  rule  requiring  good  faith  and  fair 
dealing  on  the  part  of  an  ^ent  toward  his  principal,  and  not  permitting 
him  to  assume  a  double  capacity  whereby  his  interest  may  conflict  with 
those  of  his  principal,  is  not  violated  by  the  agent's  agreement  to  forego 
a  part  of  his  commissionB  in  order  to  consummate  a  trade.     R. 

3.  Sam£. — There  is  nothing  reprehensible  In  the  agreement  of  a  real 
estate  agent  to  divide  his  commissions  with  a  purchaser.  It  is  to  be  re- 
garded rather  as  a  pei-sonal  aaoriflce  on  his  part  to  farther  the  interests 
of  his  principal.     lb. 

AGREEMENTS  r  See  CONTRACTS. 

AMENDMENTS;  Bee  also  PRACTICE  IN  CIVIL  ACTIONS. 

1.  AmcNDHENT  OF  JuuOHEiTt. — Ad  eiTor  in  the  entry  of  a  judgment 
of  a  trial  court  may  be  corrected  in  that  court  nunc  pro  tuac,  pending 
appeal;  and  the  amended  judgment  may  be  certified  to  this  court  as  A 
put.  of  the  record.     Klndel  u.  Litho'jrapMng  Co.,  310. 

2.  AiiEMDNEin  OF  LxQisLATivE  BiLLB. — It  Is  provided  by  the  con- 
etituUon  that  no  bill  shall  be  so  altered  or  amended  on  Its  passage  through 
either  house  as  to  change  Itsortginal  purpose,  but  this  does  not  prohibit 
an  amendment  which  is  mei'cly  an  extension  of  the  original  purpose  ot 
the  bllL     In  re  Amendments,  366. 

3.  Same. — The  right  of  amendment  may  be  exercised  with  equal 
freedom  by  either  iiouse  irrespecUve  of  the  question  as  to  the  partic- 
ular body  in  which  the  bill  originated.     lb. 

4.  Sank. — The  title  ot  a  bill  may  be  so  amended  as  to  oover  the  orig- 
inal purpose  of  the  bill  as  extended  by  amendmenta.    lb. 
AMOTION; 

1.  ExBCUTiVB  AND  Judicial  Powebb. — The  power  of  the  governor 
over  the  flre  and  police  board  of  the  city  of  Denver  in  respect  to  order* 
of  appointment  and  remoTal  depends  entirely  upon  ttte  terms  of  the 
charter  as  amended  by  the  legislature  In  1893;  and  it  la  the  province  of 
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the  courts  to  construe  that  act  lu  oases  of  actual  litigation  krising  ther» 
under.     People  ex  rel.  v.  Martin,  G65. 

2.  FiBX  AiTD  FouCE  BoABD. — The  limitation  clause  In  the  charter  of 
1893,  forbidding  the  governor  to  rcmoYe  members  of  the  fire  and  police 
board  for  political  reasons,  was  intended  to  promote  efficieno;  in  the 
fire  and  police  departments,  and  to  prevent  their  being  used  to  advance 
the  liitei*ests  of  any  political  party  or  individual;  but  as  the  charter 
now  stands,  practical  effect  cannot  I>e  given  to  such  limitation,  except 
as  it  ma;  operate  upon  the  oonscience  of  Lbe  execnUve,  and  so  control 
his  official  conduct    lb.    ■ 

3.  Samb. — Under  the  charter  of  18&3,  when  Uie  governor  makes  an 
order  for  the  removal  of  a  member  of  »  fire  and  police  board,  and  states 
the  cause  therefor  in  writing,  such  written  statement  b;  the  governor 
must  be  held  the  exclusive  and  conclusive  proof  of  the  cause  for  mak- 
ing such  order.     lb. 

APPEALS; 

1.  CouHTT  TO  District  Coitbts. — There  are  under  the  statute  two 
methods  provided  for  t^ing  appeals  from  judgments  of  the  county 
courts  to  the  dletiict  courts,  one  being  applicable  to  appeals  in  ordi- 
nary civil  actions,  the  other  to  appeals  from  judgments  and  orders  In 
probate  proceedings.     Mortgage  Truat  Co.  e.  StUott,  894. 

2.  Nkw  Bokd. — When  it  is  made  to  appear  that  the  soretj  upon  an 
appeal  l>ond  has  become  insufficient,  the  oourt  having  jurisdiction  of 
the  appeal  may  order  the  giving  of  a  new  bond  with  sufficient  surety 
as  a  condition  to  the  maintenance  of  the  appea],  and,  in  default  of 
compliance  with  such  order,  may  dismiss  the  appeal.  WilUatna  t. 
miliam*,  19. 

3.  Pbobatb  FBOCEXDiHae. — The  requirements  of  Mie  act  of  1886,  as 
to  notice,  etc.,  of  appeal  from  the  county  to  the  district  court,  were 
not  applicable  to  appeals  from  orders  and  judgments  In  probate  pro- 
ceedings.   Mortgage  Trutt  Co.  v.  ElUott,  894. 

4.  Sjuik— Time 'mat  BS  Bxtbndbd.— A  county  conrt  sitting  tor  the 
transsctjon  of  probata  business  has  power  to  extend  the  time  for  filing 
a  bond  on  appeal  to  the  district  court  from  a  judgment  or  order  entered 
in  such  matters.    lb. 

5.  Supbbux  Codbt— Qco  W abb AMTO.— Since  the  passage  of  the  act 
creating  the  court  of  appeals,  the  supreme  conrt  Is  without  jurisdiction 
by  writ  of  error  or  by  appeal  to  review  a  judgment  of  a  district  court 
in  an  action  for  the  usurpation  of  a  public  ofSoe.  People  ex  rel.  v.  Car- 
ver, 86. 

0.  Statftobt. — Appeals  are  creatures  of  the  statute;  neither  joinder 
in  error  nor  the  consent  of  parties  can  confer  jurisdiction  upon  this 
court  by  appeaL    Gordon  t.  Qrav,  167. 

APPEAL  BONDS; 

1.  New  Bobd.— Wben  It  is  made  to  appear  that  tba  surety  npon  an 
appeal  bond  has  become  insufficient,  the  court  having  jurisdiction  of 
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the  appeal  maj  order  tlie  ^vliig  of  a  new  bond  with  aoffloient  mre^ 
as  a  condition  to  the  maintenance  of  the  appeal,  and.  In  default  of 
compliance  with  such  order,  m»j  diamlsa  the  appeaL  WiUiaiMt.  Wil- 
Uamt,  19. 

2.  pRAcnox — Pastixb. — Any  or  all  persona  jointly  or  sereiallj  11>bl« 
upon  the  same  obllgstion  may  be  Included  in  an  action  tiiereon,  at  the 
optloa  of  tike  plaintiff.    Xuz  v.  McLeod,  4U. 

3.  Sahb. — Under  the  provlrion  of  the  civil  code,  the  obligee  in  a 
bond  given  on  appeal  from  a  Juadce  of  Uie  peaca  to  the  coontf  court 
may,  if  he  so  elects,  sue  the  anretj  thereon  without  joining  tite  priiH^- 
pala;  or  having  joined  them  and  not  having  procured  amrice  of  Bom- 
mous  upon  them,  may  proceed  against  the  defendant  served  aa  if  he 
were  the  only  defendant.     lb. 

4.  Sdbktiss. — The  provisions  of  the  statute  relating  to  the  liability 
ol  sureties  upon  an  appeal  bond  enter  Into  and  become  a  part  of  the 
obllgatioD.    lb. 

fi.  Saub. — A.  surety  on  a  bond  given  on  appeal  from  a  justice  of  the 
peace  to  the  count;  court  la  liable  thereon  for'the  amount  of  the  orig- 
inal judgment  and  coeta  in  case  of  a  dismissal  of  the  appeaL    lb. 

8.  Sahk. — Where  the  order  appealed  from  pi«vlded,  among  other 
things,  that  tlie  appellant  should  make  certain  monthly  payments  to 
the  appellee,  and  the  condition  of  the  appeal  bond  was  that  the  appel- 
lant "  will  satisfy  and  perform  the  judgment  and  order  appealed  from 
in  case  the  same  shall  be  conflrmed:"  Held,  that  tite  sureties  are  not 
liable  for  the  satisfaction  or  performance  of  the  judgment  with  r«speet 
to  Installments  payable  after  afSrmanoe.  Couan  e.  Cowan,  310. 
APPELLATE  PHACTICEr 

1.  ADVAWCnro  Cadbeb.— If  public  interests  require  It,  a  oaosa  may 
be  advanced  and  a  speedy  determination  tiad,  boUi  in  the  trial  oonrt 
and  upon  appeal,  should  an  appeal  be  taken.  2n  re  LtffUlatiee  Appro- 
priations, 63. 

2.  Appeal  Bokd. — When  it  Is  made  to  appear  that  the  surety  npon 
an  appeal  bond  has  become  insufficient,  the  oourt  having  jurisdiction  of 
the  appeal  may  order  the  giving  of  a  new  bond  with  sufflojent  surety 
as  a  condition  to  the  maintenance  of  the  appeal,  and,  in  default  of  com- 
pliance with  such  order,  may  dismiss  the  appeaL  WtUtan*  v.  Wtl- 
liama,  10. 

8.  Findings  of  Fact. — The  evidence  will  not  be  reviewed  for  the 
purpose  of  passing  npon  its  weight.  The  verdict  of  the  jury  Is  gen- 
erally conclusive.     Eallack  c.  Hinckley,  88. 

4.  Samk.— Whei-e  a  cause  la  tried  before  a  referee  havli^  authority 
to  hear  and  decide  the  whole  issue,  his  findings  of  facts  upon  oral  and 
documentAry  evidence  are  entitled  to  the  same  conridenttion  as  the  ver- 
dict of  a  Jury,  or  the  findings  of  the  court  based  upon  like  evidence  pro- 
duced in  open  court     Kimball  v.  Lytm,  266. 

C.  Same.— Where  an  issue  of  fact  is  tried  at  nM  prUu  npon  eridenc* 
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taken  and  reported  in  writing,  the  appellate  conrt  will  Bift  and  welgli 
the  evidence  with  the  view  to  a  just  determination  of  the  iMue  uninflu- 
enced by  the  finding  o(  the  trial  court.  Bittmatterv.  Bri»baTie,Sll; 
Sielmer  v.  Sriabane,  885. 

9.  Sakz. — When  a  cause  Is  tried  upon  oral  teatimoDj  and  the  conclu- 
aions  of  fact  by  the  trial  court  are  fairly  Buatained  by  the  evideDce,  the 
appellate  court  will  not  reverse  the  judgment  upon  an  assignment  of 
error  which  goes  merely  to  the  enfSclenoy  ol  the  eridenoe.  Diagviatt 
0.  Weld  Conn*,  416. 

7.  Ihhatebiai.  Error. — Where,  from  a  review  of  the  whole  record, 
it  clearly  appears  that  the  judgment  rendered  Is  light.  It  will  not  be  re- 
versed by  the  appellate  court  on  the  sole  gronnd  that  some  erroneous 
reason  for  the  decision  was  expressed  by  the  trial  court  Home  Int. 
Co.  c.  Batlroad  Co.,  46. 

8.  Same. — While  the  action  of  the  court  below  In  directing  the  jnry 
to  separate  from  their  verdict  a  recommendatdon  for  meroy  was  objeo- 
tJouable  in  that  it  was  misleading,  the  error  was  cured  by  an  Instruction, 
given  while  the  verdict  was  yet  under  control  of  the  jury,  to  the  effect 
that  the  punishment  for  murder  of  the  flrst  degree  was  absolutely  fixed 
by  law.    Mora  «,  The  People,  256. 

D.  Save. — While  good  praotioe  would  have  required  that  a  demurrer 
filed  be  rnled  upon  and  sustained,  yet  when  the  same  result  waa  reached 
npon  a  motion  for  Judgment  upon  the  pleadings,  the  error  was  one  of 
form  and  not  of  substance,  and  will  be  disregarded.  Kindel «.  Litho- 
graphing Co.,  310. 

10.  Same. — Error  onnnot  be  predlcat«d  upon  the  o*erruling  of  a  chal- 
lenge of  a  jaroT  for  cause,  even  If  erroneous.  If  the  record  does  not  dis- 
close that  the  party  complaining  exhaueted  Ms  peremptory  challenges 
before  going  to  trial.     U.  P.  Bv-  i^O-  «■  Traev,  331. 

11.  SAUE.^When  it  appears  that  the  error  complained  of  was  not 
prejudicial  it  will  not  be  considered.     WUlard  c.  JfeUor,  634. 

12.  OBJKCnoNS.— Evidence  which  was  admitted  at  the  trial  without 
objecdon  cannot  be  objected  to  tor  the  first  time  in  this  court.  Mora 
e.  The  People,  256. 

IS.  Save. — When  the  record  fails  to  show  any  objection  or  exception 
to  the  admission  of  certain  testimony  at  the  tilal,  the  appellant  will  be 
held  to  have  waived  his  right  to  predicate  error  thereon.  MorrU  v. 
Bverly,  629. 

14.  Same. — The  practice  of  statin);  causes  of  action  In  general  terms, 
like  the  common  counts,  is  not  favored  by  the  oode;  but  objections  to 
such  mode  of  pleading  should  be  taken,  If  at  all,  by  special  demurrer 
or  motion;  they  will  not  be  entert^ned  when  raised  for  the  first  time 
OD  appeal  or  error.    Kimball  t.  Xyon,  28a. 

15.  Saks.— An  objection  made  for  the  first  thne  in  the  appellata  court 
is  viewed  with  judicial  disfavor,  even  though  the  objection  be  one  which 
may  be  r^sed  at  any  time;  In  such  case,  the  rule  that  the  allegatlohe 
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of  a  pleading  are  to  be  coostmed  moat  strongly  against  the  pleader, 
doBB  not  apply.    Mutock  o.  Wilton,  296. 

16.  Saux. — Where  the  existence  of  a  fact  may  be  gathered  from  tlie 
allegations  ot  the  complaint,  the  want  of  direct  and  positive  avermenta 
showing  anch  fact  will  not  he  deemed  a  fatal  ground  of  objection,  when 
made  for  the  first  Ume  in  the  appellate  conrb    lb. 

17.  Sajcb. — No  objection  having  been  made  in  the  court  below  by 
answer,  objection  to  evidence,  byrequeBtforinstrucUonorinaoyother 
manner  that  the  contract  was  champertons,  it  cannot  be  made  for  the 
first  UiDe  tn  this  court.     Kuteher  v.  Love,  642. 

18.  PsKSUMpnoNS. — When  neither  the  motion  for  a  new  trial  nor  the 
affidavits  touching  the  grounds  thereof  are  preserved  in  the  bill  of  ex- 
ceptions, it  will  be  presumed  that  Uie  motion  was  properly  overruled. 
Jordan  v.  The  People,  417. 

APPBOPRIATIONS: 

1,  CoNBTiTUTiON'A.i,  Law — AppbopbiAtioms. — Appropriations  In  ex- 
cess  of  the  limits  prescribed  In  the  oonstitntion  are  absolutely  void;  if, 
however,  the  appropriations  made  by  the  ninth  general  assembly  ex- 
ceeded tbe  estimated  revenues  for  the  years  !St)3  and  1864,  aa  all  cannot 
bep^d,  aqnestionof  preference  between  claimants  is  involved  tliat  can- 
not be  determined  in  an  ex  parte  proceeding.  In  re  LegigtaUte  Appro- 
priation!, 68. 

2.  Samb.— An  appropriation  Is  in  every  Instance  a  prerequisite  to  tbe 
payment  of  money  out  of  theatatetMaaury.    Goodt/koonU  v.  Acker,  360. 

8.  Same. — An  act  providing  that "  the  inspector  of  metalliferous  mines 
shall  receive  a  salary  of  $8,600  per  year  and  ten  cents  per  mile  for  mile- 
age actually  traveled,  to  be  paid  •  •  *  ont  of  any  money  appropriated 
for  tliat  purpose,"  does  not  constitute  an  appropriation.    lb. 

4.  Samb. — Although  no  set  form  of  words  is  necessary  to  constitute  an 
appropriation,  it  being  sufflcient  If  the  legislative  intent  to  appropriate 
clearly  appears,  the  courts  Invariably  refuse  to  infer  an  intention  to 
appropriate  from  doobttul  or  ambiguous  language.     lb. 
AKGUMENT: 

1.  DiscRETiOH — LiMiTiHa  ABOTTHEirrs. — The  fixing  a  limitation  upon 
nrguments  of  counsel  in  a  civil  action  isamatteraUnost  entirely  within 
tlie  discretion  of  the  trial  court.     Sj/tvester  v.  Jerome,  128. 

2.  Saue. — Couneel  for  the  state  and  for  the  defense  stand  before  the 
jury  on  an  absolute  equality.  The  nature  and  scope  of  argument  which 
will  be  permitted  is  largelywltliin  the  discretion  of  the  presiding  judge, 
and  an  appellate  court  will  interfere  only  when  a  gross  abuse  of  discre- 
tion is  made  to  appear.     Jordan  v.  TAe  People,  417. 

8.  Same.— The  conduct  of  tbe  district  attorney  In  hIsMgumentto  the 
Jury,  even  if  improper,  oannot  be  made  available  to  reverse  a  judgment, 
unless  such  conduct  was  objected  to  at  the  time,  Torrltv.  The  People, 
438. 


jM,Googlc 


Indbx.  607 

assignments: 

1.  AesiOHMZNT  OF  Cboak  IN  AcTioM.— A  claim  for  damages  toprop- 
erty  may,  under  our  Btatate,  be  uslgned  bo  as  to  vest  In  the  nasl^ee  the 
right  of  action  in  bis  own  name;  tbe  genernl  rule  1b  that  aaaignabllity 
and  deaceDdtbltit;  go  hand  la  hand.     HoToe  Inn.  Co.  t.  Railroad  Co.,  4S. 

2.  Save. — The  asHlgument  of  part  of  an  entire  demnnd  vlll  not  be 
sustained  at  law,  but  will  be  upheld  in  equity,  wbere  the  demand  is  for 
somo  cert^n  or  deflnita  fund  which  equity  requires  shall  be  divided  ac- 
cording to  the  aaslgoment.    lb, 

3.  Samb. — Where,  aft«r  the  execution  and  delivery  of  a  promissory 
note,  a  person  other  than  the  payee  and  not  otherwise  oonnectad  with 
the  note,  foranewandsaffloientcODslderatlonTecelvedby  hlmulf  from 
the  payee,  promisBB  to  pay  the  note  tnd  thereupon  Indorses  the  same, 
he  thereby  makes  the  debt  bis  own,  and  such  debt  is  assignable  so  as 
to  Test  In  tlie  assignee  a  right  of  action  In  hia  own  name.  FUk  v.  Meter, 
68. 

ATTACHMENTS: 

1.  ATTAOHNBirr. — An  Bttacbment  can  only  operate  upon  the  right  of 
a  debtor  exlstJng  at  the  time  of  the  levy.     McMillen  v.  Qerttle,  98. 

2.  Same.— Sections  2676  and  2677,  Gen.  Stats.,  providing  that  tbe  oc- 
cupant of  public  lands  has  a  transferable  interest  therein,  subject  to  exe- 
cution, has  no  application  to  the  case  of  a  pre-eraptor  whose  rtglits  are 
derived  from  the  general  goverament    lb, 

3.  Saxx. — Under  certain  circumstances  a  writ  of  attachment  may  is- 
sue upon  a  debt  or  liability  not  due  as  trellasnpon  olaima that  are  dne; 
but  where  neither  tbe  complaint  nor  the  affidavit  of  attachment  states 
that  the  action  includes  a  claim  not  due,  the  recovery  may  properly  be 
restricted  to  anch  oltUms  as  are  due.     ElToball  v.  Lyon,  268. 

4.  Same. — An  attachment  under  the  eleventh  subdivision  of  sec.  02, 
Code  of  1867,  cannot  be  sust^ned  when  it  appears  that  a  credit,  how- 
ever short,  was  given  for  the  payment  of  the  work  or  labor.  Morris  s. 
Ewrty,  529. 

ATTORNEYS: 

1.  AvTBOBiTT  OF  Attorkets. — An  attorney  by  virtue  of  his  retainer 
may  do  everything  fairly  pertaining  to  tbe  prosecution  of  his  client's 
oanae;  but  an  agreement  to  surrender  or  compromise  any  substanUal 
right  of  his  client  Is  t)eyond  the  scope  of  bis  employment,  and  Is  not 
binding  without  express  authority.     Hallack  v.  Lqft,  74. 

2.  Samr. — Chapter  10  of  the  Code  does  not  enlarge  the  power  of  at- 
torneys; it  does  not  authorize  an  attorney  to  dismiss  his  client's  action, 
without  his  knowledge  or  consent,  so  as  to  forever  bar  a  recovery  for 
the  same  cause.    16. 

3.  ComnDGKirr  Fee. — An  agreement  by  an  attorney  to  prosecute  an 
action,  relying  for  his  compensaUou  upon  a  contingent  fee,  is  neither 
champertons  nor  void,  unless  the  attorney  also  undertakes  to  pay  th« 
costs  of  the  litigation.    Kalektr  v.  Lott,  042. 
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AUTREFOIS  ACQUIT: 

AmREFoie  Acquit.— In  detennlning  vhether  or  not  a  plea  of  outre 
foia  acquit  is  sufficient  Id  Ihw,  tb«  following  may  generaUjr  be  regarded 
as  Uie  proper  test:  Waa  Uie  matter  set  out  in  the  second  f ndfctmant  ad- 
missible as  evideooe  under  the  first,  and  could  a  conviction  have  been 
properljr  maintained  upon  such  evidence  f  If  bo,  then  the  plea  Is  snf- 
ficlent;  otheivrlae  it  la  not.     Dili  n.  The  People,  4<ie. 

BAILEE; 

PUBUC  OFnoER. — A  public  officer  who  rsceives  monej  by  virtne  of 
hla  office  is  a  bailee,  the  extent  of  whose  obligation  1b  that  Imposed  hy 
law,  and,  when  unafTected  by  constitutional  or  legislative  provisions, 
hla  duty  and  liability  are  measured  by  the  law  of  bailment.  Wllvm  v. 
The  People,  190. 
BILLS  AND  NOTES: 

1.  Abbiomuent. — Where,  after  the  execution  and  delivery  of  a  promis- 
sory note,  a  person  other  than  tbe  payee  and  not  otherwise  connected 
with  the  note,  for  a  new  and  sufficient  consideration  received  by  iilm- 
self  from  the  payee,  promises  to  pay  the  note  and  thecenpon  ludoi'ses 
the  same,  he  thereby  makes  the  debt  bis  own,  and  eucU  debt  U  assign- 
able so  as  to  vest  In  tlie  assignee  a  right  of  action  in  bis  own  name. 
Fttk  V.  Beter,  88. 

2.  Pabol  PaooF.— Parol  proof  is  admissible  to  sliow  tbe  clrcum- 
atanoes  under  which  peraons  other  than  the  payee,  and  apparently  not 
otherwise  connected  wltha  promissory  note,  have  indorsed  the  same.  lb. 

3.  Pabtjjehs — Notice. — A  firm  purchasing  a  promissory  note  from 
one  of  Its  membei-B,  who  procured  it  by  fi'aud,  must  be  held  to  Imve  haid 
knowledge  of  its  fraudulent  character.    Cahert  t.  IHmott,  17. 

4.  Payuent. — Tbe  payment  of  a  joint  promissory  note  by  one  of  lt« 
makers  operates  as  a  full  satisfaction  thereof,  and  it  cannot  be  there- 
after enforced  agunst  tlie  otlier  joint  makers  at  the  suit  of  the  ou« 
who  paid  it,  although  it  may  have  been  assigned  to  him.  Stnemv.  ffev- 
eU,  397. 

BONDS:  See  also  APPEAL  BONDS. 

OrnciAL  BoMD. — The  bond  given  by  an  officer  does  not  extend  hie 
obligation;  its  office  is  to  secura  the  faithful  and  prompt  pei-formnnce 
of  his  legal  dtilJes.     ITI^n  v.  The  People,  190. 
BROKERS: 

1.  OoNiHSeioNS.^Under  a  contract  to  procure  a  parchaaer,  a  broker 
is  entitled  to  his  commisHions  when  it  is  shewn  that  he  prooored  and 
introduced  to  his  principal  a  purchaser  to  whom  a  sale  was  made,  even 
tiiough  Bucb  purcbasfr  should  thereafter  fail  to  meet  all  deferred  pay- 
ments.    Hallack  T.  Hinckley,  38. 

2.  Sams. — The  rule  requiring  good  faith  and  fair  dealing  on  the  part 
of  an  agent  toward  his  principal,  and  not  permitting  him  to  assume  a 
donblecapaclty  whereby  his  interest  mayoanfllctwith  thoaeof  blspriii- 
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cfpftl,  is  not  violHited  by  the  ogeat's  ftgreement  to  forego  a  part  of  hla 
oommlsBlonB  la  order  to  oousumraate  a  trade.     8eoU  a.  Lloyd,  401, 

3.  Sake. — There  Is  notbing  reprehemible  in  the  agrsement  of  ft  real 
estate  agent  to  divide  hiB  commiRsloiia  with  a  purctiaser.  It  fa  to  be  r«- 
gnrded  rather  a«  a  personal  sacrlfloe  od  hl«  part  to  farther  the  Intereets 
of  his  principal,     ill. 

4.  Same. — Where  the  principal  has  placed  property  In  the  hands  nt 
dlSerent  agenta  for  sale  at  the  same  price,  he  may  pay  the  ai>nimiulDna 
to  tlie  one  irho  produced  the  parchaser.  Dy  paying  the  commissions  to 
the  one  who  brought  the  porobaaer,  he  Is  relieved  from  liability  to  the 
other.    lb. 

UURDEN  OP  PROOF: 

1.  AcicniiBTBATOB. — To  austalo  a  plea  of  property  la  a  defendant  aa 
administrator,  where  such  defense  Is  properly  framed,  ft  Is  not  suflScient 
that  the  evidence  should  show  that  defendant  la  defending  m  adminis- 
trator In  good  fidtb,  but  it  should  also  show  that  the  property  In  oon- 

,    troTersy  belonged  to  the  estate  of  defendant's  Intestate,  and  not  to 
plalnUR.     Pr«ui((  v.  Lambert,  T. 

2.  CoHTBiBVTORT  NEOLiaEHOK.— An  Instmction  In  an  action  against 
a  lallroad  company  to  recover  for  personal  Injuries,  which  caste  upon 
the  plalnUn  the  burden  ol  proof  to  show  that  he  was  not  guilty  of  con- 
tributory negligence.  Is  erroneouB.     CMeaga  B.  L  A  P.  Ballroad  Co.  v, 

3.  PuBuc  HioHWAT. — Where  the  ooanty  authorities  claim  the  right 
to  maintain  a  road  as  a  public  highway  through  private  landB,  and  the 
landowner  claims  that  the  road  Is  not  a  public  highway,  or  that.  If  It 
ever  existed  as  snch.  It  baa  been  vacated  or  abandoned,  the  bnrden  of 
proof  Is  upon  the  county  to  show  the  existence  and  location  of  the  high- 
way OS  claimed;  but  the  existence  and  location  being  established,  the 
burden  la  upon  the  landowner  to  show  that  the  aame  has  been  vacated 
or  abandoned.    i>ini;ioaU  n.  ITeld  County,  410. 

4.  SUBsicqUEHT  FuHCB  ABB  ee— Notice. — Ab  between  one  claimlngreo- 
ord  title  and  one  claiming  under  a  prior  equity  or  unrecorded  Instm- 
ment,  the  burden  of  proof  la  on  the  latter  to  show  actual  notice  to  the 
subsequent  purchaser  of  his  rights  or  prove  such  olroumBtances  aa 
would  put  a  prudent  man  upon  hia  guard  and  from  which  actual  notice 
may  be  Inferred.     Everett  v.  Todd,  322. 

5.  TiTLB. — In  an  action  to  recover  real  property  the  burden  of  proof 
1b  ap'on  the  plaintiff  to  eatabllBh  the  title  which  he  aeaerts  by  a  prepon- 
derance of  the  evidence.     Bittmiuter  d.  Brisbane,  371. 

6.  Written  Statements. — It  is  not  error  to  anstala  an  objection  to 
a  question  relating  to  what  is  shown  by  figures  contained  In  written 
statements  which  had  been  admitted  in  evidence.    Wiilardv.  Methr,6S4. 

CATTSE  OF  ACTION: 
FLBASiHe. — A  complaint  which  does  not  allege  pertormanoe  of  one 
Vol.  XIX— 39 
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of  the  CMential  conditiiiiiB  tmpoBod  upon  the  pl^ntlffs  bj  the  terms  of 
their  contract,  falls  to  state  a  cause  of  action.    Jones  v.  Perot,  141. 
CHAMPERTy: 

CuHTiKOEHT  Fex. — Au  agreement  by  an  attorney  to  prosecute  an  ac- 
tion, relying  for  his  compensation  upon  a  continfcent  fee,  is  neltiier 
cbampertoiiH  nor  void,  unless  the  attorney  also  uadertakes  to  pay  the 
costs  of  the  litigation.     JTutcAer  v.  Love,  042. 
CHATTEL  MORTGAGE: 

1,  Notice. — It  is  provided  by  statute  that  any  chattel  mortgage  prop- 
erly certified  shall  be  admitted  to  record  and  shall  thereupon,  it  bona 
ftde,  be  good  and  valid  from  the  time  it  Is  bo  recorded.  Fualer  v.  Cra- 
mer, iOi. 

2,  Same. — If  the  chattel  mortgage  is  inoorrectly  recorded  and  the 
record  omits  or  changes  its  material  provisions,  then  the  original  is  not 
recorded  and  the  record  is  not  cooatinctiTe  notice  of  that  instrument. 
It  is,  however,  ooDstructiTe  notice  of  the  mortgage  as  recorded  and  is 
equivalent  to  actual  notice  of  what  appears  npon  Its  face.    lb. 

3,  When  from  the  face  of  the  record  there  appears  such  a  stat«  of 
facta  as  should  put  a  reasonable  man  upon  inquiry  as  to  whether  there 
was  not  some  mistaJce  in  a  recital,  and  when  the  prosecution  of  snch 
Inquiry  would  Iiave  disclosed  the  existence  of  a  bona  fide  Indebtedness 
and  that  the  mortgage,  notwithstanding  the  mlsrecital,  was  a  valid  and 
esistiag  secuiity,  notice  may  be  imputed.    16. 

CLERKS  OF  COURTS: 

1.  Deputies. — The  statutes  providing  that  district  attorneys  and 
clerlfs  of  dlEtrict  courts  respectively  may  act  by  deputy,  are  valid;  and 
where  the  district  court  recognizes  such  deputies,  it  is  to  be  presumed, 
in  tlie  absence  of  anything  to  the  contrary,  that  such  deputies  were  duly 
appointed  and  qualified.     Ne^it  v.  The  People,  441. 

2.  LiAniUTT. — A  clerk  of  court  who  by  virtue  of  his  office  has  cus- 
tody of  money  pending  process  and  proceedings  is  responsible  for  good 
faitj)  and  reasonable  diligence,  but  If  the  money  be  lost  notwltlistand- 
ing  an  exercise  on  bis  part  of  tliat  care  and  diligence  which  prudent  men 
ordinarily  exercise  with  respect  to  their  funds,  he  is  not  liable.  WiU 
son  V.  The  PeopU,  109. 

COLLATERAL  ATTACK: 

1.  Aduinibtratiok. — If  the  county  court  administering  upon  an  ca- 
tate  has  jurisdiction  of  the  subject-matter  and  of  the  parties,  its  orders 
and  Judgments  are  not  open  to  attack  in  a  collateral  proceeding.  Bait' 
man  v.  Reitler,  547. 

2.  Same. — A  party  to  a  proceeding  by  an  administrator  to  sell  real 
estate,  who  appeared  and  answered  therein,  Is  bound  by  the  findings 
and  judgment  of  the  court.    lb, 

COLLATERAL  SECURITIES: 

AccouNTiNa. — It  appearing  that  stock  of  a  corporation  had  been  de- 
posited as  security  for  the  payment  of  certain  note*  and  other  advanos*,. 
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It  !b  held,  under  the  □ircumstaiioea  of  this  case,  that  no  judgment  based 
on  eitberof  the  notes  shiiuld  be  allowed  until  tbedisposiUon  of  thestock 
shall  have  been  accounted  for.    Jones  e.  SulUm,  2SS. 
COHHIS3IONS:    SeeBBOCBRS. 
COMMON  CARRIERS:    See  RAILROAD& 
COMPETENCY  OP  WITNESSES:    See  WITNESSES. 
CONFESSIONS; 

1.  CiuHiHAi.  Law. — Aconfessioniaanadmlsrionordeolaratjonmade 
b^  a  party  who  has  committed  a  otime  or  misdemeasor  of  his  agency 
or  participation  therein,  and  fa  generally  restrioted  to  aoknowledgmeDts 
of  guilt     Mora  «.  The  People,  256. 

2.  Saju.— A  declaration  made  by  one  accused  of  a  crime,  denying 
any  criminal  act  and  explaining  eusploiona  circnmHtanoes  for  hts  own 
advantage,  is  not  a  confession,  and  does  not  fall  within  the  mie  that 
confessions  must  be  voluntary  to  be  admissible  in  evidence.    lb. 
CONSTITUTIONAL  LAW: 

1.  Ambbdmbnts  to  CoKerrrunoM. — The  power  of  the  general  as- 
sembly to  propose  amendments  to  the  oonstitntion  la  not  subject  to  the 
provisions  of  article  B  regulating  the  introduction  and  passage  of  ordl' 
nary  legislative  enactments. 

Section  2  of  arljcle  19  pretcribei  the  method  of  proposing  amend- 
ments to  the  consCltatloD,  and  no  other  rule  controls.  IfetbU  v.  The 
PeopU,  441, 

2.  Sahb. — Constitutional  provisions  are  generally  to  he  ooneldered 
mandatory  rather  than  directory,  and  those  regnlaUng  the  mode  of 
making  amendments  to  the  constitution  must,  in  general,  be  strictly 
observed;  but  the  amendments  to  sections  6,  10  and  22  of  article  G  of 
the  Constitution,  approved  In  1884,  though  not  accurately  entered  In 
full  on  the  journals  of  the  two  houses,  are  valid.     Jb. 

3.  AitBRDKBNT  OF  Lboiblatitb  Bills. — It  is  pTovided  that  no  bill 
shall  be  so  altered  or  amended  on  its  passage  through  either  house  as 
to  cliange  its  original  purpose,  but  this  does  not  prohibit  an  amendment 
which  la  merely  an  extension  of  the  original  pui^tose  of  the  bill.  In  re 
Amendments,  356. 

4.  Samb. — The  right  of  amendment  maybe  exercised  with  equal  free- 
dom by  eittier  house  irrespective  of  the  question  as  to  the  particular 
bod;  in  which  the  bill  orij^uated.     16. 

5.  Samr. — The  tiUe  of  a  bill  may  be  so  amended  as  to  cover  the  orig- 
inal purpose  of  the  bill  as  extended  by  amendment,    lb. 

6.  Amotioh. — The  governor  has  power  to  remove  a  member  of  the 
fire  and  police  boaivl  of  the  city  of  Denver  from  his  ofDce,  for  cause,  of 
the  Buffloiency  of  which  cause  the  judgment  of  the  executive  is  con- 
clusive, provided  tt  be  stated  in  writing  and  be  other  than  political. 
Trimble  e.  The  People  ex  rel.,  187 ;  The  People  ex  reL  e.  Jfartin,  565. 

7.  ApPBorBiATioMS. — An  appropriation  la  in  every  instance  a  pre- 
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teqnlslte  to  the  payment  of  money  oat  ot  the  state  treunr;.    Goody 
koontx  V.  Acker,  360. 

8.  Same. — An  aot  providing  that  "  the  Inspector  of  matalliferona 
mines  shall  receive  a  salary  of  (3,&00  per  year,  and  ten  cents  per  mile 
for  mileage  actually  traveled,  to  be  paid  •  «  •  out  of  any  money  ap- 
propriated for  that  purpose,"  does  not  constitute  an  appropriation.  lb. 

9.  SjUIE. — Although  no  set  form  of  words  is  necessary  to  constitute 
an  appropriation.  It  being  suBlcient  if  the  iegiglative  intent  to  appro- 
priate clearly  appears,  the  courts  Invariably  refuse  to  infer  an  intention 
to  appropriate  from  doubtful  or  ambignous  language.     lb, 

10.  Saub.— Appropriations  in  azcess  of  the  limits  prescribed  In  the 
oonatitutlou  are  absolutely  void;  if,  hoiveTer,  the  appropriations  made 
by  the  ninth  ^neral  assembly  exceeded  the  estimated  revenues  for  the 
years  1893  and  1804,  as  all  cannot  be  paid,  a  question  of  preference  be- 
tween ch^mants  is  involved  that  cannot  be  determined  in  an  ex  parte 
proceeding.     Jn  re  Legislative  Appropriation*,  58. 

11.  DiBTBitTT  CovBTS.— The  act  of  1S8T  with  reference  to  district 
courts  is  not  unconstitutlonBl,  and  each  of  the  judges  therein  provided 
for  Is  authorised  to  exercise  the  powers  of  a  district  conrt.  Jordan  «. 
The  PeopU,  417. 

12.  ExBCUTiVK  AND  Jdbiciai.  Powxkb.— The  power  otthe  governor 
over  the  fire  and  police  board  of  the  city  ot  Denver  In  respect  to  orders 
of  appointment  and  removal  depends  entirely  upon  the  terms  of  the 
charter  as  amended  by  the  legislature  In  1803;  and  It  is  the  province  of 
Uie  courts  to  construe  that  act  In  cases  of  actual  litigation  arising  there- 
under.    People  ex  rel.  d.  Martla,  665. 

18.  Sake. — The  eiistenoe  of  the  canae  for  which  the  governor  may 
remove  a  fire  and  pohce  commissioner  may  be  ascertained  in  any  man- 
ner satisfactory  to  himself.  The  institution  of  an  Investigation  In  the 
nature  ot  a  Judicial  or  guaif-Judiclal  proceeding  is  not  required  by  the 
statute.     Trimble  z.  The  People  ex  rel.,  187. 

14.  ExBcnrivE  Quebtiohb.— A  careless  construction  and  application 
of  the  constitutJonal  provision  relating  to  responses  to  executive  ques- 
tions might  lead  to  the  est  parte  adjudication  of  private  rights,  wltliout 
giving  the  party  Interested  his  day  in  court.  Jn  re  Legielalive  Appro- 
priatlonx,  &8. 

15.  Saub. — To  some  extent  the  anaweis  of  the  court  to  l^slatlve 
and  execntlve  questionB  are  given  the  force  and  effect  of  Judical  prece- 
dents,   lb. 

IS,  Samx. — When  the  opinion  of  the  court  Is  requested  concerning 
the  constitutionality  of  a  bill,  or  act  of  the  legislature,  the -considera- 
tion of  the  court  must  be  directed  to  the  specific  provisions  of  the  eon- 
sUtuUon  upon  which  a  construotion  Is  desired.    In  re  Canal  Certiji- 

17.  Baub. — Any  qnestJon  submitted  by  the  governor  to  this  court  for 
its  opinion  Is  entitled  to  respectful  couMderatlon;  but  the  court  must 
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determine  for  ItaeU  as  to  the  iraportance  of  the  questloik,  the  Bolemnit^ 
of  the  occasion,  and  the  uatuTo  of  Uie  answer  propei'  to  be  returned  un- 
der the  parUcular  oiroamstancea  of  each  case.  Jn  re  Penitentiary  Com- 
mUtionera,  409. 

18.  Saue. — While  the  practice  of  the  court  has  been  to  decline  to 
give  an  opinion  in  responae  to  executive  or  legislative  questions,  which 
might  effect  or  prejudice  private  rights  or  Interests,  the  gravity  of  the 
sttuatioQ  with'respect  to  the  pending  question  required  a  departure 
irota  the  rule  and  an  opinion  upon  the  facts  as  submitted,  without  prej- 
udice to  the  right  to  show  other  or  different  facts.  In  r«  Fire  and  Sx- 
eUe  C<nnmi*aionera,  482. 

19.  FBLoyr,  defihed.— ~Tbe  term  felony,  whenever  it  occurs  In  the 
constltudon  or  taws  of  this  state,  means  any  crtmlnaJ  offense  punielt- 
able  by  death  or  Imprisonment  In  the  penit«ntlary,  and  none  other,  in 
re  PraU,  138. 

20.  FoBEioK  Corporations. — The  fallnre  of  a  foreign  corporation 
doing  business  in  this  state  to  file  a  certificate  as  required  by  sec.  10, 
arL  IG,  Const.,  and  by  sees.  499  and  500,  Mills'  Ann.  StKts.,  is  not  a  de- 
fense to  an  action  by  it  upon  a  contract  made  in  this  state.  £lndel  e. 
Lithographing  Co.,  310. 

2t.  Ikfobmatioh  Act. — The  statute  providing  for  prosecution  by  In- 
formation is  not  unconstitutional.     Jordan  v.  The  People,  417. 

22.  Same. — The  statute  providing  that  crimes  and  misdemeanors  mny 
be  prosecuted  and  punished  by  inf  orntatlon  based  upon  preliminary  ez- 
aroination  and  commitment,  is  not  oontmy  to  any  constltntional  pro- 
vision.   Jfe»Mt  P.  The  PtopU,  441. 

23.  Imterstate  Coxhebce. — Power  to  regulate  commerce  among 
the  states  Is  vested  ezalasively  in  Congress,  KinAel  v.  Lithographing 
Co.,  310. 

24.  Lesislatits  Records.— A  question  of  fact  as  to  the  existence  or 
non-existence  of  a  law  (constitutional  or  statutory)  is  a  question  of  law 
to  be  determined  by  the  court,  and  In  deciding  such  question  resort 
may  be  had  to  other  evidences  than  the  session  laws  published  by  au- 
thority.    iTesbU  V.  The  People,  441. 

25.  Hdricipai,  Corpobatiohb.— In  general,  the  l^slature  has  plen- 
ary power  in  respect  to  municipal  oorporatlonB,  and  a  legislatjve  act 
relating  thereto  will  be  upheld  unless  its  unconstitutionality  is  clearly 
and  palpably  apparent     Mayor,  etc.,  v.  Shattaak,  104. 

20.  Sake. — The  word  electione  In  section  1,  article  T  of  the  Constitu- 
tion, is  not  used  in  its  general  or  comprehensive  sense,  bat  in  it«  re- 
strict«d  political  sense,  meaning  public  elections  for  the  choice  of  public 
officers. 

A  statute  requiring  the  question  of  annexation  of  a  town  or  city  to  be 
submitted  to  the  determination  of  such  qualilled  electors  of  the  munici- 
pality as  have  In  the  year  next  preceding  paid  a  property  tax  therein, 
Is  not  unoonsdtntional.    lb. 
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27.  Samb. — The  term  touiuJUp  In  the  legal  notnenclatore  ot  tliis  stata 
refers  to  so  intolurUarj/  corpoiation,  or  gua»i  corporatiOD,  and  not  to  » 
volantari/  municipal  corporation,  such  as  an  incorporated  town.  Special 
legielatlon  is  not  forbidden  in  respect  to  incorporated  towns  or  oitieB, 
except  in  cases  where  a  general  law  can  be  made  applicable.    lb. 

28.  Same. — The  constitution  of  this  state  does  not  make  it  impera- 
tive that  there  shall  be  local  aldermanlo  representaUon  In  towns  or 
cities.    lb. 

20.  Sahe.— Section  10  ot  tlie  act  cf  1808  relating  to  tlie  annexation 
iif  contlguoDB  towns  and  cities  is  not  obnoxlotu  to  certain  constitational 
provisions  relating  to  taxation  and  public  indebtedness.     lb. 

30.  Public  OFFicBHS.^-The  legislature,  having  power  to  create  an 
office,  has  power  to  provide  the  manner  In  which  it  shall  be  fllled,  and 
like  power  to  provide  for  removals.     Trimble  v.  The  People  ex  reL,  167. 

SI.  Railboad  Leoislatioh. — The  ndlroad  stock-kiUing  act  is  oncon- 
sCitutlonal.     U.  P.  Jty.  Co.  «.  Kerr,  218. 

32.  Saub. — Tbe  statute  providing  that  ever;  railroad  corporation 
within  the  state  shall  be  liable  tor  all  dam^es  b^  fire  set  oat  or  caused 
by  operating  it«  line  of  road  is  constitntlonaL  U.  P.  By.  Co.  v.  TVocy 
:i:U. 

A'A.  Special  Leoislatitb  Sbsbioh.— The  bnainesa  to  be  tnaaacted 
Ht  a  special  session  of  the  legislature  is  to  be  apeciall^  named  in  the  ex- 
ecutive proclamation,  but  is  not  to  be  particnlarlf  prescribed  in  all  Its 
details.  The  l^slatnre  cannot  go  bejond  the  limits  of  the  business 
Bpeclallf  named;  but  within  such  limits  it  may  act  freely,  in  whole  or 
iu  part,  or  not  at  all,  as  it  may  deem  expedients  In  re  Ooeemor'*  Proc- 
lamation, 333. 

84.  State  Boabd  of  Laaii  Conmisbiosebb.— The  constltudon  hav- 
iDg  vested  in  the  state  board  of  land  commtssioners  the  control  and  dis- 
position of  the  public  lands  of  the  state  under  such  regulations  as  may 
be  prescribed  by  law,  the  legislature  is  without  power  to  0ve  to  a  body 
of  its  own  creation  authority  to  exei'dse  such  powers  conjohitly  with 
auRh  board.     In  re  Canal  Certificate!,  63. 

85.  State  Canai.. — The  statute  relating  to  State  Canal  No.  I,  pro- 
viding that  the  expenses  of  conBtmction  are  to  he  met  In  part  by  cettifl- 
cates  ot  indebtedness,  payable  only  out  of  funds  received  tor  carriage 
of  water,  or  in  payment  of  lands,  and  providing  against  any  indebted- 
uess  being  Incurred  against  tbe  state.  Is  not  In  conAict  with  the  oonstl- 
tutional  provisions  fixing  a  limitation  upon  state  indebtedness.    lb, 

W.  Sahb.— Canals  and  reservoirs  within  the  state  are  internal  im- 
provements within  the  meaning  of  the  act  of  Congress,  but  the  Internal 
improvement  fund  can  be  made  available  in  tlie  ctmstmction  thereof 
only  by  an  express  appropriation.    lb. 

37.  Same. — Tbe  act  relating  to  the  state  canal,  in  so  tai  as  it  provides 
for  the  payment  of  lands  purchased  from  the  state  by  oertlfieates  of 
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f ndebtedoeBS  Issued  for  the  conatraction  of  tii«  canal,  Is  unconstitntlonal 
and  void.    lb, 

3S.  State  Lands.— Funds  derived  from  the  sale  of  lands  granted  to 
the  state  are  to  be  held  in  trust  (or  the  nse  and  benefit  o(  the  respective 
objects  for  which  such  gnuita  nere  made.    16. 

.38.  STATCTB.~An  entire  statate  does  not  necessarily  fall  (^though 
some  of  Ita  proviaions  be  uucoDBtitutioual.     lb. 

40.  Title  of  Act. — The  purpose  of  an  act  entitled  "  An  act  to  pro- 
vide for  tlie  branding,  herding  and  care  of  live  stock,  and  to  repeal  cer- 
tain acts  In  relation  thereto,"  is  to  protect  the  ownership  of  live  Stock, 
and  a  section  of  the  act  providing  that  any  persoD  who  shall  steal,  etc., 
any  neat  cattle,  horae,  etc.,  shall  be  deemed  guilty  of  a  felony  and  pun- 
ished, is  well  intended  to  carr;  ont  that  purpose;  it  furnishes  eSecUve 
and  appropriate  means  to  that  end,  and  is  germane  to  the  subject  ex- 
pressed in  tlie  title  of  tlie  act    In  re  Pratt,  138. 

41.  Sake. — It  is  provided  by  sec.  21,  arL  B  of  the  Constitution  that 
no  btU  except  general  appropriation  bills  shall  be  passed  containing 
more  than  one  subject,  which  shall  be  clearly  expressed  in  its  title. 
This  inhibition  must  receive  a  reasonable  construction.  It  is  enough 
if  the  bill  tjeaXa  of  one  general  subject,  and  that  subject  is  expressed 
In  the  title.     lb. 

42.  Wateb  Riohtb. — An  adjudication  of  priorities  under  the  irriga- 
tion acts  of  1876  and  I88I  will  not,  without  due  process  of  law,  deprive 
a  person  of  his  constitutional  or  vested  rights — such  as  prior  rights  t« 
the  use  of  water;  nor  will  such  rights  be  aSect«d  by  the  lapse  of  time 
so  long  Its  they  are  not  actually  denied,  abridged,  or  interfered  with  by 
the  enforcement  of  the  decree  entered  in  such  proceedings.  JTJcAoIs  t)> 
Jtfclntos/i,  22. 

43.  Saug. — Any  person  whose  rights  may  be  affected  by  an  adjudioi^ 
tion  of  priorities  is  entitled  to  tie  made  a  party.    lb. 
CONTEMPT: 

1.  Contempt. — A  person  who  has  actual  notice  of  an  injunctive  order 
violates  it  at  his  peril.     People  ex  rel.  n.  DUtriet  Court,  343. 

2.  Same. — Section  149  of  the  Civil  Code  has  reference  only  to  prrt- 
ceedlngs  before  a  judge  at  chambers  for  the  violation  of  a  writ  of  in- 
junction, and  has  no  application  to  contempt  proceedings  by  the  court 
when  regularly  convened  for  the  transaction  of  business.     lb. 
CONTINUANCE:  See  PRACTICE  IN  CIVIL  ACTIONS. 
CONTRACTS: 

1.  CnAuPEHTT, — Anagreementby  an  attorney  to  prosecute  an  action, 
relying  for  his  compensation  upon  a  contingent  fee,  is  neither  cham- 
pertous  nor  void,  unless  the  attorney  also  undertakes  to  pay  the  costs 
of  the  litigation.     Kuteher  v.  Love,  G42. 

2.  CouHON  Cabhiers. — A  common  carrier  cannot  divest  hirasetf  of  lia- 
bility, either  by  special  contract  or  notice,  where  damages  or  loss  r» 
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■alts  from  his  tamd,  negUgence  or  misfeasance,  U,  P.  By.  Co.  e. 
Bainev,  22&. 

8.  Saub. — A  common  carrier  la  not  Inhibited  to  transport  persons  or 
freight  at  less  than  its  schedule  rates,  but  an  agreement  not  to  allow 
the  ssme  rstes  to  others  Is  void.    S.  P.  By.  Co.  t.  BayUt,  S4S. 

4.  Sake. — In  the  absence  of  a  statute,  a  common  csiriar  may  con- 
tract to  refund  to  the  shipper  a  certain  portion  of  the  schedule  rates  as 
rebates,  tlie  contract  being  otherwise  unobjectionable.    IB. 

6.  CONTBMPOBANEOUS  AOBEBMEMTe. — Agreement*  which  are  exe- 
cuted contemporaneously,  relating  to  the  same  subject-matter  and  re- 
ferring to  each  other,  are  to  b«  construed  togetlier.     Jones  o.  Sutton,  2S5. 

6.  Liquidated  Dauaokb. — In  a  contract  tor  tlie  building  of  eight 
houses  within  a  specified  time,  it  was  provided  that  If  the  contractor 
tailed  to  complete  the  work  upon  any  of  them  at  or  before  the  time 
speotiled,  it  should  pay  the  sum  of  five  dollars  fur  ea*^  day  thereafter 
that  the  work  upon  either  should  remidn  unfinished  as  liquidated  dam- 
ages for  its  delay  in  that  behalf:  Held,  tliat  the  contract  provided  tor 
the  payment  of  such  damages  at  the  rate  of  five  dollars  per  day  fur  the 
number  of  days  there  was  default  in  completion  of  the  entire  contract, 
but  not  at  that  rate  for  each  house  remaining  unfinished,  and  that,  so 
construed,  the  stipulation  may  he  upheld  as  furnishing  an  agmed  meas- 
ure of  compensation  for  the  nonfulfillment  of  the  contract,  and  as  avail- 
able as  fixed  and  stipulated  damages  to  reduce  the  unpaid  balance  of 
the  contract  price.     Denver  L.  &  S.  Co,  v,  Con»trvct{on  Co.,  539. 

7.  Public  Lasds — Illkoal  Coktbacts — Noticr. — An  option  tor 
the  purchase  of  a  homestead  and  a  pre-emption  claim  executed  before 
final  entry  is  in  oontravention  of  the  acts  of  congress  luid  not  enforce- 
able. Notice  of  such  an  option  Is  not  sufficient  to  put  a  purchaser  after 
entry  upon  inquiry,  as  he  has  the  right  to  assnme  that  no  attempt  will 
be  made  to  consummate  the  frand  by  procuring  title  thereunder. 
Enarell  i.  Tvdd,  322. 

B.  RECEiTERe.— A  contract  made  by  a  receiver  Imposes  no  legal  duty 
or  obligation  upon  his  successor,  and  damages  cannot  be  recoverotl 
against  the  succeeding  receiver  for  refusing  to  perform  the  contracts 
of  hie  predecessor.    K.  P.  By,  Co.  «.  Baulei,  MS. 
CONTRIBUTION: 

SuBBTT. — A  surety  who  has  paid  an  obligation  has  a  right  of  action 
against  his  pvlnoipal  for  the  amount  paid,  and  also  against  his  cosureties 
for  contribution.    Binem  e.  Neioell,  307. 
CONTBIBUTORYNEGUGENCE:  See  NEGLIGENCE. 
CORPORATIONS: 

1.  CoBPORATioN  Stock — Tbasbfeb. — There  must  be  at  least  a  aulv 
stantlal  compliance  with  the  provisions  of  the  statute  (Oen.  State., 
sec.  2S9)  requiring  the  transfer  of  stock  to  be  entered  upon  the  books 
of  the  company,  in  order  to  protect  the  property  against  ftttore  aasiga- 
ments  or  levies.     Weber  «.  Bullock,  214. 


jM,Googlc 


Index.  617 

2.  Same. — Notwithstanding  a  compliance  with  the  requiremeots  of 
the  statute  is  essential  to  a  transfer  of  the  legal  title  of  the  stoclc,  courts 
of  equity  vill  protect  such  title  or  equitable  tight  ae  the  assignee  of  the 
certificate  may  haTe,  when  the  question  lies  between  him  and  an  attach- 
ing oieditor  of  hla  assignor  ae  to  who  has  the  better  title,  when  It  ap- 
pears that  the  alignment  was  prior  to  the  attachment,  made  in  good 
faith  and  bpon  a  valuable  consideration,  and  where  the  assignee  had 
done  all  in  his  power  to  comply  with  the  requirementa  of  the  statute, 
and  was  prerented  from  obtaining  such  transfer  as  the  law  requires  by 
the  fault  of  others.  lb. 
COUNTY  COURTS:  See  JURISDICTION. 
COUNTY  OFFICERS: 

Tbeabvuxr. — Money  collected  and  received  by  the  traasurer  belongs 
to  the  county,  and  he  Is  a  bailee  thereof,  with  eicpress  and  extraordi- 
nary liability.    MeClurt  d.  La  Plata  Count]/,  122. 
CRIMINAL  LAW: 

1.  Adthefoib  AoquiT. — In  determining  whether  or  not  a  plea  of 
aulr^oi*  acquit  1b  sutScient  in  law,  the  following  may  generally  be  re- 
garded as  the  proper  test:  Was  the  matter  set  out  In  the  second  indict- 
ment admissible  as  evidence  under  the  flrst,  and  could  a  conviction 
have  been  properly  maintained  upon  such  evidence  f  If  so,  then  the 
plea  is  sniHaient;  otherwise  It  is  not,     DiU  v.  The  People,  400. 

2.  CoiTFEesioiis. — A  confession  is  an  admission  or  declaration  made 
by  a  party  who  has  committed  a  crime  or  misdemeanor  of  his  a^ncy 
or  participation  therein,  and  is  generally  restricted  to  acknowledgments 
uf  guilt     Mora  t.  The  People,  255. 

3.  Sams. — A  declaration  made  by  one  accused  of  a  crime,  denying 
any  criminal  act  and  explaining  suspicious  circumstances  for  his  own 
advantage  Is  not  a  confession,  and  does  not  fall  within  the  rule  that 
confessions  must  be  voluntary  to  be  admissible  in  evidence.     lb. 

4.  EviDEMCB. — Evidence  of  falsehood  on  the  part  of  the  accused  in 
giving  an  account  of  himself,  or  of  the  transaction  and  his  relation  to 
it,  is  competent  as  affording  a  legitimate  presumptloD  of  guilt.  For 
this  purpose  the  prosecution  may  prove  such  declarations,  and  then 
prove  their  falsity.    lb. 

5.  Same. — When  the  defendant  has  Introduced  testimony  which 
might  influence  the  jury  to  the  conclusion  that  he  was  Insane,  It  is 
proper  for  the  prosecution  to  introduce  evidence  to  show  his  sanity. 
Jordan  v.  The  People,  41T. 

6.  Sams. — In  propounding  hypothetical  questions  to  experts,  counsel 
are  not  confined  to  facts  admitted  or  absolutely  proved,  but  may  assume 
for  the  purposes  of  the  question  any  statement  of  facts  which  the  evi- 
dence tends  to  establish.    lb. 

7.  Same. — Oral  declarations  of  a  party  accused  of  a  crime  In  respect 
to  matters  relevant  to  the  Issue,  when  voluntarily  made,  are  always 
competent  evidence  ag^nst  him.    They  are  allowed  to  be  proved,  and 
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theii  falsity  to  be  shown  b;  otber  evidence.  8wsh  admleeioni  containeil 
ill  an  affidavit  bjr  the  accuMd  tall  vithln  tbe  rule.  Torria  «.  The  Peo- 
ple, 43S. 

8,  Fleadimo. — In  criminal  pleading  the  time  at;<rhich  an  oifenae  la 
cliarged  to  have  l>een  committed  is  not  material,  nnlesa  time  be  at  tite 
essence  or  gist  ol  tbe  offense;  but  ivbere  an  indictment  for  perjurj  la 
based  upon  a  wiitten  Instrument — a  matter  of  record — set  out  In  huie 
vfrba  in  tlie  indictment,  and  the  instrument  offered  In  evidence  bears  a 
different  date  from  the  Instrument  described  In  the  indictment,  the 
date  of  such  Instrument  Is  matter  of  description  and  the  variance  Is 
material.     Dill  r.  The  People,  iOO. 

Q.  PHArrirE. — The  conduct  of  the  district  attomejr  In  his  argument 
to  the  jury,  even  if  Improper,  cannot  be  made  available  to  reverse  a 
judgment,  unless  such  oooduct  was  objected  to  at  the  time.  Torrit  r. 
The  People,  tiS. 

10.  tiTATUTOitv  CoNSTBUCTioM. — While  the  statute  (Hllls' Ann.  Stats., 
sec.  3100)  Is  silent  as  to  the  place  of  imprisonment  of  one  convicted  of 
tlie  offense  therein  proscribed,  yet  it  provides  that  he  shall  be  deemed 
l^utlty  of  a  felony,  which  in  effect  is  a  provision  that  he  shall  be  Im- 
prisoned in  tlie  penitentiary.     In  re  Pratt,  138. 

11.  Saub. — Tlie  week  of  time  which  is  required  by  statute  to  be  ap- 
pointed nnd  designated  in  oapital  cases  within  which  the  sentence  must 
be  executed,  is  a  period  of  time  extending  from  12  miduiglit  Saturday 
unUI'12  midnight  the  following  Saturday,  but  an  error  in  the  designa- 
tion of  tlie  veek  is  renderitd  immaterial  when  the  executtoa  is  stayed 
by  this  court  pending  review.     Mora  i.  The  People,  255. 

12.  Sauk.— The  statute  providing  for  pi-osecution  by  informaUon  is 
not  unconstitutional.     Jordan  t>.  The  People,  417. 

13.  Saue. — Section  926,  Gen.  Stats.,  which  provides  that  it  ahdl  be 
soffloient  in  an  indictment  for  mui'der  to  charge  that  the  defendant  did 
feloniously,  willfully  and  of  his  malice  afoi'ethought  kill  and  mnrder 
the  deceased,  is  not  In  conHict  with  the  secljon  of  the  bill  of  righta 
whicli  provides  that  in  criminal  prosecutions  the  accused  shall  have  the 
right  to  demand  the  nature  and  cause  ot  the  accusation.     lb. 

14.  WiTNKssES. — Where  a  husband  ts  indicted  for  willful  and  corrupt 
perjury  in  making  a  false  affidavit  in  a  suit  for  divorce  agiUnst  his  wife, 
the  wife  is  a  competent  witness  fiir  the  state  on  the  trial  of  such  indict- 
ment   ma  ».  The  People,  469. 

DAMAGES: 

1.  EsiiMPLARr  Dauaoeb.— Prior  to  tbe  act  of  1S89,  punitive  or  ex- 
emplary damages  were  not  recoverable.    J'VenoA  v,  Deane,  504. 

2.  Same.^To  justify  exemplary  damages  under  the  act  of  1869,  tliere 
must  be  some  wrong  motive  accompanying  the  wrongful  act,  or  a  reck- 
less disregard  of  plaintiCTs  rights.  A  wrongful  act  done  IntenUonall} 
la  not,  as  a  matter  of  law,  necessarily  malicioos.    A> 
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8.  LiqutDATBD  Damaoes. — In  a  oontraot  for  tli«  buildtog  of  eight 
hoiiseawithiaaBpeolfled  time,  itwsa provided  that  ff  the contractoT  tailed 
to  complete  the  worfa  aponany  of  them  at  or  before  the  timespeoified,  it 
should  pay  the  aum  of  five  dollars  for  eaoh  day  thereafter  that  the 
work  upon  either  alionld  Temafo  unfiniehed  aa  liquidated  damages  for 
Its  delay  la  that  behalf:  Held,  that  the  contract  provided  for  the  pay- 
ment of  Huch  damages  at  the  rate  of  Are  dollars  per  day  for  the  num- 
ber of  days  there  was  default  in  completion  of  the  entire  oontract,  but 
not  at  that  rate  for  each  house  remaining  unfinished,  and  that,  so  con- 
strued, tlie  Riipulation  may  be  upheld  as  fumisbing  an  agreed  measure 
of  oompensHilou  for  the  nonf  ultHlment  of  the  contract,  and  as  available 
as  ftxed  and  stipu1at«d  damages  to  reduce  the  unpaid  balance  of  the 
contract  price.     i>enrer  L.  &  8.  Co.  v.  CoMtraction  Co.,  630. 

4.  LiMiTATiONa.— In  an  action  by  the  owner  of  abutting  property  for 
permanent  damages  occasioned  by  the  construction  and  operation  of  a 
railroad  through  a  public  street  in  an  ordinary  and  lawful  manner,  the 
damages  are  the  diminution  in  the  market  value  of  the  property  for  any 
reasonable  use  t«  which  It  may  be  put,  and  the  statute  of  limitations 
begins  to  run  from  tbe  time  tbe  railroad  company  flrst  occupied  the 
street  for  such  purposes;  but  in  cases  where  the  action  is  for  the  use 
of  the  street  by  tbe  railway  company  in  an  improper  manner,  the  cause 
of  action.  If  any  ezlsta  in  favor  of  a  private  party,  may  arise  daily  so 
long  as  the  auiaanee  continnea.  U.  P.  By.  Co.  c.  Foley,  280;  U,  P.  By. 
Co.  D.  Benson,  285. 

5.  Hbasurs  of  Dauasbb.— The  measure  of  damages  in  case  of  the 
conversion  of  a  note  held  as  collateral  security  is,  upon  the  facts  in  this 
uase,  the  difference  between  the  face  value  of  the  note  and  tbe  indebt- 
edness of  the  pledgor  at  tbe  time  of  the  conversion.  Haltack  L.  4)  Af. 
Co.  I.  Gray,  149. 

6.  Same. — The  act  of  1889  with  reference  to  exemplary  damages 
havli^  no  application  to  the  case,  the  plaintiff  must  be  limited  In  his 
recovery  to  a  liberal  rule  of  compensatory  damages,  under  which  he 
may  recover  for  all  direct  and  proximate  losses  ocoaafoned  by  the  tort; 
for  the  physical  pain,  if  any.  Inflicted;  for  his  mental  agony,  lacei'ated 
feelings,  woimded  sendbilitles;  but  he  Is  not  entitled  to  punitive  or 
exemplary  damages.     French  ».  Deane,  504. 

T.  Same. — Testimony  that  a  party  was  put  to  some  lou  of  time  and 
expense  of  board,  etc.,  by  reason  of  Vte  dettructfon  of  legal  papers,  is  not 
aufBcient  to  sustain  a  claim  of  damages  for  such  destruction;  tbe  rea- 
sonable worth  of  the  papers  destroyed  is  the  proper  measure  of  dam- 
age in  such  a  case.     Bourke  v.  Whiting,  1. 

8.  Saue. — If  a  defendant  seeking  to  recoup  or  recover  damages  al- 
leged to  have  been  occasioned  by  the  breach  of  a  special  contract,  fails 
to  prove  the  existence  of  tbe  contract,  the  rulings  of  the  trial  court 
relating  to  the  measure  of  his  damages  In  case  of  suoh  breach  are  not 
material  to  be  considered  on  appeal,    Qutthall  t.  Craviford,  270. 
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0.  RULBOADB.— Where  a  i-^lroad  company  kills  an  animal  of  anothet 
and  coBvertB  the  same  to  Its  oira  nee.  It  maybe  made  liable  In  damagea 
whether  the  killlDg  be  negligent  or  otherwise.  Atehi*on,  T.  JtB.F.R. 
B.  Co.  V.  Tanner,  668. 

10.  Stbeetb. — The  unlawful  obstruotlon  of  a  public  street  mora  or 
less  remote  from  abutting  property  eutJUea  the  owner  of  Buch  property 
to  B  recovery  therefor  If  it  causes  a  special  Injury  thereto,  but  not  If 
the  InoonTsnience  is  such  as  is  shared  by  the  public  generally.  U.  P. 
Hi/.  Co.  V.  Foley,  280. 
DECRSES:  See  JUDGiUENTS. 
DEEDS: 

1.  Dblitrbt  amb  Accbptahci.— a  deed  must  be  dellTered  before 
it  becomes  operative  as  a  conreyance,  and,  in  general,  acceptance  Is 
esBeotial  to  complete  the  delivery  and  pass  the  title;  as  to  persons  lui 
^uris  acceptance  as  well  as  delivery  Is  a  matter  of  Intention  to  be  proved 
by  some  act  or  declaration,  or  to  he  presumed  from  circumstances,  but 
will  not  be  lightly  presumed  where  the  grant  imposes  some  burden  or 
obligation  upon  the  grantee,  and  the  recording  of  a  deed  by  the  grantor 
without  the  direction  or  knowledge  uf  the  grantee  Is  net  itself  evidence 
of  acceptance.    BiUma»teT  v.  Brisbane,  371;  Rlahner  v.  Brisbane,  88S. 

2.  Mabbibd  Woitzs. — Under  the  statute  of  conveyances  of  1868,  a 
married  woman  oould  not  convey  her  real  estate  except  by  substantia) 
compliance  with  section  IT  of  that  statute ;  but  her  deed,  acknowledged 
and  certified  in  accordance  with  said  sectlou,  may  be  read  In  evidence 
without,  in  the  first  instance,  additional  proof  of  its  execution.  Knight 
V,  Laterence,  425. 

3.  Pbb-bhptob. — A  deed  by  a  pre-emptor  made  after  he  has  acquired 
the  right  to  convey  the  land.  Is  not  invalid  by  reason  of  the  fact  that  it 
was  executed  in  pursuance  of  an  agreement  which  vras  prohibited  and 
void  at  the  time  It  was  made.    MeMUkn  t.  GeritU,  98. 
DEFENSES: 

1.  ADUisriaTBATOK.— When  a  person  sued  individually  for  the  oonver^ 
siun  of  property  undertakes  to  defend  as  administrator,  he  must  estab- 
lish by  positive  averment  and  proof  his  status  as  administrator  and  that 
he  is  possessed  of,  or  entitled  to,  such  property,  and  chargeable  there- 
with In  such  capacity,  by  Kome  appropriate  pceliminary  talal,  before  the 
opposite  party,  or  other  interested  parties,  oan  properly  be  excluded  a* 
witnesses  upon  the  merits  of  the  case.    Prewitt  v.  Lambert,  7. 

2.  Insanitt. — The  defense  being  insanity,  the  court  npon  motion  of 
defendant  with  the  consent  of  the  district  attorney  appointed  a  pbysi- 
cian  to  make  an  examinationand  to  testify  on  the  trial  as  to  defendant's 
mental  condition;  held,  that  an  examination  and  consultation  between 
defendant  and  the  physician,  under  such  drcumstanoes,  was  not  oonfl- 
dential ;  and  that  the  physIclMi  could  be  called  by  the  state  to  testify  in 
rebuttal,  even  though  be  had  not  been  called  by  defendant.  Xetbit  t. 
The  Pe<^le,  441. 
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3.  LioxNSK.— An  applioatton  for  the  renewal  of  a  lioeoM  accompanied 
by  a  deposit  of  the  license  fee,  but  witbont  procuring  the  license,  fs  no 
defense  to  the  charge  of  keeping  a  dram  shop  without  a  license,  espe- 
cially where  the  renewal  is  grantable  only  in  the  discreUon  of  the  city 
council.  Keilkopf  c.  Denver,  325. 
DEMUBRER: 

J.  Deuubbbb  RXA.OHiiia  Back. — When  a  demurrer  is  interposed,  the 
sufficiency  of  any  antecedent  plaad.1ng  to  which  the  pleading  demurred 
to  relates  may  he  called  In  question.     Knight  v,  Lawrence,  42fi. 

2.  Demitbrbb  to  Repucation. — Though  an  additional  replication 
has  been  adjudged  IneufScieot  upon  demurrer,  it  is  nevertheless  error 
to  render  final  Judgment  for  defendant  where  there  are  otbet  replica- 
tions putting  in  Issue  raateriol  allegations  of  each  of  the  affirmative  de- 
fenses of  an  answer,  lb. 
DEPUTIES: 

DiBTBioT  Attobkxts  ahd  Clbbkb — Dzpurm.— The  statutes  provid- 
ing that  district  attorneys  and  clerks  of  diatriot  courts  respectively  may 
act  by  deputy,  are  valid;  and  where  the  district  court  recognizee  such 
deputies,  It  is  to  be  presamed,  In  the  absence  of  anything  to  the  con 
trary,  that  such  deputies  were  duly  appointed  and  quaHfled.  WeeiiH  v. 
The  People,  441. 
DISCRETION: 

1.  Counsel. — Counsel  for  the  state  and  for  the  defense  stand  before 
the  jury  on  an  absolute  equality.  The  nature  and  scope  of  argument 
which  will  be  permitted  Is  largely  within  the  discretion  of  the  presiding 
judge,  and  an  appellate  court  will  interfere  only  when  a  gross  abuse  of 
discretion  Is  made  to  appear.     Jordan  c.  The  People,  417. 

2.  EvTDf  ncE. — It  is  not  suoh  an  abuse  ot  discretion  as  requires  a  re- 
versal, that  the  court  below  permitted  the  plaintiff  on  rebuttal  to  cor- 
rect his  evidence  given  In  chief,  although  It  amounts  to  a  oontradiotlon 
thereof.     De  Bemer  e.  Parker,  242. 

S.  LiHJTiSQ  Arouukktb,  —  Fixing  a  limitation  upon  ai^menta  of 
counsel  In  a  civil  action  is  a  matter  almoBt  entirely  within  the  discre- 
tion of  the  trial  court,     Si/hegler  u.  Jerome,  118. 

i.  WrriTESa. — It  is  entirely  within  the  discretion  of  the  trial  court  to 
permit  or  refuse  the  taking  of  the  deposition  of  a  witness  during  the 
progress  of  a  trial.     Willard  e.  Meltor,  634, 
DISTRICT  COURT: 

Place  op  Holding-, — While  the  district  court  must  be  held  at  the 
county  seat,  it  Is  not  required  to  be  held  in  an;  particular  building. 
Jordim  V.  The  People,  417. 
DITCHES:  Hee  WATER  RIGHTS. 
DIVORCE: 

1.  Collusion.— Courts  should  exeroise  care  In  dissolving  the  mar< 
riage  relation  and  decline  to  grant  relief  where  collusion  appears.  Bvlf 
bard  V.  Svbbard,  18. 
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2.  LA.CHXB.— AfUr  a  decree  of  diTOroe  has  been  rendered  and  acqui- 
esced in  for  a  long  time,  reaeoiiB  which  would  in  the  flrat  insbiDce  biive 
cftnsed  it  to  be  withlield  ma;  not  be  sufficient  to  warraot  setting  it 
aside.     Jit. 
DYiyO  DECLARATIONS: 

ADXissiDIt.ITT. — A  d;iug  declimtioa  is  onlj  admissible  vliere  tlie 
dentil  of  the  declarant  is  the  subject  of  the  charge  of  homicide  on  trial, 
find  the  drcum stances  of  the  death  are  the  subject  of  the  declaration. 
Mora  t.  The  People,  iSoS. 

EQUITY; 

1.  C0TJ.DSIOII. — A  defendant  vho  hj  eollnsive  agreement  and  for  a 
promised  couatderation  has  by  her  silence  aided  the  plainttfC  in  impos- 
ing upon  tlie  court  and  procuring  a  decree  of  divorce,  and  who  has  re- 
mained silent  for  mote  than  a  year  before  applying  for  relief,  and  then 
Duly  upon  failure  to  realise  the  promised  conaideratloa,  ia  not  eutltlei) 
tu  faTorable  consideration.    Hubbard  «.  Habbard,  13. 

2.  Laches. — A  party  who  Is  guilty  of  laches,  or  unreasonable  delay 
in  asserting  bis  rights,  must  be  denied  equitable  relief.  Baleman  c. 
/ieitier,  M7. 

ERBOB: 

1.  luMATERiAi.  Erbob.— When  it  appears  that  the  error  complained 
of  was  not  prejudicial  it  will  not  be  considered.    Wiitarii  0.  JfelIor,634. 

2.  UKAsrite  OF  Dauaoeb. — If  a  defendant  seeking  to  recoup  or  re- 
coverdamagesalletced  tohave  been  occasioned  by  the  breach  of  a  special 
contract,  fUls  to  prove  the  existence  of  the  contract,  the  rulings  of  the 
trial  court  relating  to  the  measure  of  his  damages  in  case  of  such  breach 
are  not  material  to  be  considered  on  appeal.  OuUhall  v.  Craie/ord,  270. 
ESTOPPEL: 

1.  D&SD. — Where  one  conveys  lands  with  warranty,  but  without  title, 
and  afterwards  acquires  one,  bis  first  deed  works  an  estoppel,  and  paasea 
an  estate  to  the  grantee  the  Instant  the  grantor  acquires  his  title.  But 
if,  after  having  made  a  conveyance  with  warranty  without  having  title, 
the  estate  comes  to  him  as  a  mere  conduit  in  passing  it  from  its  owner 
through  him  to  another  person,  it  does  not  Inure  to  the  benefit  of  hie 
original  grantee.     Pkillippi  n.  Leet,  246. 

2.  Estoppel  ts  Pais. — Matter  of  estoppel  in  pals  to  be  made  effects 
ive  as  a  defense  must  be  pleaded.     Previitt  v.  Lambert,  7. 

3.  Gahnishee. — A  party  accepting  and  retaining  money  paid  nnder 
a  void  order  is  estopped  to  question  the  validity  of  the  proceedings  by 
wbioh  the  money  was  obtained,  and  tUa  mle  may  be  invoked  by  a  gar- 
uisliee.     J<me»  i.  Langhome,  206. 

4.  Tbubt  Estate.— a  trust  estate  does  not,  like  an  absolnta  estate, 
inure  to  the  benefit  of  the  grantee  of  the  trustee,  when  the  latter  made 
the  conveyance  in  his  Individual  capacity.    Philtippi  v.  Leet,  246. 
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EVroBNCE: 

1.  Aduissiomb. — Although  the  taw  favors  amicable  settlementa  of 
controTersies  and  tiierefore  prohibits  evidence  of  negotiatioiiH  made  b; 
a  party  for  the  purpose  of  bufing  hia  poaca,  whea,  during  negoCiatioDB 
tor  a  compromise,  a  fact  is  conceded,  as  In  this  case,  without  reserva- 
tion, evidence  of  such  admlsalou  Is  competent  against  the  part]r  making 
it.     Kvtc/mr  v.  Love,  542. 

2.  CoNFBSBioii.~-A  confession  is  an  admission  or  declaration  made  by 
a  party  who  haa  committed  a  crime  or  misdemeanor  of  his  agency  or 
participation  therein,  and  is  generally  restricted  to  acknowlodgmenta  of 
guilt.    Jfora  0.  The  People,  2J6. 

5.  Sauk. — A  declaration  made  by  one  accused  of  crime,  denying  an; 
criminal  act  and  explainli^  suspicious  ciroumstauces  for  hie  own  ad- 
vantage, is  not  a  confession,  and  does  not  fall  within  the  rule  that  con- 
fessions  muRt  be  voluntary  to  be  admissible  in  evidence.     lb, 

4.  DAMAeas. — The  fact  that  others  have  constructed  reservoirs  in  the 
same  locality  can  give  no  right  to  maintain  one  and  permit  water  to  seep 
therefrom  to  the  damage  of  adjoining  lands.  Evidence  of  such  fact  is 
irrelevant  and  inadmissible.    Sylvetter  v.  Jerome,  V28. 

6.  Dkclabatiohs. — Evidence  of  falsehood  on  the  port  of  the  acoueed 
in  giving  an  account  of  hiroself,  or  of  the  transaction  and  his  relation 
to  it.  Is  competent  as  affording  a  legitimate  presumption  of  guilt.  For 
this  purpose  the  pi'osecntion  may  prove  such  declarations,  and  then 
prove  their  falsity.    Jfora  e.  The  People,  253. 

6.  Sahb.— A  declaratiun  made  out  of  court  by  a  witness,  not  a  party 
to  tl)e  action,  is  Inadmissible  as  evidence  to  establish  a  substantive  fact. 
Anton  V.  Bvani,  274. 

7.  Saux. — Oral  declaratlonB  of  a  part;  accused  of  a  crime  in  respect 
to  matters  relevant  to  the  Issue,  when  voluntarily  made,  are  always 
competent  evidence  against  him.  The;  are  allowed  to  be  proved,  and 
tiielr  falsity  to  be  shown  by  other  evidence.  Such  admissions  conttdned 
In  an  afBdavit  b;  the  accused  fall  within  the  rule,  Torria  i.  The  Peo- 
ple. 438. 

B.  DELrvBBT  AND  AcOBPTAMCB  OF  DSKD. — A  deed  must  be  delivered 
before  it  becomes  operative  as  a  conveyance,  and  In  gcneial,  acceptance 
is  essential  to  complete  the  delivery  and  pass  the  title;  as  to  persons 
sui  Juris  acceptance  as  well  as  delivery  is  a  matter  of  intention  to  be 
proved  by  some  act  or  declaration,  or  to  be  presumed  from  cii-cum- 
stances,  but  will  not  be  Ughtl;  presumed  where  the  grant  imposes  some 
burden  or  obligation  upon  the  grantee,  and  the  recording  of  a  deed  by 
the  grantor  without  the  dIrecUon  or  lEuowledge  of  the  grantee  is  not  it- 
self  evidence  of  acceptance.  Eittmailer  i.  Brisbane,  371;  £icAner  ti. 
BrUbane,  S85. 

9.  Dtimq  Declarations. — A  dying  declaration  ts  only  admissible 
whet«  the  death  of  the  declarant  is  the  subject  of  the  ohajige  of  homi- 
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cide  on  trial,  and  Qie  olroumstaaces  of  the  death  are  the  sabject  of  the 
declamtlon.    Mora  v.  The  People,  255. 

10.  Expert  Tebtihont.— Opinions  of  expert  wltnessea  ai  to  tlie  value 
of  prolesslonat  aerrlcei  are  not  oondusiTe  npon  the  jury;  nor  Is  snch 
evidence  absolutely  essential.  The  jurors  may,  from  the  nature  and 
kind  of  services  performed  and  from  the  time  and  circumstances  of 
performance,  exercise  their  own  judgment  In  determining  the  v^ne  of 
such  services;  and  parttes  submitting  such  an  issue  to  the  jury,  with- 
out expert  tesdmony,  will  not  afterwards  be  hoard  to  complain.  Bourke 
V.  Whlthig,  1. 

11.  Objection  to  Tsbtihohy. — In  a  suit  for  legal  services  as  land 
attorney,  defendant  himself  testified  that  he  knew  plaintiff  was  a  land 
attorney  when  he  employed  him;  held,  that  an  objection  to  plaintiff's 
testifying  orally  that  he  was  duly  admitted  to  practice  as  a  laud  attor- 
ney was  without  substantial  meriL    lb, 

12.  Opinions. — The  opiniona  of  farmers  on  matters  in  issue  which 
are  peculiarly  within  their  knowledge,  such  as  the  value  of  land,  crops, 
stock  or  sei-vlces,  and  damage  done  thereto,  are  admissible  in  evidence. 
Chicago,  R.  I.  <i  P.  Ry.  Co.  d.  Larsen,  71. 

13.  Same. — While  the  general  rule  Is  that  the  opinion  of  a  witness  la 
Inadralssibie  except  when  tile  inquiry  involves  a  qnestion  of  skill  or 
Bcieuoe  and  the  witness  possesseB  a  peculiar  knowledge  of  the  subject, 
there  are  exceptions  to  the  rule,  among  which  are  instauoea  which  in- 
volve a  description  or  esUraate  of  magnitude,  else,  dimension,  value, 
etc.,  and  when  from  the  nature  of  the  subject  under  Investigation  It  ia 
difficult  or  impoBsibie  to  etat«  wiUi  sufficient  exactness  or  In  deti^l  the 
facts,  with  their  surroundings,  in  such  a  manner  as  to  produce  upon 
tiie  minds  of  the  jury  the  impression  that  a  personal  obserraUon  has 
produced  upon  the  mind  of  the  witness.  Denver  T.  S  F.  W.  R.  B.  Co. 
D.  Pulaski  Irr.  Vitch  Co.,  887. 

14.  Htpothetical  QnEsrioNS. — In  propounding  hypothetical  qnes- 
tiouB  to  experts,  counsel  are  not  confined  to  facts  admitted  or  absolutely 
proved,  but  may  assume  for  the  purposes  of  the  question  any  statement 
of  tacts  which  the  evidence  tends  to  eatabllsh.  Jordan  e.  The  People, 
417. 

15.  Impxachinq  Evidenck,— In  a  criminal  prosecution,  It  is  not 
competent  for  the  defense  to  introduce  evidence  for  the  sole  purpose 
of  impeaching  the  credibility  of  a  pei'sou  not  a  witness  for  the  people. 
Hall  0.  The  PeopU,  254. 

10.'  Same.— A  party  attempting  to  impeach  a  sale  on  the  ground  dI 
fraud  may  Introduce  in  evidence  declarations  of  the  vendor  made  be- 
fore the  sale,  which  tend  to  reveal  the  character  of  the  transaction. 
Seelemaa  v.  Uoaglaud,  231. 

17,  Saub. — It  is  not  error  to  refnse  to  admit  evidence,  the  only  ten- 
dency of  which  would  be  to  impeach  a  witness  upon  an  immaterial 
maUer.    Torris  o.  TAe  People,  438. 
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18.  Maskbt  Talus. — When  tlie  qnegUoo  propounded  1b  aa  to  the 
iiMrk«t  value  of  certain  propert;,  an  aDswer  ehowlng  what  It  ie  worth 
to  Uie  witnesH  Ib  not  responsive,  and  may  be  atricken  out  on  mixtion, 
but  ita  admiMibility  cannot  be  raised  for  the  flrat  time  in  a  court  of  re- 
view.   Chicago,  S.  J.  <t  P.  Sy.  Co.  «.  Larten,  71. 

16.  Pahoi.  Evii>bsce  to  bxplaut  Debd. — In  a  deed  oonveTing  land 
the  word  "  trustee  "  was  inserted  after  the  name  of  the  gcanUe,  and 
the  deed  was  accepted  in  that  form;  afterwards  in  a  contract  relating 
to  the  land  the  grantee  affixed  t^e  word  "  trustee"  to  his  signature; 
field,  that  the  word  "  trnstae  "  thus  nsed,  without  other  words,  was  not 
mere  deacriptio  penontE,  but  indicated  that  the  grantee  took  the  title, 
not  Id  his  individual  capacity,  but  in  trutt  tor  another,  and  that  parol 
evidence  was  admissible  to  show  for  whom  and  for  what  purpose  he 
became  trustee.     JoknMOti  v.  Calnan,  188. 

20.  Same— PROUiseoBT  Note,— Parol  proof  is  admissible  to  show 
the  circumstaDces  under  which  persona  other  than  the  payee,  and  ap- 
parently not  otherwise  oonneoted  with  a  promissory  note,  have  Indorsed 
the  same.    M»k  o.  Seter,  88. 

21.  Pkigeb  Cubbent. — In  the  absence  of  better  available  evidence 
the  piices  published  in  a  commercial  journal  are  admissible  in  evidence 
as  prices  current,  under  certain  circumstances,  but  where  such  evidence 
Is  admissible  the  sources  of  information,  or  the  mode  in  which  such 
prices  are  ascertained,  must  be  first  shown  to  render  it  competent. 
WiUard  v.  Jlellor,  534. 

22.  Statute  of  Frauds.— The  promise  of  one  person,  though  in  form 
to  answer  for  the  debt  of  another,  if  founded  upon  a  new  and  sufficient 
couaideration,  moving  from  the  creditor  and  promisee  to  the  promisor, 
and  beneficial  to  the  latter,  is  not  within  the  statute  of  frauds,  and  need 
not  be  in  writing.    Fitk  v.  Beter,  88. 

28.  Tbusts.— To  enforce  a  conBtmotlve  or  resulting  tiTist,  the  facts 
from  which  such  trust  is  claimed  to  arise  must  be  clearly  alleged,  and 
proved  with  certainty.     MeClure  v.  La  Plata  Countj/,  122. 

24.  Witnesses. — One  wbo  Is  sued  for  enticing  away  the  plaiDtifTs 
wife  is  entitled  to  an  instruction  to  the  Jnry  that  she  could  not  be  called 
as  a  witness  without  her  husband's  consent,  and  that  nothing  unfavor- 
able was  to  be  inferred  against  the  defendant  from  her  failure  to  testify. 
French  d.  Deane,  604. 

..  ii.  Wrttten  Statemknts.— It  Is  not  error  to  snsbdn  an  objection  to 
a  question  relating  to  what  is  shown  by  figures  contained  in  written 
statements  which  had  been  admitted  in  evidence.  WiUard  v.  MeUor, 
.W4. 

EXCEPTIONS:  See  APPELLATE  PRACTICE. 
EXECUTION: 

Pbopebtt  Subject  to  Execctioit. — Partners  are  jointly  and  several- 
ly liable  for  the  debts  of  the  partnership,  and  the  separate  property  of 
each  partner  is  liable  to  execution  to  satisfy  a  judgment  ^^nst  the 
Vol.  TtTTt — 40 
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Ann.    In  this  state,  by  atatDts,  eTBr;  interest  in  land,  legal  and  eqoit- 
ftble,  ts  subject  to  levy  and  sale  under  ezeoution  unless  ocoupied  as  » 
homestead.    Mulock  v.  FUwtn,  2Q0. 
EXECXITIVE  POWER: 

1.  Amotiok. — The  governor  bas  power  to  remove  a  member  of  the 
fire  and  police  board  of  the  city  of  Denver  from  his  ofBce,  lor  cause,  ol 
the  luffielenof  of  which  cause  the  judgment  of  the  executive  is  conclo:- 
sive,  provided  itbeBtat«d  in  writing  and  be  other  than  political.  Trim- 
ble  t.  The  People  ex  ret,  197. 

2.  ABBiTBAKr  POWEK. — The  reasonable  and  Inevitable  delay  incident 
to  judicial  proceedings  can  never  justify  a  resort  to  the  summary  exsiv 
cise  ot  arbitrary  power.     In  re  Fire  and  Excite  CommisAonera,  4S2. 

3.  Depabtxentb  of  Govbrkmeht. — The  several  departments  of  the 
government  are  equal  in  dignity  and  of  co-ordinat«  authority,  and 
neither  can  subject  the  other  to  Its  jadsdlction,  or  strip  it  of  any  por- 
tion of  its  const] tntlonal  powers;  butthe  Judiciary  Is  the  flnal  authority 
in  the  oonstinction  of  the  constitntioii  and  the  lawa,  and  its  eonstmoUon 
should  be  received  amd  followed  by  the  other  departments.  People  ex 
rel.  V.  JVarCln,  G65. 

4.  CoHSTiTUTioiTAi.  IiAW. — The  governor's  coDstitutional  obllgatloa 
"to  take  care  that  the  laws  be  faithfully  executed"  does  not  Impose 
upon  htm  the  duty  of  forcibly  Induciing  his  appointees  Into  ofBce,  nor 
jastify  his  calling  on  the  military  forces  of  the  stat«  for  such  pnrpose, 
unless  it  be  for  tha  enforcement  of  judicial  process.  Jn  re  Fire  and 
Excise  Commixgionera,  482. 

6.  FiBE  AND  Police  Dbpaethkntb. — The  limitation  clause  Id  the 
chai'ter  ot  lg93  forbidding  the  governor  to  remove  members  of  the  fire 
find  police  board  for  political  reasons  was  Intended  to  promote  efficiency 
in  the  fli'e  and  police  departments,  and  to  prevent  thefr  being  used  to 
advance  the  Interests  of  any  political  party  or  ludividnal;  but  as  the 
charter  now  stands,  practical  effect  cannot  be  given  to  such  llraltation, 
except  as  It  may  operate  upon  the  conscience  of  the  executive,  and  so 
control  his  official  conduct.     People  ex  rel.  «.  Martin,  G65. 

0.  JuDiciAi.  PowBB. — If  the  executive  order  of  removal  is  questioned 
by  the  Incumbent,  the  courts  have  power,  and  It  is  exclusively  within 
their  province,  to  determine,  as  betiveen  the  respective  claimants,  the 
right  to  the  office  in  question.  Jn  re  Ftre  and  Excite  Commissioners, 
482;  THmble  b.  The  People  ex  ret.,  187. 

7.  Same.— The  court  will  not,  in  an  ex  parte  proceeding  In  response 
to  an  executive  question,  inquire  into  or  determine  the  right  of  a  police 
GommlBSloner  of  Denver  to  retain  his  office  after  the  governor  has  at- 
tempt«d  to  remove  him,     16. 

5.  Leoiblatitb  Powbb. — The  legislature,  having  power  to  create  an 
office,  has  power  to  provide  the  manner  in  which  it  shall  be  filled,  and 
like  power  to  provide  for  removals.     Trimble  v.  The  People  ex  ret.,  181. 

9.  Prescmptiok  in  Fatob  or  tbb  Ootzbhob. — It  Is  a  presumption 
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.ot  law  that  erery  pnbllo  ofSoer  doM  bis  duty;  and  this  preBumptlon  Is 
eipeciall;  strong  In  the  caae  ot  the  governor.  People  ex  reL  v.  Martin, 
6Go. 

10.  Rkmotal  or  Offickbs.— Tho  existence  of  the  cauee  lor  which 
the  governor  uta,j  Amove  afire  and  police  commissi  oner  may  be  oaoer- 
bUned  Id  any  manner  satistEwtor;  t«  himself.  The  insUtution  ot  an 
investigation  In  the  nature  of  a  Judicial  orguosi-Judlolal  prooeeding  i^ 
not  requited  b^  the  statute.     Trimbla  v.  The  People  ex  rei,  187. 

11.  Same. — The  power  ot  the  governor  over  the  fire  and  police  board 
of  the  city  of  Denvei'..in  respeet  to  orders  of  appointment  and  removal, 
depends  entirely  npoa  the  terms  of  the  charter  as  amended  by  the  leg- 
islature In  1893;  and  it  Is  the  province  of  the  oonrts  to  construe  that 
act  in  cases  of  actoal  lltlgatjou  arising  thereunder.  People  ex  reL  n. 
JIfarUn,  66G. 

12.  Samb. — Under  the  charter  of  1893,  when  the  governor  makes  an 
order  for  the  removal  of  a  member  of  the  fire  and  police  board,  and 
states  the  oause  therefor  in  writing,  such  written  statement  by  the  gov- 
ernor must  be  held  the  exclusive  and  conclnrive  proof  of  the  cause  for 
making  such  order.     lb, 

EXECUTIVE  QUESTIONS: 

1.  Abbitbabt  Powes. — The  reasonable  and  inevitable  delay  Incident 
to  judicial  proceedings  can  never  justify  a  resort  to  the  summary  exer- 
cise of  arbitrary  power.    In  re  J'lre  and  Exctae  CommlMioners,  482. 

2.  CONSIDXBATION  OF. — Any  question  submitted  by  tlie  governor  to 
this  court  for  Its  opinion,  is  entitled  to  respectful  consideration;  but 
the  court  must  determine  for  itself  as  to  the  importance  of  the  ques- 
tloD,  the  solemnity  ot  the  occaalon,  and  the  nature  of  the  answer  proper 
to  be  returned  under  the  particular  circamstauces  of  each  case.  In  re 
Penitentiarv  Conuniasfoners,  400. 

3.  CoNSTiTirriORAi.  Law. — The  governor's  oonstjtutjonal  obligation 
"  to  take  care  tbat  the  laws  be  faithfully  executed  "  does  not  impose 
upon  him  the  dut]>  of  forcibly  inducting  his  appointees  into  ofBce,  nor 
justify  his  calling  on  the  military  forces  of  the  state  for  such  purpose, 
unless  It  be  for  the  enforcement  of  Judicial  process.  In  re  Fire  arid 
Exeine  Commissioners,  432. 

4.  Defabthents  of  GoVERXHEirr. — "  The  several  departments  of 
the  government  are  equal  in  dignity  and  of  00-ordinate  authority,  and 
neither  can  subject  the  other  to  its  jurisdiction,  or  strip  it  of  any  por- 
tion of  Its  constitutional  powers;  but  the  judiciary  is  the  final  authority 
In  the  construction  of  the  constitution  and  the  laws,  and  its  oonstrue- 
tion  should  be  received  and  followed  by  the  other  departments."  Peo- 
ple ex  reL  v.  Martin,  5S5. 

0,  Ex  Pabte  Opinion. — This  court  should  not  give  an  ex  parte  opin- 
ion In  relatioa  to  a  controversy  that  has  already  arisen,  especially  If 
actual  litigation  Involving  private  rights  is  likely  to  arise  from  such 
controversy.    Jn  re  Peattenllar]/  Commttsioners,  400. 
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6.  Ex  Pabte  PHOCKKiinro.—The  court  will  not,  In  nn  «  parte  pro- 
ceeding In  responte  to  on  execatiTQ  question,  Inqnlre  into  or  determine 
the  right  oi  a  police  commiBsioner  of  Denver  to  retain  his  office  after 
the  governor  has  attempted  to  remove  him.  in  re  Jlre  and  Bseiie  Com- 
mistioneri,  482. 

7.  How  Pbopoditokd.— When  the  opinion  of  the  court  la  requested 
concerning  the  constitutionality  of  a  bill,  or  act  of  the  t^slatnte,  the 
conslderatiOD  of  the  court  must  be  directed  to  the  apeolAc  provisions  ot 
the  consUtntlon  upon  which  a  construction  Is  desired.'  In  re  CantU 
CertiftcateK,  83. 

8.  Paacticr. — While  the  practice  of  the  court  hM  been  to  decline  to 
give  an  opinion  in  response  to  executive  or  legislative  questions,  which 
might  affect  or  prejudice  private  rights  or  Interests,  the  gravity  ot  the 
situation  with  respect  to  the  pending  question  required  a  departure 
from  the  rule  and  an  opinion  npon  the  facta  as  anbmitted,  without  prej- 
udice to  the  right  to  show  other  or  different  facts,  in  re  f^re  and  Ex- 
cite Committionert,  483, 

9.  Reuotai.  op  OFncBSB. — Under  the  charter  of  1603,  when  the 
governor  makes  an  order  for  the  removal  of  a  member  of  the  Are  and 
police  board,  and  states  the  cause  therefor  in  writing,  such  written 
statement  by  the  governor  must  be  held  the  exclusive  and  concluaive 
proof  of  the  cause  for  making  such  order.    People  ex  rei.  e.  Jfarttn,  6fl5. 

10.  Same. — The  power  of  the  govenior  over  the  fire  and  police  board 
of  the  city  of  Denver,  in  respect  to  orders  of  appointment  and  removal, 
depends  entirely  upon  the  terms  of.  the  charter  as  amended  by  the  leg- 
islature In  1S93;  and  it  is  the  province  of  the  oonrts  to  construe  such 
legislative  act  in  cases  of  actual  litigation  arising  thereunder.  lb. 
EXEHPLART  DAUAOES:  See  DAMAGES. 

EXPERT  TESTIMONY:  See  EVIDENCE. 

FELONY: 

Felont  SEriKED. — The  term  felony,  whenever  It  occurs  in  the  con- 
stitution or  laws  of  this  state,  means  any  criminal  offense  ponishable 
by  death  or  imprisonment  In  the  penitentiary,  and  none  other,    hi  re 
Pratt,  138. 
FOREIGN  CORPORATIONS: 

CoKBTmrrioiTAL  LAW.--The  failure  of  a  foreign  corporation  doing 
business  in  this  state  to  file  a  certificate  as  required  by  sec.  10,  art.  15, 
Const,  and  by  sees.  499  and  SOO,  Mills'  Ann.  Stats.,  Is  not  a  defense  to 
an  action  by  it  upon  a  contract  made  in  this  state.  KUtdel  v.  Litho- 
graphing Co.,  310. 
FORFEITURE: 

FosFsrruKE. — Questions  ot  forfeiture  of  a  pre-emptor's  title  oanonly 
he  raised  by  the  government.    JTciflllen  v.  Oentte,  96. 
FRAUD: 

1.  AcTiOK  TO  Cahcel  Frauduzjext  Dekd.— In  an  action  brought  by 
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apurcbaserof  laadatBherUTB  Baleto(»noel  ft  former  deed  on  the  gronnd 
th«t  the  deed  U  fraudulent  and  void  »■  to  oredlton,  the  oomplaiatueed 
not  allege  the  Issuance  of  execution  In  the  original  auit  uid  a  return 
nulla  Ixma,  noi  that  plaintiff  is  in  possession  of  the  land.  Mvloek  e. 
Wilioa,  206. 

2.  Dkkd  Fbatthitlent  as  to  ScBaEQUsirr  CoEDrroBS. — Where  aoon- 
veyonce  of  land  was  made  byan  insolTeut  debtor  without  oonrideration, 
and  with  intent  to  cheat  and  defraud  bis  cieditore,  tbe  grantee  having 
notice  of  such  fraudulent  intent;  held,  that  the  conveyaaoe  was  fraudu- 
lent and  void  as  to  subsequent  as  well  as  existing  oredlton,  and  that  the 
land  in  the  hands  ol  the  fraudulent  grantee  was  subject  to  attachment 
and  execuUon  bj  the  grantor's  creditors  the  same  aa  though  the  fraudu- 
lent deed  had  never  been  ezecut«d.    lb. 

8.  Pj.KAj)tsG — Wast  or  Posmvx  AvxRiiENTS. — Where  the  exist- 
ence of  a  fact  maj  be  gathered  from  tbe  allegations  of  the  complidnti 
the  want  of  direct  and  positive  averments  showing  auoh  fact  will  not 
be  deemed  a  fatal  ground  of  objection,  when  made  for  the  first  time  In 
the  appellate  oonrb    ib. 

4.  SaHE — SAZ.E. — A  sale  made  npou  a  valuable  consideration  is  not 
vitiated  by  the  fraudulent  purpose  of  the  grantor,  unless  the  grantee 
be  cbargeable  with  noUce  of  such  Intention.  A  pleading  setting  up 
fraud  In  snob  a  case,  which  fails  to  charge  the  grantee  with  notice  or 
knowledge  of  the  grantor's  fraudulent  design,  ia  defective.  Seelenan 
V.  Ufiagiand,  331. 

GABMISHICBNT: 

1.  GABmSHKE— Whkit  Liable.— As  a  general  rale  a  garnishee  Is  only 
liable  when  the  defendant,  or  judgment  creditor,  might  have  nudut^ned 
an  action  agi^ust  him.    Jone*  v.  LoHghome,  SOS. 

2.  Pabthekship  Debt. — Where  aa  action  is  brou^t  to  recover  a  Ann 
debt,  one  partner  has  the  right  to  inrist  that  hla  copartners  shall  be 
Joined  as  defendants.    lb. 

8.  PLEADiito. — Under  the  statute,  tbe  garnishee  has  no  opportunity 
to  plead  to  a  reply,  but  without  pleading  he  can  avi^  himself  of  any  de- 
fense he  may  have  to  the  new  matter  set  up  therein,    lb. 

4.  PEAtmCB. — The  practice  In  gamiahmeut  proceedings  ia  regulated 
by  statute.  Where  a  partner  is  sued  Individually  for  a  firm  debt  he  Is 
usually  required  to  plead  the  nonjoinder  of  hla  copartners,  in  order  that 
he  may  av^l  himself  of  this  defense,  but  this  general  rule  has  no  appli- 
cation to  garnishment  proceedings  under  our  civil  code.  lb. 
GIFTS: 

VoLuinAiir  Qim. — Gifts  freely  exchanged  between  competent  par- 
ties, when  consummated  by  actual  delivery  and  not  prejudicial  to  cred- 
itors, cannot  be  made  the  subject  of  a  lawful  claim  or  caunterol^m  by 
one  party  against  the  oUier.    Bourke  e.  WMtbiff,  1. 
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highways  and  8tkkkts: 

1.  LaiiTA.Tiosa. — In  an  action  by  the  owner  of  abatUng  propert;  for 
permanent  damages  ooculoued  by  tlie  conatrucUon  and  operation  of  a 
lalkoad  Uiiaugli  a  public  atreet  in  an  ordinary  and  lawful  manner,  cbe 
damages  are  the  diminution  in  the  market  value  of  the  property  for  an; 
reasonable  use  to  which  it  may  be  put,  and  the  statnte  of  limitatiaus 
begins  to  ran  from  the  time  the  railroad  company  fixet  occupied  the 
street  for  snoh  purposes;  but  In  oases  where  the  action  is  for  the  use  uf 
tbe  street  by  tha  railway  company  in  an  Improper  manuet,  the  cause  of 
action,  If  any  exists  In  favor  of  a  private  party,  may  arlBe  daily  so  long 
as  the  nuisance  continues.  U.  F.  By.  Co.  v.  Foley,  £80;  U.  P.  By.  Co. 
«.  BaTiaon,  285. 

2.  Public  Hiohwat— Bubdeit  or  Fboof.— Where  the  county  au- 
tborlties  claim  tbe  right  to  maintain  a  road  as  a  public  highway  through 
prlTOte  lands,  and  the  landowner  claima  tliat  the  road  is  not  a  public 
highway,  or  that,  if  it  ever  existed  as  such,  it  has  been  vacated  or  aban- 
doned, tbe  burden  of  proof  is  upon  the  county  to  show  the  existence 
and  location  of  tbe  tdgbwayas  claimed;  but  the  eiiBt«noe  and  location 
being  established,  the  burden  is  upon  the  landowner  to  show  that  the 
same  has  been  vacated  or  abandoned.     Dingwall  v.  Weld  CouiUy,  415. 

8.  Stbbxts. — The  unlawful  obatmctlDn  of  a  public  street  more  or 
less  remote  from  abutting  propert;  entities  the  owner  of  socb  property 
to  a  recovery  therefor  if  it  causes  a  spetdal  injury  thereto,  but  not  if 
the  tuconvenlence  Is  anoh  m  is  shared  by  the  public  generally.  U.  F. 
Bti.  Co.  V.  Foley,  280. 

4.  Same. — The  town  being  unincorporated,  tbe  inhabitants  had  a 
vested  right  in  stroeta  and  alleys  opened  and  used  at  tbe  time  of  the 
entry  of  the  town  site,  bnt  tbe  trustee  was  not  anthoilied  tO  designate 
any  portion  of  the  Bite,  in  the  possession  of  an  actual  occupant,  as  a 
part  of  a  street,  and  thereby  deprive  a  beneScIary  of  his  interest  in  the 
land  so  occupied.  Pueblo  v.  Budd,  579. 
HTJSBATTO  AND  WIFE: 

1.  WiTMXBSBS. — Where  a  hnsband  Is  indicted  for  wllllul  and  corrupt 
perjury  in  making  a  false  afBdavit  in  a  suit  for  divorce  against  his  wife, 
the  wife  is  a  competent  witness  for  the  state  on  the  trial  of  such  indict- 
ment.   DiU  V.  The  People,  469. 

2.  Same. — One  who  is  sued  for  enticing  away  tbe  plaintiffs  wife  is 
entitled  to  an  instruction  to  the  jury  that  she  could  not  be  called  as  a 
witness  without  her  husband's  consent,  and  that  nothing  nnfavorabte 
WHB  to  be  inferred  against  tiie  defendant  from  her  failure  to  testUy. 
JVencA  V.  Deone,  004. 

nre'OKMATIONa; 

1.  CoNaTirunoHAL  Law — laroBicATioir  Act. — The  statute  provid- 
ing  that  crimes  and  misdemeanors  may  be  proseontod  and  punisbed  by 
information  based  upon  preliminary  examination  and  commitment,  is 
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Dot  contraiT  to  any  consUtaUoual  provlBioo.    ifesMt  e.  The  People,  441 ; 
Jordan  v.  The  People,  417. 

2.  CoMBTiTUTioNAL  LAW,— SootiOB  026,  Gen.  Stata.,  which  provides 
that  it  shall  be  sufficteut  Id  an  indictinent  for  murder  to  cliarge  that  tlia ' 
defeDdant  did  feloniously,  willfolly  and  of  his  mallcs  atoretboDght  kill 
aod  mnrder  the  decaaaed,  is  not  in  oonillct  with  the  section  of  the  bill 
of  ligbtfl  which  provides  that  in  criminal  proseoutlons  the  accused  shall 
have  the  right  to  demand  the  nature  and  cause  of  the  aacuBation.  Jor- 
dan V.  The  People,  417. 
INJUNCTIONS:  , 

1.  Udnicifal  Cobporationb.— It  U  a  general  principle  In  our  gov- 
enunental  system  that  the  judicial  department  haa  nu  direct  control 
over  the  legislative  department,  and  this  principle  extends  to  the  local 
legisladvB  bodies  of  municipal  corporations. 

A  city  council  or  board  of  trustees  o(  an  incorporated  town  when  aot- 
Ing,  or  proposing  to  act,  in  a  legislative  capacity  upon  a  subject  within 
the  scope  of  Its  powers  as  conferred  by  Its  charter  or  by  the  general 
laws  of  the  state.  Is  entitled  to  immunity  from  judicial  Interference. 
Letela,  etc,  n.  Water  Work*  Co.,  280. 

2.  NtnsANCE — Pbitate. — Injunctive  relief  will  not  be  granted  to 
stay  a  mere  private  nuisance,  unless  it  appears  that  great  and  Irrepara- 
ble mischief  will  result  from  withholding  the  process,  but  where  that 
appears,  and  that  a  suit  at  taw  will  be  an  ineffectual  protection  against 
future  acts  of  a  similar  character,  equity  has  juHsdlctlon.  Sj/b>e»ter  t. 
Jerome,  126. 

8.  Samk.— The  rigbttoanlDjunctioiito  prevent  the  flooding  of  prem- 
ises within  the  corporate  limits  of  Denver,  which  have  been  platted 
Into  streets,  alleys,  blocks,  etc.,  Is  Innoway  dependent  upon  the  legality 
of  the  plat.     lb. 

A.  Pbactice. — A  writ  commanding  the  defendants  to  refndn  and  de- 
sist from  diverting  water  into  a  reservoir,  did  not  forbid  the  lepalring 
or  chauging  the  reservoir  su  as  to  prevent  the  injury  complained  of, 
and  whenever  it  was  so  changed  they  were  at  liberty  to  apply  to  the 
court  for  a  modlflcaUuu  or  dissolution  of  the  Injunction,    tb. 

0.  Samb. — The  statutemaking  owners  of  reservoirs  liable  for  all  dam- 
ages resulting  from  leSikage,  or  overflow  of  waters  therefrom,  oi  by 
floods,  etc,  does  not  deprive  a  court  of  equity  of  jurisdiction  to  resti'sdn 
the  fllUng  of  a  reservoir,  when  tbe  remedy  at  law  Is  not  adequate  to  a 
particular  exlgenoy.    lb. 

fl,  ViOLATioK  OF.— Section  140  of  the  Civil  Code  haa  reference  only 
to  proceedings  before  a  Judge  at  chambers  for  the  violation  of  ft  writ  of 
injunction,  and  has  no  application  to  contempt  proceedings  by  the  court 
when  regularly  convened  for  the  transaction  of  business.  People  ex  r«l, 
e.  DUtriet  Court,  MB. 

^.  Saux— NoncK.— A  person  who  haa  Mtual  notice  of  an  injnuotlve 
Di^er  vlolBtee  It  at  his  peilL    lb. 


jM,Googlc 


632  Inbxx. 

ixstrdctions: 

1.  IHSTBDCTION  AS  TO  EVIDEXCE. — TO  BUStSilt  »  ploft  Of  propCItf  lU  ft 

defendant  as  adminlRtrator,  wliere  suoh  defense  Is  properly  fmmed.  It 
Ib  not  sufficient  thatUieeTldeaceslioutdslioff  that  defendant  is  defend- 
ing sa  tulministrator  in  good  faith,  but  It  should  also  show  that  tbe  prop- 
erty In  controversy  belonged  tA  the  eetftte  of  defendant's  intestate,  and 
not  to  plaintiff.     Pretoftt  t.  Lambert,  7. 

2.  Same. — An  instniotlon  which  In  effect  elliniiiat«8  from  the  ease 
certain  relevant  matters  wbloh  the  evidence  tends  to  establish,  la  erro- 
neous.     fVelU  e.  Oilpin,  SOC.  * 

3.  WrTNESSES. — One  who  is  sued  for  enticing  away  the  plaiaUfTs  wife 
is  entitled  to  an  instruction  to  the  jury  that  she  could  not  be  called  U 
a  witness  without  her  husband's  consent,  and  that  nothing  iinfavoiabie 
was  to  be  inferred  ag^nst  the  defendant,  from  her  f^lure  to  testify- 
French  r.  Deane,  BM. 

INTEREST: 

1.  AsREEMENT. — It  appearing  that  aeum  of  money  had  l>een  advanoed 
by  one  party  to  the  other  in  the  ordinary  course  of  buelnesa,  tliat  the 
parties  understood  that  some  interest  was  to  be  paid,  and  that  seven 
per  cent  per  annum  was  the  usual  rate  in  such  oases,  interest  is  recov- 
erable at  that  rate,  In  the  absence  of  an  agreement  to  the  contrary 
WUlard  t.  Mellor,  634. 

2.  Statutoht. — Interest  Is  recoverable  only  upon  such  claims  as  fall 
within  the  cases  enumerated  by  the  statute.  DeBemer  v.  Parker,  Hi. 
UiTEBSTATE  COMMERCE: 

Intehstate  Comuebce. — Power  to  regulate  eommerce  among  the 
states  is  veBt«d  exclu^Telyinoongress.  Kiadelv.IAthographtngCo.,HO, 
INTERVENTION: 

Jvbtice's  JnBiBDicTios  OF  Attacbed  Pkopbbtt. — Where  the  prop- 
erty of  a  third  person  is  attached  under  a  writ  issued  by  a  justice  of  the 
peace,  the  owner  may  intervene  in  pursuance  of  the  statute,  and  have 
bis  property  released,  even  though  Its  Talue  exceeds  ^00,  and  a  verdict 
and  judgment  in  his  favor  in  anch  proceeding  will  be  valid,  proviied  the 
damages  do  not  exceed  the  justice's  jurisdiction.  CortAeU  v.  Mead,  3B6. 
IRRIGATION:    See  WATER  RIGHTS. 

JUDGMENT: 

1.  Adminibtbatob. — It  ie  erroneous  In  an  action  agi^nst  an  estate  to 
enter  judgment  against  the  administrator  personally,  or  to  award  ex- 
ecution. A  judgment  against  an  administrator  should  be  de  6onit  testa- 
toris.    Jonet ».  Perot,  141. 

2.  Amkndubnt  of  Jut>okeiit. — An  error  in  the  entry  of  a  judgment 
of  a  trial  court  may  be  corrected  in  that  court  nunc  pro  (une,  pending 
appeal;  and  the  amended  judgment  may  be  certified  to  this  court  as  a 
part  of  the  record.    Sindel  v.  Li^ographiTig  Co.,  SIO. 
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3.  Dxrurmos. — A  judgment  is  that  which  is  conatdered  and  ordered 
by  the  court,  and  not  neoeissilly  vhaC  Is  entered  by  the  clerk.    lb. 

4.  Entby  op  JnDSMEKT  BY  JosncK. — A  jniHoe  of  the  peace  under 
the  laws  ot  this  state  haa  no  authority  to  enterb^n  or  grant  a  motion  In 
arrest  of  judgment^  the  Jarisdiclion  of  the  justice  is  purely  statutory; 
and  when  a  verdict  is  rendered  by  a  Jury,  It  the  verdict  1b  within  the 
jnrisdictton  of  the  justice,  It  is  his  duty  to  enter  judgmeut  upon  It;  his 
duty  in  that  1>ehalf  is  ministerial,  not  judicial;  and  if  he  assumes  to  set 
aside  the  verdict,  or  to  render  judgment  contrary  to  the  verdict,  snoh 
proceeding  may  be  regarded  as  a  nuUity.     Corthell  v.  Mood,  38U. 

5.  iMPaACBUENT  OF  JcDOMGHT. — Where  a  judgment  Is  pleaded  in 
bar  of  an  action,  a  reply  setting  forth  facta  showing  that  the  judgment 
was  fiaudulenCly  obtained  is  a  sufScient  replication  to  the  fl^!^  under 
the  pracUce  of  this  state.    Hallack  v.  Lqft,  74. 

6.  JuKiBDicnoir  OF  Sdpbbmb  CoDnx  m  Capitai.  Cabbb. — The  court 
has  authority  to  &x  the  date  of  execution  in  cases  of  affirmance,  where 
tbe  execution  has  been  stayed  npon  writ  of  error  or  tupertedeiu.  Mora 
V.  Tht  People,  265. 

T.  NONsmr — Judohbitt  upon  Mkbttb. — A  judgment  of  nonsuit  or 
mere  dismissal  is  no  bar  to  another  action  for  the  same  oaus^;  bnt  a 
judgment  upon  the  merits  Is  final  and  conclusive  npon  the  parties  un- 
less suspended  or  set  aside  by  some  proper  proceeding.  Sallack  v. 
Lcift,  74. 

8.  Pbacticx. — An  appellant  cannot  by  appealing  from  a  judgment 
which  wag  never  rendered  compel  an  appellate  court  to  decide  such  ap- 
peal or  deprive  the  trUd  court  of  Its  power  to  correct  the  unanthoriied 
Act  of  its  clerk.    iTindcl  v.  LiVwgrapHnfi  Co.,  310. 

9.  Right  Juimueht,  Wboho  Rxa&ob. — Where,  from  a  review  of  the 
whole  record,  it  clearly  appears  that  the  judgment  rendered  is  right,  it 
will  not  be  reversed  by  the  appellate  court  on  the  sole  ground  that  some 
erroaeoos  reason  for  the  decision  was  expressed  by  the  trial  conrt 
Borne  Int.  Co.  c.  Railroad  Co.,  46, 

10.  Statutoby  CONBTBTiCTioiT. — The  week  of  time  which  Is  required 
by  statute  to  be  appointed  and  designated  In  capital  cases  witliln  which 
the  sentence  must  be  executed,  is  a  peiiod  of  time  extending  from  12 
midnight  Saturday  until  12  midnight  the  following  Saturday,  but  an 
error  in  the  designation  of  the  week  is  rendered  Immaterial  when  the 
execution  Is  stayed  by  this  court  pending  review.  JTora  v.  The  Peo- 
ple, 265. 

JXJDICIAl  CONSTRUCTION: 

ComnTimoirAx.  Law— BBTBOBPBorm  Lawb — The  law,  as  con- 
strued by  a  court  of  last  resort,  is  as  well  protected  by  constitutional 
inhlbitionB  against  ex  pott  facto  and  retrospective  laws  as  U  the  deoi- 
■ions  had  been  enaoted  into  Btatut«B.    French  s.  Dtane,  &04. 
JUDICIAL  NOTICE: 

Railboas  Cokpakt. — Judicial  nodoe  may  be  taken  of  the  general 
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Ceatures  of  the  mfuiner  In  which  nUroad  oompanleB  oonduct  their  buai- 
nesfi.    K.  P.  Mv.  Co.  e.  BagU*,  848. 
JODICIAL  POWER: 

1.  ExBODTivx  Ordbs. — If  the  executive  order  of  removKl  fa  qnes- 
tloDed  by  the  incumbent,  the  eourta  have  power,  luid  it  is  ezcluslvely 
within  their  province,  to  determine,  fts  between  the  respective  claim- 
ants, the  right  to  the  ofBce  in  quesdun.  In  re  Fire  and  SxeiM  Commlr- 
lionera,  482. 

3,  Sauk. — The  power  of  the  governor  over  the  fire  and  police  board 
of  the  city  of  Denver  in  respect  to  orders  of  appointment  and  removal 
depends  entirely  upon  the  terms  of  the  charter  as  amended  by  the  leg- 
islature in  1693;  and  It  Is  the  province  of  the  courts  to  construe  such 
legislative  act  in  cases  of  actual  litigation  arising  thereunder.  People 
ex  ret.  v.  Xartln,  065. 

JURISDICTION: 

1,  Co0»TT  CooBT. — A  pwiy  to  a  proceeding  by  an  administrstor  to 
sell  real  estate,  who  appeared  and  answered  therein.  Is  bound  by  the 
findings  and  judgment  of  the  couit.     Bateman  v.  Reitler,  G4T. 

2.  Sajie^Coixatkbai.  Attack. — If  the  county  court  administering 
upon  an  estate  has  Jurisdiotion  of  the  subject-matter  and  of  the  parties, 
its  orders  and  judgments  are  not  open  to  attack  in  a  collateral  proceed- 
ing,   lb. 

S.  DiSTiiiCT  CouBT—ADUiNiaTBATiON.— Although  an  estate  may  be 
In  course  of  sdministradon  in  the  county  couit,  a  party  is  not  required 
to  present  his  claim  to  that  court  for  allowance.  He  may,  at  his  option, 
bring  suit  in  the  district  court  in  the  first  Instance.    Jones  s.  Perot,  141. 

4,  Sauk — Ikhioatioh. — The  division  of  an  IrrigaUun  district  by  a 
legislative  act  without  a  saving  clause,  before  the  final  adjudication  of 
priorities  therein,  affects  the  subject-matter  of  a  pending  proceeding  to 
adjudicate  priorities,  and  the  district  court  of  the  proper  county  tn  the 
new  irrigation  district  becomes  vested  with  jurisdiction  to  determine 
the  prioritlee  in  such  new  district.  Sterling  Irrigation  Co.  t.  Dovmer, 
6M. 

5,  JoencB  OF  THB  Pback— EtTTBT  op  JvDausm.—A  justice  of  the 
peace  under  the  laws  of  this  state  has  no  authority  to  entertain  or  grant 
a  motion  in  arrest  of  judgment;  the  jurisdiction  of  the  justice  is  purely 
stAtutnr;;  and  when  a  verdict  is  rendered  by  a  jury,  If  the  verdict  Is 
within  the  jui-ledictiun  of  the  justice,  it  Is  his  duty  to  enter  judgment 
upon  it;  his  duty  in  that  behalf  Is  ministerial,  not  judicial^  and  if  he  as- 
sumes to  set  aside  the  verdict,  or  to  render  judgment  contrary  to  the 
verdict,  such  proceeding  may  be  regarded  aa  a  noUlty.    Cortbell  v. 

itead,  see. 

0.  Sauk — Jurisdiction  op  Attacbed  Fropkbtt. — Where  the  prop- 
erty of  a  third  person  is  attached  under  a  writ  issued  by  a  justice  of  the 
peace,  the  owner  may  intervene  in  pursuance  of  the  statute,  and  have 
his  property  released,  even  though  Ita  value  exceeds|300,  and  »  verdict 
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and  Judgment  In  his  faror  in  Buoh  proceeding  will  b«  vaUd,  provided  the 
damages  do  not  exceed  the  jiutice'B  Jmisdlctloii.    lb. 

7.  Sakx — JuBT. — In  the  talal  ol  a  oItII  cue  by  jury  before  a  jostioa 
of  the  peace,  the  jurj  may  oonalat  of  any  number  of  jurors  the  parties 
agree  upon,  or  accept  without  obJeoUng  to  the  nnmber.    lb. 

8.  SnpBRMK  CouBT — Appeals. — Appeals  are  creatures  of  the  statute; 
neither  joinder  In  error  nor  the  consent  of  parties  can  confer  jurisdlo- 
tion  upon  this  court  by  appeal.    Gordon  v.  Oray,  167. 

6.  Sami. — An  appellant  cannot  by  appealing  from  a  judgment  which 
was  never  rendered  compel  an  appellate  coart  to  decide  such  appeal  or 
deprive  tbe  trial  court  of  its  power  to  oorreot  the  unauthorised  act  ot 
its  clerk.     Kindel  v.  Lithographing  Co.,  310. 

10.  Sajik— Capital  Cases.— The  court  has  authori^  to  flx  the  date 
of  execution  in  cases  of  afSrmance,  where  tbe  execution  has  been  stayed 
npon  writ  of  error  or  gupertedeas.     Mora  v.  The  People,  265. 

11.  Sams — CoNenTUTioirAL  Qdestioit. — It  mattere  bnt  little  how  a 
constitutional  question  is  r^sed  in  order  to  give  the  court  jurisdiction, 
whether  by  the  pleadings,  objections  to  evidence  or  by  tbe  argument 
of  counsel,  provided  It  fairly  appears  from  the  record  that  the  decision 
of  anoh  question  is  necessary,  and  also  that  the  question  raised  Is  fairly 
debatable.  Here  assertion  that  such  a  question  la  Involved  is  insiiffl> 
cient     Trlmbte  v.  The  People  ex  ret.,  187. 

12.  Same. — Whenever  a  constitutional  question  Is  necessarily  to  be 
determined  In  the  adjudication  of  a  case,  this  court  has  Jurisdiction  to 
review  tiie  proceeding  upon  appeal  or  writ  of  error,     lb. 

IS.  Sahb. — Whenever  tbe  aonstruction  of  a  constltnljonal  provision, 
State  Ot  national.  Is  necessary  to  a  determination  of  a  case,  this  court 
has  jurisdiction  not  only  of  the  constitutional  question,  but  of  all  other 
roattei'S  necessary  to  a  complete  determination  of  the  controversy.    Jb. 

14.  Judicial  Fowsb. — U  the  executive  order  ot  removal  is  questioned 
by  the  incumbent,  the  courts  have  power,  and  It  Is  exclusively  within 
their  province,  to  determine,  as  between  the  respective  claimants,  the 
right  to  the  office  In  question.    In  re  Fire  and  Excise  Commlmiotiert,  482. 

15.  Public  Office.— Since  tbe  passage  of  the  act  creating  the  eoort 
of  appeals,  tbe  supreme  court  is  without  jurisdiction  by  writ  ot  error 
or  by  appeal  to  review  a  judgment  of  a  district  court  in  an  action  for 
the  usurpation  of  a  public  office,    Peoph  ex  rel.  v.  Carver,  60. 
JUSTICE  OF  THE  PEACE: 

1.  JuBiBDicTioN  OF  Attached  Phopebtt. — Where  the  proper^  of  a 
third  person  Is  attached  under  a  writ  Issued  by  a  justice  of  the  peace, 
the  owner  may  intervene  in  pursuance  of  the  statute,  and  have  bis  prop- 
erty released,  even  though  lt«  value  exceeds  tSOO,  and  a  verdict  and 
Judgment  in  his  favor  In  suoh  proceeding  will  be  valid,  provided  the 
damages  do  not  exceed  tbe  justice's  jurisdlctioa.    Corthell  v.  Mead,  880, 

2.  Ehtbt  or  JunoMENT  by  Juhticx.—A  justice  of  the  peace  under 
tlie  laws  of  this  state  has  no  authority  to  entertain  or  grant  a  motion 
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in  arreBt  of  judgment;  the  jurisdlotiou  of  the  Justioe  Is  purely  atatutory; 
and  when  a  verdict  ia  rendered  by  a  jury,  U  the  rerdlct  l»  within  the 
jurisdiotioii  of  the  justice,  It  U  his  duty  to  cater  Judgment  upon  it;  his 
duty  in  that  behalf  Is  ministerial,  not  judicial;  and  U  he  assumes  to  set 
aside  the  Tenllct,  or  to  render  judgment  contrary  to  the  verdict,  such 
proceeding  may  be  regarded  as  a  nullity.     lb, 

8.  Jusr. — In  the  trial  of  a  civil  case  by  jury  before  a  jusUce  of  the 
peace,  the  jury  may  consist  of  any  number  of  jurors  the  parties  agree 
upon,  or  accept  without  objecting  to  the  namber.     lb. 

4.  Writ  of  HA.iniAxue.— A  justice  of  the  peace  may  be  compelled 
by  writ  of  mandamuM  to  enter  judgment  when  the  proceedings  in  Uie 
case  have  reached  such  stage  that  there  Is  nothing  to  be  done  but  the 
clerical  work  of  entering  the  judgment    lb. 
JHET: 

1.  Challesqs  of  JuBoas. — The  act  of  1891  (Session  Laws,  p.  251) 
was  intended  to  supersede  the  act  of  1889  (Uills'  An.  Stats,  g  25K)  in 
respect  to  cbaltenges  on  the  ground  that  jurors  had  sei-ved  in  the  counlj 
or  district  couri;  within  the  year  next  preceding;  such  jurors  are  not 
liable  to  challenge  for  cause  unless  summoned  from  the  bystanders  on 
open  venire.     Dill  v.  The  People,  469. 

2.  CHAI.I.EIIOE  TOR  CAUSE. — The  overruling  of  a  challenge  for  cause 
is  not  ground  for  reversal,  unless  it  be  shown  that  an  objectionable 
juror  was  forced  upon  the  challenging  party  after  he  had  exhausted 
his  peremptory  challenges.     Prexoitt  v.  Lambert,  "l. 

8.  SAU£.~-£rror  cannot  be  predicated  upon  the  oreirulii^  of  a  chal- 
lenge of  a  Juror  for  cause,  even  If  erroneous.  If  the  record  does  not  dis- 
close that  the  party  complaining  exhausted  his  peremptory  challenges 
before  going  to  trial.     U.  P.  Sy.  Co.  v.  Tracy,  331. 

4,  Justice's  Jqrt. — In  the  trial  of  a  civil  case  bj  jury  before  a  jus- 
tice of  the  peace,  the  jury  may  consist  of  any  number  of  jnrors  the 
parties  agree  upon,  or  accept  without  objecting  to  the  number.  Cor- 
then  e.  Head,  886. 

5.  Talesmen. — The  term  talesmen,  in  section  4  of  the  act  of  1S81 
concemiug  jurors,  includes  such  persons  as  ma;  be  summoned  to  sap- 
ply  a  deficiency  in  the  regular  panel  as  well  as  persons  summoned  for 
the  trial  of  a  particular  cause.    Netbit  v.  The  People,  441. 

LACHES: 

1.  ActjuiBecENCE. — After  a  decree  of  dlvoroe  has  been  rendered  and 
acquiesced  In  for  a  long  time,  reasons  which  would  In  the  first  instance 
have  caused  it  to  be  withheld  may  not  be  sufficient  t«  warrant  setting 
it  aside.     Hubbard  v.  Hubbard,  18. 

2.  Equitable  Relief. — A  party  who  is  guilty  of  laches,  or  unieascHi- 
able  delay  in  asserting  his  rights,  must  be  denied  eqoitable  relief. 
Baleman  «.  Beitler,  &47. 

8.  Sahb. — It  seems  that  length  of  time  alone  is  not  sufficient  to  jus- 
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tUs  the  court  in  refusing  equitable  relief.  The  circnnutancaa  auder 
which  the  delay  occnrred,  together  with  the  lapse  of  Ume,  rauRt  be 
■uch  as  to  impute  negligence  to  the  party  who  seeks  relief.  Warren  v, 
Adamt,  SIS. 

LAW  OF  THE  CASE: 

Bes  Judicata.— The  conclusions  reached  by  this  oonrt  npon  a  foi^ 
mer  appeal  are  re*  Judicata  of  the  points  decided,  and  mnst  be  accepted 
as  the  law  of  the  case.    K.  P.  By.  Co.  v.  Baylet,  S4a 
LEGISLATIVE  POWEE: 

1.  BraiNKss  OF  Speciai.  Leoiblattte  Sebsioit. — The  hiuiness  to  be 
transacted  at  a  special  session  of  the  legislature  is  b)  be  specially  named 
in  the  execuUre  proclamation,  but  Is  not  to  be  particularly  prescribed 
in  all  its  details.  The  legislature  cannot  go  beyond  tbe  limits  of  the 
huslness  apeol.illy  named;  but  within  such  limits  it  may  act  freely,  in 
whole  or  in  part,  or  not. at  all,  as  It  may  deem  expedient  In  re  Qov- 
ernor't  Proclamation,  333. 

2.  Office.— The  leginlature,  having  power  to  creat«  an  office,  has 
power  to  provide  the  manner  in  which  it  shall  be  filled,  and  like  power 
to  provide  for  removals.     TrimbU  0.  The  People  ex  ret,  181. 
LIBEL: 

Private  Cobbespohdbnce. — The  use  of  the  word  "  rubbish,"  In 
private  correspondence  between  the  parties,  as  descriptive  of  a  partic- 
ular kind  of  wool  consigned  by  one  to  the  other,  ia  not  actionable.     Wil- 
lard  c.  Mellor,  584. 
LIMITATIONS: 

1.  Action. — An  action  to  set  aside  a  decree  obtained  without  notice, 
which  to  the  prejudice  of  the  pliUnUff  substantially  modifies  and  changes 
the  rights  of  the  parties  as  set  forth  in  a  former  decree  entered  in  an 
adjudication  of  priorities  to  the  use  of  water,  does  not  fail  within  the 
provisions  of  sectione  1106  and  1197,  Gen.  Stats.,  limiUng  the  time  within 
which  certain  actions  may  be  commenced.     DUch  Co.  v.  Ditch  Co.,  222. 

2.  Saue. — The  general  rote  in  civil  action  Is,  that  the  statute  of  limi- 
tations must  be  pleaded  or  it  is  deemed  waived;  but  in  an  action  for  a 
penalty  a  defendant  is  entitled  to  the  benefit  of  the  statnte  under  a  plea 
denying  plaindfTs  cause  of  action.  Atchiaon,  T.  &  8.  F.  R.  B.  Co.  v. 
Tanner,  539. 

3.  Same.— In  an  action  by  the  ovnier  of  abutting  property  for  per- 
manent damages  occasioned  by  the  constrnction  and  operation  of  a  rail- 
road through  a  public  street  in  an  ordinary  and  lawful  manner,  the 
dam^es  are  the  diminution  In  the  market  ralue  of  the  property  for 
any  reasonable  use  to  which  it  may  be  put,  and  the  statute  of  lim- 
itations begins  to  run  from  the  time  the  railroad  company  first  occu- 
pied the  street  for  such  purposes;  but  In  cases  where  the  action  is  for 
the  use  of  the  street  by  the  railway  company  in  an  Improper  manner, 
the  cause  of  action,  U  any  exists  in  favor  of  a  private  party,  may  arise 
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dally  10  long  M  the  unlBance  COntinnM.  U.  P.  S]f,  Co.  v.  FOtq/,  8SD 
[T.  P.  Sj/.  Co.  e.  Henaon,  285. 

i.  Color  op  Titlb.— The  vorda  "propar  UOe"  to  lecUon  1  of  tbe 
Actol  lS74(Gen.  Stats,  j  2166]  meana a  "paper  title;"  also,  the  phnu 
"color  of  title,"  as  used  In  said  Roctton,  refer*  to  a  paper  writing  pur- 
porting to  convey  tjlle,  or  to  some  writing  whereby  title  la  sought  to 
be  acquired.    Knight  v.  Lawrenct,  42S. 

5.  Saux.— The  "  color  of  title  "  referred  to  In  tlte  statute  of  limit*- 
tioDB  (Gen.  Stat.,  sec.  2187)  niiigt  arise  out  of  some  conveyance  purport- 
ing to  vest  In  the  grantee  an  Interest  1q  his  own  right,  adverae  to  the 
true  owner,  and  not  from  one  thnt  constitutes  blm  a  trustee  of  the  title 
for  the  benefit  of  suoh  owner,  andltmuat  be  made  in  good  faith.  War- 
Ten  V.  Adami,  515. 

0.  Ibbioation  Acts.— An  adjudication  of  priorities  within  the  mesn- 
Ing  of  tlie  irrigation  acta,  la  the  Judicial  determl nation  of  the  claims  of 
different  partlea  to  the  use  of  water  for  Irrigation  within  the  aame  irri- 
gation district  Confltctlng  cli^tua  to  priorities  beyond  tbe  limits  of 
tbe  diatrict  cannot  be  detefmlned  In  the  statutory  proceeding.  Sterling 
Irrigation  Co.  v.  Doaner,  596. 

T.  Laohbs. — It  aeema  that  length  of  time  alone  is  not  sufficient  to 
Justify  the  court  in  refusing  equitable  relief.  The  circumstances  under 
which  the  delay  occurred,  together  with  the  lapse  of  Ume,  must  be  such 
as  to  Impute  negligence  to  the  paxtj  who  seeks  relief.  Warren  v. 
Adamt,  513. 

8.  Nbw  PnouisE. — A  new  promise  to  pa;  a  debt  barred  by  the  stat- 
ute of  limltatdons  will  not  be  implied  from  part  payment,  where  the 
circumstances  of  the  payment  rebut  the  Inference  of  such  promise;  and 
where  the  part  payment  la  money  realized  from  aaseta  transferred  by 
tlie  debtor  to  the  creditor,  the  new  promise  Is  not  to  be  Implied  aa  of  a 
date  later  ibsm  the  transfer.    Jonet  e.  Langhonte,  2O0. 

9.  TAXS8. — The  payment  of  taxes  and  the  redemption  of  the  land 
from  tax  sales  by  tbe  trustee,  being  consistent  witli  his  duty,  do  not  eTl- 
dence  a  repudiation  of  his  trust.     Warren  r.  Adaim,  615. 

10.  Trusts. — The  statute  of  limitations  does  not  begin  to  run  againat 
that  class  of  resulting  truata  which  are  created  with  the  consent  of  tbe 
trustee  and  cealai  que  (rust  until  the  trtist  la  repudiated  or  diaavowed 
by  tlie  trustee,  and  the  knowledge  of  such  repudiation  or  disavowal  la 
brought  home  to  the  eetlui  que  trust.    lb. 

LIS  PENDENS: 

1.  Mining  Claims.— A  purchaser  pendente  lite  of  the  premiaea  tn 
controversy  in  an  adverse  auit  ia  bound  by  the  result  of  the  litigation. 
People  ex  reL  e.  Dietrict  Court,  S43. 

2.  Notice. — Although  aeotion  277  of  the  Civil  Code  with  reference 
to  filing  notice  of  the  pendency  of  acUons  applies  to  the  action  of  eject- 
ment, adverse  proceedings  under  the  aots  of  congress  are  not  affected 
thereby.     A. 
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MANDAMUS: 

JuBTiCB  OP  THE  PEACE.— A  Justlce  of  thfl  peace  may  be  compelled 
by  writ  of  mandamvt  tu  eater  Judf^neat  when  the  pi-oceedlugs  in  Uie 
casft  Lave  readied  suob  BCage  that  there  Is  notMog  to  be  done  but  the 
clerical  work  of  entering  the  judgment.     CorthtU  v.  Mead,  386. 
MARKET  VALUE: 

1.  Etidenob. — When  the  qaestloD  proponnded  is  aa  to  the  market 
TUluo  of  oertsin  property,  an  answer  showing  what  It  is  wortli  to  the 
witness  is  not  reaponslTe,  and  may  be  atriclEen  ont  on  moUon,  but  its 
admisBiblllty  cannot  be  raised  for  the  first  time  in  a  court  of  reriew. 
Chicago,  B.  I.  A  P.  Rv-  Co.  v.  Larten,  71. 

2,  BvTDEircs — Opixiovb. — Tbe  oplnluns  of  farmers  on  matters  In  is- 
sue which  are  peculiarly  within  their  knowledge,  sucb  as  the  value  of 
land,  crops,  stock  or  services,  and  damage  done  thereto,  are  admlsMble 
in  evidence.    lb. 

MARRIED  WOMEN: 

Deed. — Under  the  statute  of  conveyances  of  1888,  a  married  woman 
could  not  convey  faer  real  estate  except  by  substantial  compliance  with 
section  17  of  that  statute;  but  ber  deed,  acknowledged  and  certiSed  in 
accordance  with  said  section,  may  be  read  in  evidence  without,  in  tlie 
first  instance,  additional  proof  of  its  execution.  Knight  e.  I^ato- 
renee,  426. 

MEASURE  OF  DAMAGES:  See  DAMAGES. 
MUNICIPAL  CORPORATIONS: 

1.  Aldebuahic  Rrpbesebtatio]^.— Tbe  constitution  of  this  state 
does  not  make  it  imperadva  that  there  shall  be  local  aldermanlc  rep- 
i-eaentation  In  towns  or  cities.     Mayor,  etc.,  v.  8hattnek,  104. 

2.  Anhexatioit — ELEcnOM.— The  word  eiecifama  in  section  1,  article  7, 
-  of  the  ConsUtution,  is  not  used  In  its  general  or  comprehensive  sense, 

but  in  Its  restricted  political  sense,  meaning  public  eleoUons  for  the 
choice  of  public  officers. 

A  statute  requiring  the  question  of  the  annexation  of  a  town  or  city 
to  be  submitted  to  tbe  determination  of  sucb  qunllfled  electors  of  tbe 
municipality  as  have  in  the  year  next  preceding  paid  a  property  tax 
therein,  is  not  unconstitutional.    lb. 

3.  Lroiblatite  Iuuunity. — It  is  a  general  principle  in  our  govern- 
mental system  that  the  judicial  department  has  no  direct  control  over 
the  legislative  department,  and  this  principle  extends  to  the  local  legis- 
lative bodies  of  municipal  corporationN. 

A  city  council  or  board  of  trustees  of  an  incorporated  town  when  act- 
ing, or  proposing  to  act,  in  a  legislative  capacity  upon  a  subject  within 
the  scope  of  its  powers  as  conferred  by  its  charter  or  by  the  general  laws 
of  the  state,  Is  entitled  to  immunity  from  judicial  interference.  Lev)U, 
etc.,  V.  Wq^T  Work*  Co.,  236. 

4.  Lksislativb  Power. — In  general,  tlie  legislature  has  plenarypower 
In  respect  to  municipal  corporations,  and  a  l^lelaUve  act  relating  there- 
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to  wfll  be  upheld  udIcm  Ita  unconstltutioiialit;  Is  clearly  ftnd  palpabi) 
apparenL     Mayor,  etc.,  v.  Bhattuck,  104. 

5.  Legislation,  Special. — The  term  townaAIp  In  tbe  legal  Domeucla- 
ture  of  this  state  refers  tc  an  iHtohmtarv  corporadon,  or  quati  oorpora- 
tion,  and  not  to  a  voluntary  munlolpalcorpurationsucta  as  an  Incorporated 
town.  Special  legislation  la  not  forbidden  In  respect  to  Incorporated 
tovrns  or  cities,  except  In  oases  where  a  general  law  can  be  made  iq>pl)- 
cable.     n. 

6.  License. — An  application  for  the  renewal  of  a  license  accompanied 
by  a  deposit  of  the  license  tee,  but  without  proourfng  the  license,  is  no 
defense  to  the  charge  of  keeping  a  dram  shop  without  a  license,  espe- 
cially where  the  i-euewal  Is  grantsble  only  In  the  discreUon  of  the  city 
counciL     KfUkopf  t.  Denner,  3i5. 

^.  Liquoii  Traffic.  —  The  municipal  authoritjea  of  incorporated 
towns  and  cities  may  be  invested  wlUi  power  to  license,  regulate,  pro- 
hibit or  suppress  the  traffic  in  Intoxicating  liquors,  subject  to  the  gen- 
eral laws  of  the  state;  and  such  traffic  may  be  prohibited  in  one  partof 
a  town  or  city,  and  licensed  In  another  part,  as  the  pubUc  welfare  may 
i-equlre.     Mayor,  etc.,  i.  Shattae.k,  104. 

8.  CoNTBoi.  OF  LiquoB  Tbaffic. — The  general  rule  Is  that  a  state 
legislature  has  authority  to  regulate,  control  and  restrain  the  traffic  In 
intoxicating  liquors  wltliln  Its  own  boi'ders;  such  authority  belongs  to 
the  police  power  of  the  st&te,  and  may,  subject  to  constitutional  re- 
strictions, be  delegated  to  the  local  legislative  bodies  of  municipal  cor- 
porations.    Keilkopf  D.  Denser,  325. 

B.  Same — Br  CiiT  Ohdinamck, — By  the  DenTer  charter  tlie  city 
council  is  authorized  bj  ordinance  to  license,  or  to  prohibit  and  enp- 
press  di-am  shops;  under  such  grant  of  authority  an  ordinance,  pre- 
scribing a  fine  not  exceeding  t200for  the  keeping  of  adram  shop  witlkln 
tlie  city  limits  witliout  a  license.  Is  valid.    lb. 

10.  Nl'ibahck, — A  livery  stable  in  a  town  or  city  is  not  per  ae,  a  nui- 
sance, though  it  may  become  a  nuisance.  If  not  constructed,  kept  and 
used  In  a  proper  manner.     Phtilip»  v.  Dettoer,  ltd. 

11.  Municipal  Ordiitance. — A  city  ordinance  provided  that  liotel 
mnnera,  stage  and  onmibne  drivers,  haekmen  and  expressmen  plying 
their  respective  vocations  at  any  passenger  depot  of  any  I'ailroad  in 
such  city,  on  the  arrival  and  departure  of  trt^us,  should  occupy  no  part 
of  the  depot  grounds  or  premises  except  that  portion  allotted  and  des- 
ignated to  tliem  by  the  station  agent  of  such  dapoL    Held : 

Such  ordinance  is  not  t«  be  construed  as  giving  a  railroad  company 
tiie  right  to  exclude  from  its  depot  grounds  or  premises  any  person  law- 
fully engaged  in  serving  the  traveling  public  either  with  or  without  ve- 
hicles, nor  to  confer  upon  such  company  the  power  to  grant  exclusive 
rights  and  privileges  te  persona  engaged  In  such  occupationc;  but  such 
ordinance,  being  authorized  by  statute,  is  to  be  upheld  as  a  reasonable 
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regalaUon  to  promote  the  ooriTenienae  of  the  traveling  pnblio  and  to 
prevent  disorder  at  railway  stations.    Colorado  Springt  v.  Smith,  G64. 

12.  Test  op  Yai.iditt. — An  ordluauee  expressly  authorized  byspe- 
clAc  and  definite  iegialaUve  authority  will  be  upheld  unless  it  confiicts 
with  the  constitution  ot  the  Btat«  or  nation;  but  an  ordinance  which 
the  tnuniclpaUty  aMumes  to  pass  by  Tlrtae  of  its  Incidental  powers,  or 
under  a  general  gnuit  of  authority,  will  be  declared  invalid,  unless  it 
be  reasonable,  fair,  and  impartial,  and  not  arbitrary  or  oppreBaive. 
Phiilipt  V.  Denver,  170. 

13.  Same — PRiNciPLse  Applied. — An  ordinance  prohibitJng  the  lo- 
cation of  a  livery  stable  In  any  block  In  wbioh  a  school  building  Is  sit- 
uated, or  in  any  block  whloli  is  opposite  to  a  block  in  which  a  school 
building  is  situated,  without  reference  to  the  manner  In  whieh  eur^h 
stable  Is  constructed,  kept  or  used,  and  without  further  specifying  the 
distance,  cannot  be  regarded  as  reasonable,  and  so  cannot  be  upheld  aa 
valid  under  a  general  or  incidental  grant  of  authority  to  the  municipal- 
ity assuming  to  pass  it.    lb. 

14.  FowEBS  OP  MuinciPAi.  €obporatiob. — A  mnniclpal  corporation 
can  exercise  only  such  powers  as  are  granted  to  it  by  Its  charter  or  by 
the  general  law  of  tlie  state,  either  in  express  words  or  by  neoeesary  or 
reasonable  Implication,  or  such  aa  are  incidental  to  the  powers  express- 
ly granted,  or  such  as  are  essential  to  the  objects  and  purposes  of  the 
corporation.  A  municipal  corporation,  under  a  general  grant  of  author- 
ity, cannot  adopt- ordinauces  which  infringe  the  spirit  or  are  repugnant 
to  the  policy  of  the  state  as  declared  in  Its  legislation.    lb. 

10.  Taxation— PtTBUO  Ikdbbtbdkesb.— Section  10  of  the  act  of 
1693  relating  to  the  annexation  of  contiguous  towns  and  cities  Is  not 
obnoxious  to  certain  constitutional  provisions  relating  to  taxation  and 
public  Indebtedness.     Mayor,  etc.,  v.  ShattMck,  104. 

NEGLIGENCE: 

1.  BuBDEz;  OF  Pboop.— An  Instruction  in  an  action  ^i^nst  a  railroad 
company  to  recover  for  personal  injuries,  which  casts  upon  the  plaintifl 
the  burden  ot  proof  to  show  that  he  was  not  guilty  ot  contributory  neg- 
ligence, is  erroneouB.     Chlzago,  R.  I.  <t  P.  It.  R.  Co.  v.  Nunej/,  36. 

2.  CoNTBiBUTORT  NsaLioENCE. — NegUgcnce  on  the  part  of  a  railroad 
company  will  not  excuse  a  traveler  approaching  a  crossing  from  using 
proper  care  to  avoid  danger,  and  there  can  be  no  recovery  If  he  tails  so 
to  do.  If  such  failure  contributes  to  the  Injury.    lb. 

3.  Saue. — Negligence  en  the  part  ot  a  railroad  company  will  not  ex- 
cuse a  traveler  approaching  a  crossing  from  using  proper  care  on  his 
part  to  avoid  daI^(e^,  and  there  can  be  no  recovery  If  be  fails  M  do  so, 
It  such  failure  contributes  to  the  Injury.  A  qualification  of  this  rule 
pertains  only  in  oases  where  the  company  has  notice  of  the  dangerous 
situation  of  the  party  injured  in  time  to  avoid  the  collision  by  the  ex- 
erolae  of  ordinary  oare,  and  is  goll^  ot  snob  conduct  as  vili  Imply  an 

Vol.  XIX — 41 


jM,Googlc 


642  Index. 

intant  or  TrllllDgneH  to  canM  an  injury.    Chieago,  B.  I.  A  P.  Sj/.  Co. 
B-  CrUman,  30. 

4.  Same.— Where  the  InjailoB  complained  of  ware  Btutalned  bj  rea- 
■un  ot  the  breaking  of  ropee  by  vhidi  tlie  pli^US  wasfuipended  wbilti 
cleaning  the  outside  walls  of  a  building,  nnder  an  employment  by  de- 
fendant, it  le  error  to  refuse  to  instruct  the  jury  that  "  if  the;  believe 
from  the  evidence  that  the  plaintiff  had  been  inatructed  that  the  acid 
used  for  cleaning  would  eat  the  ropea,  and  the  ropes  were  of  sufficient 
strength  when  tlie  plaintiff  began  work,  and  that  the  rope  broke  because 
of  acid  which  the  plaintiff  got  upon  the  same,  then  he  cannot  reeover." 
^naon  n.  £nans,  2H. 

5.  SAME—PLEADiMa.-'If  the  defense  of  oontributor?  negligence  is 
avt^labte  in  an  action  against  a  railroad  company  for  damages  by  fire 
caused  by  operating  its  line  of  road,itcannot  be  invoked  in  the  absence 
of  an  averment  in  the  pleadings  upon  which  it  can  be  based.  U.  P.  Ry. 
Co.  V.  JVocsi,  331. 

e.  Neolioekcx.'—A  railroad  company  is  not  liable  in  damages  for  the 
results  of  an  aocident  at  a  croasii^[  by  reason  of  a  failure  to  give  Ngnals 
of  an  approaching  train,  unless  that  ba  the  proximate  cause  of  the  in* 
Jury,  and  there  be  no  such  contributory  negligence  by  the  plaintlfl  as 
will  prevent  his  recovery.     Chieago,  R.  I.  &  P.  Ry.  Co.  n.  Criaman,  30. 

7.  Samk— Dkgrib  or  Cake,— The  degree  of  care  to  be  used  by  a 
traveler  in  crossing  a  railroad  Is  measored  by  the  conditions  Barrunnd- 
ingthe  place  of  crosslag;  and  where,  by  reason  of  obBductions,  his 
view  of  the  track  is  shut  oft,  it  Is  bis  duty  to  exercise  a  higher  decree 
of  care  than  if  the  track  Is  open  to  view,  and  the  precautions  to  be  taken 
must  be  such  as  are  calculated  to  inform  him  of  the  fact  whether  or  not 
a  train  is  approaching,    lb. 

8.  Same. — A  person  about  ta  cross  a  i^lroad  track  is  bound  to  exer- 
cise greater  care  when  the  view  of  the  track  Is  obstructed  than  would 
be  otherwise  required.  Under  such  circumstances,  he  should  if  neces- 
sary stop  and  listen  for  approaching  trainH  before  attempting  to  cross. 
Chicago,  B.  I.  A  P.  B.  B.  Co.  v.  ifuneji,  38, 

0.  Saub — EviDBNCB. — Where  the  qnestion  of  defendant's  liability 
depended  upon  whether  he  had  exercised  the  proper  care  In  providing 
reasonably  safe  appliances  tor  the  service  In  which  the  plalnUfi  was 
engaged,  the  inquiry  must  be  determined  by  his  acta  and  conduct  prior 
to  the  accident.  Bis  subsequent  conduct  cannot  Im  shown  for  the  pur- 
pose of  establishing  antecedent  negligence.  AnMon  v.  Svana,  274. 
NEW  PROMISE:  See  LIMITATIONS. 
NEW  TBLAL: 

Afteb-discotebbd  EviDsircB. — A  motion  for  a  new  trial  on  the 
ground  of  after-disooveied  evidence  to  be  availing  must  show  that  the 
moving  party  could  not  with  reasonable  diligence  have  discovered  the 
evidence  in  tJme  for  the  former  trial;  and  where  the  newly  discovered 
evidence  conslsta  of  a  professional  optnitMi  as  to  the  mental  couditiun 
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of  defendant^  Uie  motion  is  iiuufflotent  OBlen  It  be  ahowu  that  proper 
efforts  irere  made  to  obtain  the  same  before  the  tria).    Setbit  n.  The 
People,  441. 
NONSDIT: 

JuvflURNT  UPOH  Hkbits.— A  judgment  of  nonsntt  Or  mere  dUmiBSiil, 
Is  no  bar  to  anotlier  action  for  the  samecanBejbnt  a  Judgment  upon  the 
merits  is  final  and  oonclusire  upon  the  parties  unless  suspended  or  set 
as)<le  by  some  proper  piooeedlng.    Satlack  v.  Lqfi,  74. 
NOTICE: 

1.  BUBDBR  OF  Fboof. — As  betireen  one  ohdming  record  title  and  one 
claiming  under  a  prior  equity  nr  unreoorded  instrument,  the  burden  of 
proof  is  on  the  tatter  to  show  actual  notice  to  the  subsequent  purchaser 
of  his  rights  or  prove  such  ciTcumstances  as  would  put  a  prudent  man 
upon  his  guaid  and  from  which  actual  notice  may  be  inferred.  Everett 
E.  Todd,  822. 

2.  Illboai.  Cohtbacts. — An  option  for  the  purchase  of  a  homestead 
and  a  pre-emption  claim  executed  before  flnal  entry  is  in  contravention 
of  tlie  acts  of  congress  and  not  enforceable.  NoUee  of  such  an  option 
is  not  Hufflcient  to  put  a  puiobaser  after  entry  upon  Inquiry,  as  he  has 
the  right  to  assume  that  no  attempt  will  be  made  to  consummate  the 
fraud  by  procuring  title  thereunder,     16. 

3.  Lib  Pen'den'b. — Although  section  277  of  the  Civil  Code  with  refer- 
ence to  filing  notice  of  the  pendencf  of  actions  applies  to  the  action  of 
ejectment,  adverse  proceedings  under  the  acts  of  congress  are  not  af- 
fected thereby.     People  exrsi.  v.  District  Court,  843. 

4.  Samx. — A  purchaser  jiendente  lite  Of  the  premises  in  controversy  in 
an  adverse  suit  is  bound  by  the  result  of  the  litigation,     lb. 

5.  Pajctnkbship. — Notice  to  one  partner  is  notice  to  all.  Calvert  v. 
Dfmon,  17. 

6.  Saub.— A  Arm  purchaalug  a  promissory  note  from  one  of  Its  mem- 
bers, who  procured  it  by  fraud,  must  be  held  to  have  had  knowledge 
of  its  fraudulent  character.     lb. 

7.  RbcobdNoticb— Chattel  MoBTGAOBS.— It  is  provided  by  statute 
that  any  chattel  mortgage  properly  certified  shall  be  admitted  to  record 
and  shall  thereupon,  if  bona  fide,  be  good  and  valid  from  the  iime  it  is 
so  recorded.    Fotter  v.  Cramer,  4QS. 

8.  Samx, — If  tlie  chattel  mortgage  is  iucorrectiy  recorded  and  the 
record  omits  or  changes  its  material  provirions,  then  the  original  la  not 
recorded  and  the  record  Is  not  constructive  notice  of  tttat  Instrument 
It  Is,  however,  construotiTe  notice  of  the  mortgage  as  recorded  and  is 
equivalent  to  actual  notice  of  what  appears  npon  Its  face.    lb. 

9.  Saub. — When,  from  the  face  of  the  record,  there  appears  such  a 
state  of  facte  as  should  put  a  reasonable  man  upon  inquiry  as  to  whetiier 
there  was  not  some  mistake  in  a  recital,  and  when  the  prosecution  of 
such  inquiry  would  have  dlsdused  the  existence  of  a  bona  Jlde  Indebted- 
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neM  and  tiutt  the  mortgage,  notwlthstBitdfiig  tbe  miarecltol,  wu  a  ntlid 

and  existing  security,  notice  may  be  Impnted.    lb. 

NUISANCE: 

LivBBT  Stable,  wbxs  a  Ndmahcb.— A.  llvory  stable  in  a  town  ot 
city  ts  not,  per  te,  a  nuisance,  though  It  may  become  a  nnlsance,  II  not 
conBtruoted.kept  andiuedinapropermanner.  PkiUipt  v.  City  <if  Den- 
ver, 178. 

OBJECTIONS  T 

1,  Appellate  PBACTiox.—BTldence  which  wM  admitted  at  the  trial 
without  objection  cannot  bo  objected  to  for  the  first  dme  in  tfala  court. 
Mora  V.  The  People,  256, 

2.  Same. — When  the  record  falls  to  show  any  objeotdon  or  ezcepUon 
to  the  adrntsaion  of  certain  testimony  at  the  trial,  the  appellant  will  be 
held  to  have  waived  bis  right  to  predicate  error  thereon.  Morrtt  t. 
Everly,  529, 

S.  Not  Spbcific,  Not  CoifBEDXBES.— Where  objections  relate  to  stat- 
utes, which  are  In  no  mamier  cited  or  pointed  out,  either  In  the  record 
proper,  or  In  the  bill  of  exceptions,  or  In  the  assignment  ot  errors,  or  in 
the  brief  or  argument  of  counsel,  such  objeotions,  under  the  standing 
rules  and  practice  of  this  court,  will  not  be  considered.  NeMt  c.  The 
People,  441. 
OFFICE  AND  0FFICEB8: 

1.  Ahotioh. — The  govomor  has  power  to  remove  a  member  of  the 
fire  and  police  board  of  the  city  of  Denver  from  hfs  ofBce,  for  cause,  ol 
the  sufficiency  of  which  cause  ^e  judgment  of  the  executive  is  conclu- 
sive, provided  It  be  stated  In  wrltlngand  be  other  than  political.  THm- 
ble  t.  The  People  ex  rsl.,  187;  People  ex  rsL-o.  Vartln,  665. 

2.  Sake. — The  existence  of  the  cause  for  which  the  governor  may  re- 
move a  fire  and  police  commissioner  may  bo  ascertained  in  any  manner 
satisfactory  to  hinuelf.  The  Instltutioa  of  an  iavestlgadon  in  the  na- 
ture of  a  judicial  or  guosi-judlcial  proceeding  Is  not  required  by  the 
Statute.    lb. 

8.  Boi(D.---The  bond  given  by  an  ofDcer  does  not  extend  his  obliga- 
tion,— its  office  is  to  secure  the  faithful  and  prompt  performance  of  his 
legal  duties.     Wilson  v.  TJie  People,  109. 

4.  Couhtt  Tbeabubbb. — Uoney  collected  and  received  by  the  treas- 
urer belongs  to  the  connty,  and  he  is  a  bailee  thereof,  with  express  and 
extraordinary  liability.     McClure  v.  La  Plata  County,  122, 

5.  DEPniTEB. — The  statutes  providing  that  district  attorneys  and 
clerics  of  district  courts  respectively  may  act  by  depnty  aie  valid;  and 
where  the  district  court  recognizes  such  deputies,  it  is  to  be  presumed, 
in  the  absence  of  anything  to  the  contrary,  that  such  deputies  were 
duly  appointed  and  qualified.    IfeiMt  v.  The  People,  441. 

6.  LiaiSLATiVE  Power.— The  legislature,  baving  power  to  create  an 
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office,  lifts  power  to  provide  the  maimer  in  whioh  It  shall  be  filled,  and 
like  power  to  provide  for  removals.     TrlmbU  t.  The  Fettle  ex  rel.,  187. 

7.  LiABiLiTT. — A  clerk  of  court  who  by  virtue  of  his  office  has  cus- 
tody of  money  pending  process  and  proceedings  Is  renponslble  for  good 
faith  and  reasonable  diligence,  but  if  tite  money  be  lost  notwithstanding 
an  exereise  on  his  part  of  that  care  and  diligence  which  prudent  men 
ordinarily  exercise  with  respect  to  their  funds,  he  is  not  liable.  Wtir 
«on  e.  The  People,  190. 

8.  Public  Offickb— Bailimht.— A  public  ofBcerwho  rec^Teemoney 
by  virtue  of  his  office  is  a  bailee,  the  extent  of  whose  obligation  is  that 
imposed  by  law,  and,  when  unaffected  by  constitutional  or  legislative  pro- 
visions, his  duty  and  liability  are  measured  by  the  law  of  biUlment.  lb. 
OPINIONS:  See  EVIDENCE. 

ORDINANCES: 

1.  Ha.ce  Stakdb.— a  city  ordinance  provided  that  hotel  runners, 
stage  and  omnibus  drivers,  haokmea  and  ezpressmen  plying  tiieir  re- 
spective vocations  at  any  passenger  depot  of  any  ndlroad  in  such  city, 
on  the  arrival  and  departure  of  trains,  should  occupy  no  part  of  the 
depot  grounds  or  premises  except  that  portion  alloted  and  designated 
to  them  by  the  station  agent  of  such  depot.     Held : 

Such  ordinance  is  not  to  be  construed  aa  giving  a  railroad  company 
the  right  to  exclude  from  Its  depot  grounds  or  premises  any  person 
lawfully  engaged  In  serving  the  traveling  public,  either  with  or  without 
vehicles,  nor  to  confer  upon  such  company  the  power  to  grant  exclusive 
rights  and  privileges  to  persons  engaged  In  such  occupations;  but  such 
ordinance,  beii^  authorized  by  statute,  is  to  be  upheld  as  a  reasonable 
regulation  to  promote  the  convenience  of  the  traveling  public  and  to 
prevent  disorder  at  railway  stations.     Colorado  Spring!  c.  Smitii,  5M, 

2.  LiquoB  Tbafhc — By  the  Denver  eharter  the  city  council  is  author^ 
ized  by  ordinance  to  license,  or  to  prohibit  and  suppress  dram  shops ; 
nnder  such  grant  of  authority  an  ordinance,  presOTibing  a  fine  not  ex- 
ceeding #200  for  the  keeping  of  a  dram  shop  within  the  city  limits  with- 
out a  license,  la  valid.     Keillconfv.  Demer,  32fi. 

S.  Sahb. — An  application  for  the  renewal  of  a  license  accompanied 
by  a  deposit  of  the  license  fee,  bnt  without  procuring  the  license,  is  no 
defense  to  the  charge  of  keeping  a  dram  shop  without  a  license,  espe- 
cially where  the  renewal  Is  grantable  only  in  the  discretion  of  the  city 
council.    16. 

i.  LrrxBT  Stasi.ks.— An  ordinance  prohibiting  the  location  of  a 
livery  stable  in  any  block  in  which  a  school  building  is  situated,  or  in 
any  block  which  Is  oppottlto  to  a  block  In  which  a  school  bnildlng  Is 
situated,  without  reference  to  the  manner  in  which  such  stable  is  con- 
stiuoted,  kept  or  used,  and  without  further  specifying  the  distance, 
cannot  be  regarded  as  reasonable,  and  so  cannot  be  upheld  aa  valid 
under  a  general  or  incidental  grant  of  authority  to  the  municipality 
assuming  to  pass  It.    PhilUpt  v,  Denver,  170> 
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5.  PowKBS  OP  MtnnciPAL  Cobpobation.—A  mnniclpal  corporftUoo 
can  ezerolae  only  Bueh  powers  w  ar«  granted  to  it  b;  its  charter  or  by 
the  general  law  of  the  state,  elthet  In  expiees  words  or  by  neceaaaiy 
or  reaeonable  imptloaUon,  or  such  as  ate  incident!^  to  the  powers  ex- 
pressly granted,  or  suoh  as  are  essential  to  the  objects  and  pnrpoBes  of 
the  corporation.  A  municipal  corporation,  under  a  general  grant  of 
antliority,  cannot  adopt  ordinaitces  which  infringe  the  epirit  or  are  re- 
pugnant to  the  policy  of  the  state  as  declaiud  In  its  legislation.    lb. 

6.  Saiu. — An  ordinance  ezpresaly  authorized  by  spet^o  and  definite 
legislative  authority  will  be  upheld  unless  it  conflicts  with  the  consti- 
tution of  the  stat«  or  uadon;  but  an  ordinance  which  the  municipality 
assumes  to  pass  by  virtue  of  its  incidental  powers,  or  under  a  general 
grant  of  authority,  will  be  declared  invalid,  unless  it  be  reasonable,  f^r 
and  impartial,  and  ubt  arbitrary  or  oppressive.    lb, 

PARTIES: 

1.  PBA.C7ncB. — Any  or  all  persons  Jointly  or  severally  liable  upon 
the  same  obligation  may  be  included  In  an  action  thereon,  at  the  option 
of  the  plaintiff.     Lux  v.  MeLeod,  406. 

2.  Samb. — Under  the  provision  of  the  civil  code,  the  obligee  In  a  bond 
given  on  appeal  from  a  justice  of  the  peace  to  the  county  court  may,  if 
he  BO  elects,  sue  the  surety  thereon  without  jtdning  the  principals;  or 
having  joined  them  and  not  having  procured  eerviee  of  summons  upon 
them,  may  proceed  against  the  defendant  served  as. if  he  were  ttie  only 
defendant.    lb. 

8.  Sams. — Any  person  whose  rights  may  be  aSeoted  by  an  adjudica- 
tion of  priorities  is  entitled  to  be  made  a  party.  IfiehoU  v.  ItelnUMh,  Si. 
PAKTNEBS  AND  PAKTNERSHIP: 

1.  NonOB. — Notice  to  one  partner  is  notice  to  all.  Cahert  t.  Dtmon, 
17. 

2.  Same. — A  firm  porchaslug  a  promissory  note  from  one  of  its  mem- 
bers, who  prooured  it  by  fraud,  must  be  held  to  have  had  knowledge  of 
its  fraudulent  character.     lb. 

8.  Fbactioe. — Where  an  action  is  brought  to  recover  a  firm  debt,  one 
partner  has  the  right  to  insist  that  his  copartners  shall  be  joined  as  de- 
fendants.    Jones  v.  Laiishome.  206. 

4.  Sake. — The  practice  in  garnishment  proceedings  is  regulated  by 
statute.  Where  apartner  is  sued  individually  tor  a  firm  debt  he  is  usu- 
ally required  to  plead  the  nonjoinder  of  his  copartners,  in  order  that  Iw 
nay  avfdl  hiroseU  of  this  defense,  but  this  general  rule  haa  no  application 
to  garnishment  proceedings  under  onr  civil  code.    lb, 

G.  Propertt  Subject  to  Esecutiob.— Partoera  are  jointly  and  Wf- 
erally  liable  for  tite  debts  of  the  partnerahlp,  and  the  separate  property 
of  each  partner  is  lialtle  to  execution  to  satisfy  a  judgment  against  the 
firm.    In  this  state,  by  statute,  every  interest  in  land,  legal  and  eqnlt- 


jM,Googlc 


Index.  647 

able,  Ib  Bubject  to  levy  and  sale  under  execution  unleSB  occupied  M  a 

homesteiui.    lluioek  v.  WiUon,  296. 

PAYMENT: 

Payhxitt. — Tbe  pajmeDt  of  a  Joint  promisKiiy  note  by  one  of  Its 
makers  operates  as  a  full  satisfaction  thereof,  and  it  cannot  be  there- 
after enforced  against  the  other  joint  makers  at  the  suit  of  the  one  who 
paid  It,  although  it  may  have  been  asdgned  to  liini,  8wem  «.  Ifetoell,  397. 
PLEADINGS: 

1.  Aduibbiokb. — A  fact  admitted  by  the  pleadings  cannot  I>b  oontro- 
verted.    Kutefier  v.  Love,  642, 

3.  Coi>rDtTioirB. — A  compliant  which  does  not  allege  performance  of 
one  of  the  essential  conditions  imposed  upon  the  pl^ntiSs  by  the  terms 
of  their  contract,  fails  to  state  a  cauae  of  action.    Jones  f.  Perot,  141. 

3.  CoNTKiBiTTORY  NEOLiosNCB.-'If  the  defense  of  oontrlbatory  neg- 
ligence U  available  in  an  action  against  a  railroad  company  for  damages 
by  Ar4  caused  by  operating  Its  line  of  road,  it  cannot  be  Invoked  In  the 
alMence  of  an  averment  in  the  pleadings  upon  which  it  can  be  baaed. 
U.  F.  Rv-  Cu.  D.  Tracy,  331. 

4.  Crbpitob's  Bill. — In  an  action  brought  by  a  purchaser  of  laud 
at  sheriff'B  sale  to  cancel  a  former  deed  on  tbe  ground  that  the  deed  Is 
fraudulent  and  void  as  to  creditors,  tbe  complaint  need  not  allege  the 
Issuance  of  execution  in  the  original  suit  and  a  return  nulla  bona,  nor 
that  plaintiff  is  in  possession  of  the  land,     Muloek  v.  WiUon,  206. 

5.  DAHAOEa,— When  thecomplaint  contains  no  averment  which  wonld 
sust^n  a  recovery  for  temporary  or  special  damages,  a  question  as  to 
such  damages  should  not  be  submitted  to  the  Jury.  Bailroad  Co.  e. 
DUek  Co;  361. 

6.  Dbmukbbbs. — In  passing  upon  a  demurrer  to  a  separate  defense 
purporting  to  be  an  answer  to  the  whole  comphUnt,  such  defense  is  to  be 
considered  as  though  It  were  the  only  answer  in  the  case,  afid  with  this 
limitation  the  demurrer  brings  up  for  review  the  entire  pleadings.  Mtk 
V.  lUser,  88. 

7.  Saue. — The  practice  of  stating  causes  of  action  In  general  terms, 
like  the  common  counts,  is  not  favored  by  tbe  code;  but  objections  to 
such  mode  of  pleading  siiould  be  taken,  if  at  all,  by  special  demurrer 
or  motion;  they  will  not  be  enWrtalned  when  raised  for  the  first  time 
on  appeal  or  error.    Ktrt^all  d.  Lyon,  206. 

8.  Denial.— A  denial  in  an  answer  of  "  any  knowledge  or  Information 
sufficient  to  form  a  belief  "  as  to  each  and  every  atlegaUon  in  tbe  com- 
plaint except,  etc.,  is  defective  in  that  it  contains  no  statement  to  the 
effect  that  the  defendant  cannot  obtain  sufficient  knowledge  or  infor- 
mation nn  which  to  base  a  belief.     Jones  v.  Perot,  141. 

9.  Equitt. — Under  our  practice,  legal  and  equitable  relief  may  be 
Lad  in  the  same  action  as  tbe  nature  and  cause  of  tbe  action  may  re* 
quire;  but,  in  order  that  equitable  r«llef  may  be  bad,  equit;able  plead- 
ings must  be  interposed.    Borne  Ina,  Co,  «•  Baitroad  Co.,  46. 
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10.  EsTOPPEi> — HatUr  of  estoppel  In  pai»  to  be  made  effeotiTe  aa  a 
defense  must  be  pleaded.    Preteitt  v.  Lambert,  T. 

11.  Fbaiid. — Where  a  judgment  !■  pleaded  in  bar  of  an  acUon,  a  re- 
ply Betting  forth  faots  atiowlag  that  the  judgment  was  fraudulent!;  ob- 
ttdned  Is  a  sufBolent  repUcatton  to  the  plea,  under  the  practice  of  this 
atat«.    Haltack  v.  Luft,  74. 

12.  Sauk. — If  a  party  desfres  to  subject  property  held  by  a  vendee 
under  apparently  valid  indicia  of  ownerBliip  or  muniment  of  title,  to  the 
payment  of  a  debt  of  his  vendor,  he  must  plead  and  prove  the  facts  that    . 
viUatd  such  title,  whether  they  constitute  fraud  or  estoppel.    Steleman 
T.  Hoagland,  231. 

13.  Sahk, — It  is  essential  that  the  facts  relied  on  by  the  defendant  In 
an  action  of  replevin,  as  constituting  the  plaintiffs  title  fi-audulenC,  be 
epecially  pleaded.    lb. 

14.  Same. — A  sale  made  upon  a  valuable  consideration  is  not  vitiated 
by  the  fraudulent  purpoeeof  the  grantor,  unless  the  grantee  be  chargea- 
ble with  notice  of  such  Intention.  A  pleading  setting  up  fraud  in  such 
a  case,  vrbioh  fails  to  charge  the  grantee  with  notice  or  knowledge  of 
the  grantor's  fraudulent  design,  Is  defective.    lb. 

13.  Gabnishheht. — Under  tiie  statute,  the  garnishee  has  no  opportu- 
nity to  plead  to  a  reply,  but  without  pleading  he  can  avail  himself  of 
any  defense  he  may  have  to  the  new  matter  set  up  therein.  Jone*  v. 
Lang  home,  206. 

15.  LiHiTATiOMS.— The  general  rule  in  civil  aotjon  is,  that  the  statute 
of  limitations  must  be  pleaded  or  It  is  deemed  waived ;  but  In  an  action 
for  a  penalty  a  defendant  is  entitled  to  the  benefit  of  the  statute  under 
a  plea  denying  pUintiffs  cause  of  acUan.  AtekUon,  T.  A  8.  F.  B.  B.  Co. 
B.  Tanner,  550. 

17.  Sbduotior. — It  Is  sufficient  In  a  complaint  for  enUcing  away 
plaintiff's  wife,  or  for  seduction,  to  allege  the  ultimate  facts,  without  a 
statement  of  the  arts  made  use  of  to  accomplish  the  purpose.  Frenek 
e.  Deane,  504. 

18.  SuFPLEHKHTAIi  Pj^EADursH. — Fscts  Occurring  subsequent  to  the 
commencement  of  an  action  should  be  presented  by  supplemental  plead- 
lugs,  and  not  by  amendment  to  the  original  proceedings,  8j/heiter  t, 
Jerome,  128. 

19.  Trusts. — To  enforce  a  oonatiiictlve  or  resulting  trust,  the  facts 
from  which  such  trust  is  clidmed  to  arise  must  be  dearly  allied,  and 
proved  with  certtdnty.    JfcCIure  v.  La  Plata  County,  122. 
PLEDGOR  AND  PLEDGBB. 

1.  PowKB  OF  Sai^e. — A  pledgee  may,  when  not  restrained  by  statute 
or  agreement,  sell  and  transfer  his  debt  against  the  pledgor,  and  trana- 
fer  therewith  the  collateral  held  by  him  to  secure  its  payment  to  the 
assignee,  but  in  sodolug  he  must  not  prejudice  therights  of  the  pledgor, 
or  impair  his  right  to  redeem.     Hallack  L.  A  M.  Co.  i.  Qray,  149. 

2.  Sake. — The  pledgee  of  commercial  paper  cannot,  except  by  special 
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agreemeDt,  sell  the  eoUnteral,  bat  miut  onlleot  It  when  due,  and  after 
appljing  the  proceeds  to  the  Batlafactlon  of  Ua  debt  and  the  costs  and 
expenses  Incurred,  pay  over  the  surplns,  if  any,  to  the  pledgor.    lb. 

S.  Trust. — The  pledgee  is  trustee  for  the  pledgor,  flnt  to  pay  the 
debt,  and  second  to  pay  orer  tbe  surplus.    He  cannot  so  deal  with  the 
trust  property  as  to  destroy  or  even  impair  its  value.    lb. 
PRACTICE  IN  CIVIL  ACTIONS: 

1.  Admibsiomb.— When  action  is  brought  npon  a  written  instrument, 
and  the  complaint  cont^ns  a  copy  of  such  instrument,  or  a  copy  Is  an- 
nexed thersto,  the  genuineness  and  due  execution  of  such  instrument 
is  admitted,  unleos  the  answer  denying  the  same  be  rerifled.  Lux  v. 
UcLeod,  4a&. 

2.  Sams. — A  fact  admitted  by  the  pleadings  cannot  be  controrerted. 
Kuleher  v.  Love,  542. 

9.  Advancimo  CAnsES. — If  public  interests  require  It,  a  cause  may 
be  advanced  and  a  speedy  determination  had,  both  in  the  trial  court  and 
upon  appeal,  should  an  appeal  be  taken,  in  re  LtgUlative  Appropria- 
tion*, 68. 

4.  Ahbnduent, — An  error  in  the  entry  of  a  Judgment  of  a  trial  court 
may  be  corrected  In  that  court  nunc  pro  tunc,  pending  appeal;  and  the 
amended  judgment  may  be  certified  to  this  court  as  a  part  of  the  record. 
SiJidel  0.  Lithographing  Co.,  810. 

5.  CoupLAiHT. — Failure  to  file  comptidnt  in  time  does  not  necQssarlly 
require  the  dismissal  of  the  action.    Burkhardt  v.  Haycox,  339. 

tt.  BBMUitBBB. — In  passing  upon  a  demurrer  to  a  separate  defense 
purporting  to  be  an  answer  to  the  whole  complaint,  such  defense  is  to 
be  considered  as  though  It  were  the  only  answer  in  the  case,  and  with 
this  limitation  tlie  demurrer  brings  up  for  review  the  entire  pleadings. 
Flah  t.  JTeser,  B8. 

7.  Same. — When  a  demurrer  Is  interposed,  the  sufficiency  of  any  an- 
tecedent pleading  to  which  the  pleading  demurred  to  relates  may  be 
called  in  question.    Knight  n.  Laterence,  425. 

8.  Same. — Though  an  additional  replication  has  been  adjudged  insuf- 
ncleot  upon  demurrer,  it  Is  nevertheless  error  to  render  final  judgment 
for  defendant  where  tliere  are  other  replications  putting  in  issue  mate- 
ilal  allegations  of  each  of  the  affirmative  defenses  of  an  answer.     Hi. 

9.  DiLATOKT  UoTiOKB. — Dilatory  motions  based  upon  special  appear- 
ances  are  not  favored  under  the  present  practice;  they  are  against  the 
policy  of  the  code.    Burkhardt  v.  Bayeox,  339. 

10.  DiscBBTioN. — It  is  not  such  an  abuse  of  discretion  as  requires  a 
reversal,  that  the  court  below  permitted  the  pMntlft  on  rebuttal  to  cor- 
rect hts  evidence  given  in  chief,  although  it  amonnts  to  a  contradiction 
thereof.    De  Bemer  e.  Porter,  242.  ' 

11.  Samb.— It  is  entirely  within  the  discretion  of  the  trial  court  to 
permit  or  refuse  the  taking  of  the  deposition  of  a  witness  during  the 
progress  of  a  trial.     WiUard  v.  Mellor,  534. 
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12.  Gabsishmekt. — The  piMtice  in  gamlahment  proceedlnga  la  regU' 
lated  bj  statute.  Wbere  a  partner  la  aned  iadivlduall;  for  a  firm  debt 
be  i»  usually  required  to  plead  the  nonjoinder  of  hJg  copartners,  in  or- 
der that  he  ma;  avail  himself  of  this  defeuae,  but  tliia  general  rule  lias 
no  application  to  garnishment  prooeedinga  under  our  civil  code.  J<me» 
«.  Langhortie,  208. 

13.  Tmuatkbjaz,  Brbob. — While  good  practice  would  have  required 
that  a  demurrer  filed  be  mled  upon  and  auatained,  yet  when  the  same 
result  waa  reached  upon  a  moUon  for  Judgment  npon  the  pleadings,  the 
error  was  one  of  form  and  not  of  substanoe,  and  will  be  diareganted. 
Eindel  v.  Lithographing  Co.,  810. 

14.  iKSTKUCTiONe.— An  loatruotionwhiohin  effect  eliminates  from  the 
oaae  certain  releTBnt  matters  wliich  the  evidence  tends  to  establish,  ia 
erroneous.     WeO*  v.  GUpin,  3(H. 

15.  JcDOJiBNT.— It  is  erroneous  tn  so  aoUon  against  an  estate  to  wi- 
t«r  jadgment  agaioat  the  adminietratAr  personally,  or  to  award  ezeoo- 
tlon.  A  judgment  against  an  admlniatrator  ahonid  be  <le  bonis  Uttatori*. 
Jones  V.  Perot,  14i, 

16.  JuBY. — Where  the  immediate  cause  of  an  accident  occaaioning 
damagea  for  which  the  auit  ia  brought  la  fairly  debatable  upon  the  ert- 
denoe,  the  question  is  one  for  the  jury,    .^nson  e.  Bvatu,  214. 

17.  Saue. — The  weight  of  evidence  relating  to  a  material  fact  Is  for 
the  jury  and  not  for  the  court  to  determine.     Wellt  v.  Gilpin,  300. 

18.  Samk. — Where  there  Is  no  testimony  tending  to  show  contributory 
negligence  on  the  part  of  the  plaintiff,  It  is  proper  to  wtthlioldttiat  ques- 
tion from  the  jury,     (7.  P.  By.  Co.  e.  Tracy,  331. 

IB.  Same. — When  the  complaint  contains  no  averment  which  would 
sustain  a  recovery  for  temporary  or  special  damages,  a  question  aa  to 
such  dam^es  should  not  be  submitted  to  the  jury.  Bailroad  Co,  b. 
Ditch  Co.,  387. 

20.  Nonsuit— JcDOMKHT  ttpor  Hebits.— A  judgment  of  noasoit  or 
mere  dlsmisaal.  Is  no  bar  to  anotlier  action  for  the  same  cause;  but  a 
judgment  npon  the  merits  Is  final  and  conclusive  npon  the  partiea  on- 
less  suspended  or  set  aatde  by  some  proper  proceeding.  Hallack  t. 
Loft,  74. 

21.  Parties. — The  court  may,  when  jnetiee  requires  It,  determine  the 
ultimate  rights  of  the  parties  on  each  side  as  between  tbemaelvea.  Janet 
c.  Penit,  141. 

22.  Sahe, — Any  or  all  persons  jointly  or  aoTerally  liable  apon  the 
aame  obligation  may  he  included  In  an  action  tlieieou,  at  the  option  of 
tlie  plaintiff     Lux  v.  McLeoi,  4%. 

2.3.  Same. — Under  the  provision  of  the  civil  code,  the  obligee  In  a 
bond  given  on  appeal  from  a  Justice  of  the  peace  to  the  county  court 
may.  If  be  ao  electa,  sue  the  surety  tliereon  without  joining  the  princi- 
pals; or  having  Joined  them  and  not  having  procured  service  of  8nm> 
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mODB  upoa  them,  maj  proceed  og^nst  the  defendant  served  as  if  lie 
we™  the  only  defendant.     16. 

24.  Retbaxit — Pkbsonal  Conbznt. — It  ts  Improper  to  enter  a  re- 
traxit, or  a  judgment  tn  the  nature  of  a  retraxit  and  having  the  effect 
of  a  judgment  upon  the  merits,  without  the  personal  consent  of  the 
plalntlfE  in  the  acdou.    Ealiackv.  i^t,  74. 
PRACTICE  IN  CRIMINAL  CASES; 

1.  Arouukkt. — Counsel  for  the  state  and  for  the  defense  stand  be- 
fore the  jur;  on  an  absolute  equality.  The  nature  and  ecope  of  argu- 
ment which  ivill  he  permitted  is  largely  within  the  discretion  of  the 
presiding  judge,  and  an  appellate  court  will  interfere  only  when  a  gross 
abuse  of  discretion  is  made  to  appear.     Jordan  n.  The  People,  417. 

2.  Same. — The  conduct  of  the  district  attorney  in  hia  argument  to 
the  jury,  even  If  improper,  cannot  be  made  available  to  reverse  a  judg- 
ment, unless  such  conduct  wa«  object«d  to  at  tlie  time.  TotrU  t.  The 
People,  438. 

3.  AuTBEPOis  Acqun. — In  determining  whether  or  not  a  plea  of  au- 
Ir^of*  acquit  is  sufficient  la  law,  the  following  may  generally  ha  regard- 
ed as  the  proper  teat:  Was  the  matter  set  out  in  the  second  Indictment 
admissible  as  evidence  under  tbe  first,  and  could  a  conviction  have  been 
properly  maintained  upon  such  evidence  ?  If  so,  then  the  plea  is  suf- 
tictent;  otherwise  It  is  not.     DiU  v.  The  People,  469. 

4.  Hypothetical  Questions.— In  propounding  hypothetical  ques- 
tions to  experts,  counsel  are  not  contlned  to  facte  admitted  or  absolntely 
pi-oved,  but  may  assume  for  the  purposes  of  the  question  any  statement 
of  facts  which  the  evidence  tends  to  establish.  Jordan  v.  The  People, 
417. 

6.  iNDKTTHEin'.— Section  92S,  Q«n.  Stats.,  which  provides  that  It  shall 
be  sufficient  in  an  indictment  for  jnurder  to  charge  that  the  defendant 
did  feloniously,  willfully  and  ol  his  malice  aforethought  kill  and  mur- 
der the  deceased.  Is  not  in  conflict  with  the  section  of  the  bill  of  rights 
which  provides  that  in  orimlnal  prosecutions  the  accused  aboil  have  tlie 
light  to  demand  tlie  nature  and  cause  of  the  accusation.    lb. 

6.  iNflANiTT. — When  the  defendant  has  introduced  testimony  which 
might  infiuence  the  jury  to  the  conolaslon  that  he  was  insane,  it  Is  proper 
for  the  prosecution  to  introduce  evidence  to  show  his  sanity.    16. 

7.  Objiectionb. — Evidence  which  was  admitted  at  the  trial  without 
objection  cannot  he  objected  to  for  the  first  time  in  thia  court.  Jfora 
0.  The  People,  255. 

8.  Yabianoe— Date.— la  criminal  pleading  the  time  at  which  on  of- 
fense is  chained  to  have  been  oommltt«d  Is  not  material,  unless  dme 
be  of  the  essence  or  glat  of  tbe  offense;  but  where  an  Indictment  for 
perjury  is  based  npon  a  written  iostmment — a  matter  of  record — set 
out  fn  hcec  ztrba  in  the  indictment,  and  the  Instrument  offered  In  evi- 
deooe  bears  a  different  date  from  the  Instrument  described  In  the  in- 
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dfctmeut,  the  date  of  snoti  inBtmmeDt  ii  matter  of  description  and  the 

variance  Is  material.     IHU  v.  The  People,  409. 

PRACTICE  IN  SUPREaCE  COUET:  See  APPELLATB  PRACTICB. 

PRaBUMPTIONS: 

1.  Good  Patth. — The  law  presumes  tliat  all  meo  act  in  good  fiith 
imtll  tlkere  la  some  eTideace  to  the  contrary.     KnigM  s.  Lawrence,  425. 

2.  Pa&xmoK  ok  Rrview.— When  neltiier  tiie  motion  Xor  a  new  trial 
not  tlie  affidavits  touchlufc  tlie  grounds  thereof  are  preserved  in  the  bill 
of  exceptions,  It  will  be  presumed  that  t^e  motion  was  properly  over- 
ruled.   Jordan  d.  The  People,  417. 

8.  I>UBUO  Offickbs.— It  is  a  presumption  of  law  tlkat  every  public  of- 
ficer does  hlB  duty;  and  thia  presumption  is  especially  strong  in  the 
case  of  the  governor.    People  ex  rel.  c.  Martin,  G65. 

4.  Railboad. — In  the  absence  of  evidence  to  the  contrary,  Et  may  be 
assumed  that  the  authority  of  a  freight  agent  of  a  railroad  company, 
which  la  in  the  hands  of  receivers,  is  die  same  as  that  exercified  by  him 
before  the  management  paased  Into  the  hands  of  the  court  X.  P.  By. 
Co.  V.  Baglea,  348. 

5.  Recobd.— Where  the  appellant  has  not  by  bill  of  exceptions  pre- 
served the  evidence,  nor  any  ubjection  or  ezceptJon  to  the  proceedings 
In  the  trial  court,  it  must  be  presumed  that  the  proceedings  were  regu- 
lar and  that  the  evidence  fully  sustained  the  material  allegations  of  the 
complMnt.    Unlock  v.  Wilton,  206. 

PRINCIPAL  AND  AGENT:  See  AGENT  AND  AGENCY. 
PRINCIPAL  AND  SURETY:  See  SURETY. 
PROCESS  AND  WRITS:  See  SUMMONS. 
PUBLIC  LANDS: 

1.  Illeoai.  Coktbactb. — An  option  for  the  purchase  of  a  homestead 
and  a  pre-emption  claim  executed  before  final  entry  is  iucontraventlou 
of  the  acta  of  congress  and  not  enforceable.  Notice  of  such  an  option 
la  not  sufficient  to  put  a  purchaser  after  entry  upon  inquiry,  as  he  has 
the  right  to  assume  that  no  attempt  will  be  made  to  consummate  the 
fraud  by  procuring  title  thereunder.    Eterett  n.  Todi,  323. 

2.  Same.— A  deed  b;  a  pre-emptor  made  after  he  has  acquired  the 
right  to  convey  the  land,  is  not  Invalid  by  reason  of  the  fact  that  It  waa 
executed  in  pursuance  of  an  agreement  which  was  prohibited  and  void 
at  the  time  it  was  made.    McMiUen  v.  QentU,  98. 

3.  Pbk-emptor.— By  settling  upon  the  public  land  of  the  United  States 
and  filing  a  declaratory  statement,  a  person  acquires  no  Interest  In  the 
land  itself,  but  only  an  inchoate  right  which,  upon  compliance  with  the 
requirements  of  the  acts  of  congress,  ma;  ripen  into  a  title.  It  is  not 
tJie  subject  of  sale  or  transfer  either  voluntary  or  by  adverse  legal  pro- 
oeedings,     lb. 

4.  Saux.— Sections  S67S  and  2677,  Oen.  Stats.,  providing  that  the 
occupant  of  public  lands  has  a  transferable  Interest  tiierein,  subject  to 
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ezeontioD,  has  no  application  to  the  cum  of  a  pi«-«mptor  whoae  rights 
ara  derived  from  the  genferol  goyemment.    lb. 

B.  Bake.— Questtons  ol  forietture  of  a  pre-emptor'a  tide  can  only  bo 
raised  bj  the  goTomiueut.    lb. 

6.  RiOHT  OF  Way  theouoh  Pdbuc  Lahdb.— The  right  of  way  priv- 
ll^e  conferred  by  the  act  of  March  3,  187G,  doea  not  attach  on  the  filing 
and  acceptance  of  the  railway  company's  atttples  of  incorporation  and 
proofs  of  oiganlzation,  but  when  the  line  of  road  le  definitely  fixed, 
either  by  actual  conatructloo,  or  the  filing  of  a  map  showing  its  definite 
location.    Railroad  Co.  v.  Hanoum,  162. 

7.  Sahb — Definite  Looatiok. — It  Is  not  necessary  for  a  company 
which  haa  filed  its  articles  of  incorporation  and  proofs  of  organization, 
and  construct«d  a  road  over  nnsnrveyed  pabKc  lands,  to  file  a  map  of 
definite  location  in  order  to  entitle  it  to  the  benefit  of  said  act.    lb. 

QUIETING  TITMI: 

1.  PoBBEBBioN'. — Fossesslon  in  the  plalntiC  Is  necessary  In  am  action 
to  quiet  title,  but  If  the  possession  exists.  It  is  immaterial  how  it  was 
acquired.  A  posBBSslou  obtained  by  treapasa  is  sufficient  for  the  pur- 
poses of  the  action.    PkilUppl  v.  Leet,  24S. 

2.  Rkmovino  Clotjd,— When  the  plaintiff  is  the  legal  and  equitable 
owner  of  the  land,  and  it  is  necessary  to  resort  to  erldenoe  aliunde  the  . 
record  to  explain  the  trae  nature  of  the  transaction  throngh  which  the 
defendant  seemingly  obtained  a  title  adverse  thereto,  be  is  entitled  to 
have  the  claim  of  the  defendant  adjudged  invalid,  and  any  elond  cast 
thereby  upon  his  title  removed  by  a  proper  decree.     lb. 

RAILROADS: 

1.  CoktifoiT  Cabbiebs — Live  Stock.— A  railroad  company  transport- 
ing live  stock  as  freight  is  to  be  regarded  as  a  common  caiTier  as  to  sach 
freight,  and  not  as  a  special  agent  of  the  owner  for  ita  tranaportation. 
U.  P.  By.  Co.  V.  Bainey,  22a. 

2.  Sahe.^A  common  carrier  Ih  bound  to  fumtali  Buitable  vehicles  for 
the  transportation  of  such  freight  ae  it  undertakes  to  carry,  and  if  it 
falls  to  do  this  and  injury  results  from  such  failure,  it  is  liable.    lb. 

8.  Same. — Theeelectionof  thecar  for  the  transpoi-tation  of  the  freight 
being  entirely  vith  the  railroad  company,  the  plaintiffs  had  a  i-tght  to 
assume  that  It  was  Hultable  for  the  purposes  for  which  it  was  furnished, 
and  the  company  cannot  be  allowed  to  escape  responsibility  for  its  own 
negligence  upon  the  plea  that  they  should  have  noticed  the  defect  and 
rejected  the  car.     lb. 

4.  SiME— Special  CoNxBAtTr.— A  common  carrier  cannot  divest  it- 
self of  liability,  either  by  special  contract  or  notice,  where  damages  or 
loss  results  from  its  fraud,  negligence  or  misfeasance.    lb. 

6.  Sahil— A  common  carrier  is  not  Inhibited  to  transport  peiaona  or 
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fi'eight  at  less  th&n  its  achedale  r*t«s,  but  an  agreement  not  to  allow 
the  same  rotes  to  otbera  is  void.    S.  P.  By.  €o.  s.  Bayles,  34S. 

0.  FiKKS. — The  BtAtute  prOTidti^  that  every  nUlroad  eorporatloii  wltb- 
ia  the  state  shall  be  liable  for  alt  damagea  b;  fire  set  out  or  caused  by 
operating  Its  line  of  road  is  constitntionaL     U.  P.  By.  Co.  v.  Tracy,  331. 

7.  Fhkioht  Aqbnt,  PBBeuifBD  PowsBs  or.— In  the  absence  of  e»l- 
deace  to  the  contrary,  it  may  be  assumed  that  the  authority  of  a  freight 
agent  of  a  railroad  company,  which  is  In  the  bands  of  receirers,  la  the 
name  as  that  eierciHed  by  him  before  the  management  passed  Into  the 
hands  of  the  ooart    E.  P.  Ry.  Co.  e.  Baylet,  34fi. 

6.  Judicial  Notice.— Judicial  notice  may  be  tAkeu  of  the  general 
featuces  of  the  manner  in  wfaloh  railroad  companies  conduct  tbeir  busi- 

fl.  NKaLiOEMCE. — A  railroad  company  Ih  not  liable  in  damages  for  the 
results  of  an  accident  at  a  crossing  by  reason  of  u  failure  to  give  signals 
of  an  approaching  train,  unless  that  be  the  proximate  cause  of  the  in- 
jury, and  there  be  no  such  oontributory  negligenoe  by  the  plaintiff  as 
will  prevent  bis  recovery.     Chicago,  R.  I.  A  P.  By.  Co.  i.  Critman,  30. 

ID.  Sauk. — The  degree  of  core  to  be  used  by  a  traveler  in  crossing  a 
railroad  is  measured  by  the  conditions  surrounding  the  place  of  cross- 
ing; and  where,  by  reason  of  obstructions,  his  view  of  the  track  is  shut 
oS,  it  is  his  dutf  to  exercise  a  higher  degree  of  care  than  if  the  track 
is  open  to  view,  and  the  preoantionB  to  be  talcen  must  be  such  as  are 
calculated  to  inform  him  of  the  fact  whether  or  not  a  ti-tun  is  approaoh- 

11.  Sake. — Negligence  on  the  part  of  a  railroad  company  will  not 
excuse  a  traveler  approaching  a  crossii^  from,  using  proper  care  on  his 
part  to  avoid  danger,  and  there  can  be  no  recovery  if  be  fails  to  do  so, 
if  such  failure  oontributeB  to  the  Injury.  A  qualification  of  this  rnle 
pertains  only  in  cases  where  the  company  has  notice  of  the  dangerous 
situation  of  the  party  injured  in  time  to  avoid  the  collialonby  the  exer- 
cise of  ordinary  caie,  and  is  guilty  of  such  conduct  as  will  imply  an 
intent  or  willingness  to  cause  an  injury.     lb. 

12.  Same.  —Negligence  on  the  part  of  a  railroad  company  will  not  ex- 
cuse a  traveler  approaching  a  crossing  from  using  proper  care  to  avoid 
danger,  and  tliere  can  be  no  recovery  If  he  fails  so  to  do,  if  such  failure 
contributes  to  the  injury.     CIticago,  B.  I.  A.  P.  R.  R.  Co.  r.  Nuney,  38. 

13-  Saue. — A  pereun  about  to  cross  a  railroad  track  Is  bound  to  ex- 
erolse  greater  care  when  the  view  of  the  track  Is  obstructed  than 
would  be  otherwise  required.  Under  such  circumstances,  he  should  U 
necessary  stop  and  listen  for  approaching  teUns  before  attempting  to 
ctoM.    lb, 

14.  Sake.  If  the  defence  of  contributory  negligence  Is  available  In 
an  action  against  a  railroad  company  for  damages  by  fire  caused  by 
operating  Its  line  of  road,  it  cannot  be  Invoked  in  the  absenoe  of  an 
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averment  in  the  plsadtngs  npon  which  it  can  be  based.  U.  P.  Bj/.  Co. 
t.  Tracy,  331. 

15.  Sahe. — Where  a  ndlroad  oompftn;  kills  an  animat  of  another  and 
conTerts  the  sanie  to  Its  own  use,  It  may  be  made  liable  in  damages 
whether  the  killing  be  negligent  or  otherwise.  Atehimm,  T.  <£  A'.  F. 
R.  S.  Co.  e.  Tanner,  559. 

IS.  Pekal  Statdte.— The  act  of  1687,  providing  that  a  railroad 
compan;  shall  be  liable  for  twice  the  full  value  of  each  auimal  killed 
by  it,  in  case  It  f^ls  to  comply  with  the  statute  by  recording  a  descrip- 
tion of  the  animal  and  marking  its  hide,  Is  a  penal  statute.     lb. 

IT.  Rbbateb. — Intheabaenceof  b  atatute,  a  common  carrier  may  con- 
tract to  refund  to  the  shipper  a  certain  poi-Uon  of  the  schedule  rates  as 
rabatea,  the  contract  being  otherwise  unobjeotlonahle.  K.  P.  Sg.  Co.  v. 
JIatflea,  348. 

18,  BiSHT  OF  Wat  thboitoh  Public  Lamdb.— The  right  of  way  privi- 
lege conferred  by  the  act  of  March  8,  1876,  does  not  attach  on  the  filing 
aud  acceptance  of  the  railway  company's  articles  of  incorporation  and 
proofs  of  organization,  but  when  the  line  of  road  is  definitely  flxed, 
either  by  actual  construction,  or  the  filing  of  a  map  showing  its  definite 
location.     Railroad  Co.  t.  Sanoum,  l&i. 

19,  Same— Defisub  Locatiok. — It  Is  not  necessary  for  a  company 
which  has  filed  its  articles  of  incorporation  and  proofs  of  organization, 
and  constructed  a  road  over  uusorveyed  public  lands,  to  file  a  map  of 
definite  location  in  order  to  entitle  It  to  the  benefit  of  s^d  act.    lb. 
REOBIVERS: 

CoHTBACTS. — A  contract  made  by  a  receiver  Imposes  no  l^alduty  or 
obligation  upon  his  successor,  and  dam^es  cannot  be  recovered  ag^nst 
the  succeeding  receiver  for  refusing  to  perform  the  contracts  of  his  pre- 
decessor.   S.  P.  Ry.  Co.  V.  Raj/lea,  348. 
RECITALS: 

Ik  Statutes. — It  Is  well  settled  tliat  a  recltftl  of  tact  or  law  in  a  pub- 
lic act  Is  not  conclusive  upon  the  courts,  and  such  recitals  if  found  In  a 
mere  preamble  are  of  still  less  weight     Goodi/koontt  t.  Acker,  380. 
REFEREE: 

FiMDiMos  BT  Reeerkk.— Where  a  cause  Is  tried  before  a  referee  having 
authority  to  hear  and  decide  the  whole  Issue,  his  findings  of  tact  upon 
oral  and  documentary  evidence  are  entitled  to  tlie  same  consideration 
AS  the  verdict  of  a  Jury,  or  the  findings  of  a  court  based  upon  like  eri- 
dence  produced  in  open  court.  Kimball  v.  Lj/on,  266. 
RESERVOIRS: 

Stattte— Equity.— The  statute  making  owners  of  reservoirs  liable 
for  all  damages  resulting  from  leakage,  or  overflow  of  water  therefrom, 
or  by  fioods,  etc.,  does  not  deprive  a  court  of  equity  of  jurisdiction  to 
restrain  the  filling  of  a  reservoir,  when  the  remedy  at  law  is  not  ade- 
quate to  a  particular  exigency.  Si/lve»ler  v.  Jtrome,  128. 
HBS  JUDICATA:  See  JUDGOIENTS. 
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RETRAUT: 

Pebbokal  Conskkt.— It  la  Improper  to  enter  a  retraxit,  or  a  Judg- 
ment in  the  nature  of  a  retraieU  tuid  having  the  effect  of  a  judgment  upon 
the  merits,  without  the  peraonal  consent  ol  the  pUintiff  In  the  action. 
BallacJc  e.  Lqft,  74. 
RIGHT  OF  WAT:  See  RAILIIOADS. 
ROADS:  See  HIGHWAYS  AND  STREETS. 

SALES:  See  PUBLIC  LANDS. 
STATE  CANAL: 

1.  Cebtificatbb  or  iNsxBTXDnRas.— The  atatiite  relating  to  State 
Canal  No.  1,  providing  that  the  eipenHea  of  construction  are  to  be  met 
In  part  by  certiflcatee  o(  Indebtedness,  payable  only  ont  of  fnnds  re- 
ceived for  oarriage  of  water,  or  in  payment  of  lands,  and  providing 
agtdnst  any  Indebtedness  being  tncnn-ed  against  the  state,  le  not  a  con- 
flict with  the  constitutional  provisions  fixing  a  limitation  npon  state  In- 
debtAdneM.     In  re  Canal  Certifteatee,  63. 

2.  Sake. — The  act  relaUng  to  the  state  canal,  in  so  far  as  it  provides 
for  the  payment  of  lands  purchased  from  the  state  by  certificates  of  in- 
debtedness Issued  for  the  construction  of  the  canal,  is  unconstdtutjoiuil 
and  void.    lb. 

3.  CONBTBDCTtON. — The  carriage  of  water  for  the  payment  of  which 
these  oertiflcates  are  to  Iw  receivable  is  confined  to  water  carried  tiirongh 
this  canal.     lb. 

4.  IirrsRKAX  lu PBOTEUESTB. — Canals  and  reservoirs  within  the  state 
are  internal  improvements  witbln  the  meaning  of  the  act  of  congress, 
but  the  iut«mal  improvement  fnnd  oan  be  made  avimable  in  the  con- 
struction thereof  only  by  an  express  appropriation.    lb. 
STATUTORY  CONSTRUCTION: 

1.  Appeals. — There  are  under  the  ststate  two  methods  provided  for 
taking  appeals  from  judgments  of  the  count?  courts  to  the  district 
courts,  one  being  applicable  to  appeals  In  ordinary  civil  sctJons,  the 
other  to  appeals  from  judgments  and  orders  in  pi-obate  proceedings. 
MoTtga-je  Tratt  Co.  v.  EVAoU.  394. 

2.  Same. — A  county  court  sitting  for  the  transaction  of  probate  busi- 
ness has  power  to  extend  the  time  for  filing  a  bond  on  appeal  to  the 
district  court  from  a  Judgment  or  order  entered  In  such  matters.     1%. 

'3.  Same. — The  requirements  of  the  act  of  18S5,  as  to  nottce,  ete.,  of 
appeal  from  the  county  to  the  district  court,  were  not  applicable  to  ap- 
peals from  orders  and  judgments  in  probate  proceedings.    Zb. 

4.  ATTAcauBNTS. — An  attachment  under  the  eleventh  subdivision  of 
sec.  92,  Code  of  1.S8T, cannot  be  sustained  when  It  appears  that  acredit, 
however  short,  was  given  for  the  payment  of  the  work  or  labor.  Jfor- 
rts  r.  Merly,  629. 

fi.  ConroBATioiT  Stock.— There  must  be  at  least  a  substantia  com- 
plianoe  with  the  provisions  of  t^e  statute  (Qen.  Stata.,  sec.  209)  requir- 
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ing  the  truufer  of  stock  to  b«  entered  npon  the  bonka  of  tbe  compaD;, 
In  order  to  protect  llie  propertj  agaliut  future  UMlgDmeuta  or  levtes. 
Wttier  V.  Bnlloclc,  214. 

0.  Same.— Not  withstanding  a  oompl  lance  with  the  requlrementB  of 
the  statute  in  esBentlal  to  a  transfer  of  the  legal  title  of  the  stock, 
courts  of  equity  will  protect  such  title  or  equitabie  right  aa  the  Mslgnee 
of  the  certiBcate  may  have,  when  the  question  lies  between  him  and  an 
attaching  creditor  of  his  aasignur  as  to  who  has  the  better  title,  when 
it  appears  that  the  assignment  was  prior  to  the  attachment,  made  in 
good  ftUth  and  upon  a  valuable  consideration,  and  where  the  assignee 
had  done  all  In  his  power  to  oompl;  with  the  requirements  of  the  stat- 
ute,aDdwas  prevented  fiomobt^ning  such  transfer  as  the  law  requires 
by  the  fault  of  others.    lb, 

7.  Cbimikai.  Law.— While  the  statute  (Mills'  Ann.  Stats.,  sec.  3190) 
is  rilent  aa  to  the  place  of  imprisonment  of  one  convicted  of  the  offense 
therein  proscribed,  yet  it  provides  that  he  shall  be  deemed  guitt;  of  a 
felony,  which  in  effect  is  a  provision  that  he  shall  be  imprisoned  In  the 
penitentiary.     In  re  Pratt,  13S. 

8.  Sajii.— The  week  of  time  which  is  required  by  statute  to  be  ap- 
pointed and  designated  In  capital  cases  within  which  the  sentence  must 
be  executed.  Is  a  period  oi  time  extending  from  12  midnight  Saturday 
nntil  12  midnight  the  following  Saturday,  hot  an  error  in  the  designa- 
tion of  the  week  is  rendered  immaterial  when  the  execntlon  Is  stayed 
by  this  court  pending  review.     Itora  n.  The  People,  255. 

Q.  DxPDTiEB. — The  statutes  providing  that  district  attorneys  and 
clerks  of  district  courts  respectively  may  act  by  deputy,  are  valid;  and 
where  the  district  court  recognises  such  deputies,  it  is  to  be  presumed, 
in  the  absence  of  anything  to  the  contrary,  that  such  deputies  were  duly 
appointed  and  qualified,     ifeiblt  v.  The  People,  441. 

10.  Executions. — Seotlons  26TS  and  2877,  Oen.  Stats.,  providing  that 
the  occupant  of  public  lands  has  a  transferable  interest  tliei'ele,  subject 
to  execution,  has  no  application  to  the  oase  of  a  pre-emptor  whose  rights 
are  derived  from  the  general  government.     IScMUlen  c.  Qentle,  9g. 

11.  Executive  Powkh. — The  limitation  clause  in  the  charter  of  1893 
forbidding  the  governor  to  remove  members  of  the  Are  and  police  board 
for  political  reasons,  was  intended  to  promote  efficiency  in  the  fire  and 
police  departments,  and  to  prevent  their  being  used  to  advance  the  In- 
terests of  any  political  party  or  Individnal;  but  as  the  charter  now  stands 
practical  effect  cannot  be  given  to  such  limitation,  except  as  it  may  op- 
etate  upon  the  conscience  of  the  ezeouUve,  and  so  control  his  official 
conduct.    People  ex  rel.  e.  JVardn,  565. 

12.  Sahk. — Under  the  charter  of  1893,  when  the  governor  makes  an 
order  for  the  removal  of  a  member  of  the  fire  and  police  board,  and 
states  the  cause  therefor  in  writing,  such  written  statement  by  the  gov- 
ernor must  be  held  the  exclusive  and  canclusive  proof  of  the  cause  for 
making  auoh  order,    lb. 
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18.  EXEMFT.ABT  Dauaobs.— To  justify  exemplary  damages  under 
the  act  of  1880,  there  must  be  some  wroug  motive  aocompanyiiig  the 
wrongful  act,  oi  a  reckless  disregard  of  pUintifFs  rights.  A  wrongful 
act  done  InteDtlouallf  is  not,  as  a  matter  of  law,  neoessarilj  mallolous. 
Freni-.h  i.  Deane,  S04. 

14,  JusoBS.— The  act  of  1891  (Session  Laws,  p.  261)  was  Intended  to 
supersede  the  act  of  1889  (Mills'  An.  Stats.  J2595)  in  respect  to  chal- 
lenges on  the  ground  that  jurors  had  served  in  the  county  or  district 
court  within  the  year  next  preceding;  auch  jurors  are  not  liable  to  chal- 
leuge  for  cause  unless  summoned  from  the  bystanders  on  open  venire. 
Dill  V.  The  People,  409. 

15.  LmrTATioii. — The  words  "  proper  title  "  in  aeotion  I  of  the  act 
of  1874  (Gen.  Stats.  %218S)  means  a  "paper  title;"  also,  the  phrase 
"  color  of  title,"  as  used  in  said  section,  refers  to  a  paper  writing  pur- 
porting to  convey  title,  or  to  some  writing  whereby  title  is  sought  to  be 
acquired.     Knight  x>.  Lawrence,  425, 

10.  Sake. — The  "  color  of  title  "  referred  to  in  the  statute  of  limita- 
tions (Cren.  Statu.  J  2167)  must  arise  out  of  some  conveyance  purport- 
ing to  vest  in  the  grantee  an  luterest  io  his  own  right,  adverse  to  the 
true  owner,  and  not  from  one  that  coDstitutea  him  a  trustee  of  the  tJtle 
for  the  benefit  of  such  owner,  and  it  must  be  made  in  good  faith.  War- 
ren s.  Adami,  615. 

n.  Measubk  op  Dahaokb.— The  act  of  1889  with  reference  to  ex- 
emplary damages  having  no  application  to  the  case,  the  plalnllS  must 
be  limited  in  bis  recover;  to  a  liberal  rule  of  compensatory  damages, 
under  which  he  may  recover  fur  ail  direct  and  proximate  looses  occa- 
sioned by  the  tort;  for  the  physical  pain,  if  any,  inflicted;  for  his  men- 
tal agony, laceratedfeellnge,  wounded  sensibilities;  butbelsnotentitled 
to  pitnitlve  or  exemplary  damageH,     French  v.  Deaive,  504. 

18.  Penal  Statute. — The  act  of  1B87,  providing  thatarallroad  com- 
pany shall  be  liable  for  twice  the  full  value  of  each  animal  killed  by  it. 
In  case  it  falls  to  compl;  with  the  statute  by  recording  a  description  of 
the  animal  and  marking  its  hide.  Is  a  penal  statute.  Atchiaon,  T.  A  8. 
F.  B.  B.  Co.  V.  Tanner,  659. 

10.  IlBoiTAi.e. — It  is  well  settled  that  a  recital  of  fact  or  law  in  a  pnb- 
lic  act  is  not  conclusive  upon  the  courts,  and  such  recltate  If  found  in 
a  mere  preamble  are  of  still  less  welghL     Qoodyknontz  v.  Adcvr,  360. 

20.  Statute. — An  entire  statute  does  not  necessarlty  fail  although 
some  of  its  provisions  be  unconstitutional.    In  re  Canal  Certificatet,  83. 

21.  Same. — Where  part  only  of  a  leglHtative  act  is  void,  the  residue 
may  sometimes  be  upheld;  but  judicial  authority  cannot  substitute 
anything  in  place  of  the  void  part;  if  the  residue  of  the  act  cannot 
Stand  with  the  void  part  cast  out,  then  the  whole  act  must  fall;  and 

'  where  a  statute  has  but  a  single  object,  if  the  provisions  for  the  accom- 
plishment of  that  object  be  void,  the  whole  aot  f^ls.  itnyor,  etc.,  e. 
ahaUuck,  104. 
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£2.  Town  Sites. —The  town  being  tminoorponted,  the  inhabitants 
liad  a  vested  right  in  Htreets  and  alleys  opened  and  used  at  the  tlta«  of 
the  entry  of  the  town  site,  bat  the  trustee  was  not  authorized  to  desig- 
nate anj  portion  of  the  site,  in  the  poasession  of  an  actual  oocupftot,  as 
a  part  of  a  street,  and  thereby  deprive  a  beneficiary  of  his  interest  in 
the  land  so  occupied.     Pueblo  v.  ifudtt,  &T&. 

23.  Samk. — In  BO  far  M  the  town  site  act  attempts  to  vest  the  title  to 
nnclt^med  lands  directly  In  the  town,  it  is  in  contravention  of  the  act 
of  congress  creatii^  the  trust,  and  void.    lb. 

24.  WmiKMKa. — Where  the  plaintiff  In  an  action  ag^nst  helra  of  a 
deceased  person  is  called  as  a  witness  by  the  adverse  parties  and  ex- 
amined upon  certain  matters  pertinent  to  some  of  the  issues,  he  Is 
thereby  rendered  competent  for  all  purposeH,  Warren  v.  Adanu,  615. 
STATUTE  OP  FRAUDS: 

1.  EvuiKNCi!.— Parol  proof  Is  admissible  to  show  the  circumstances 
under  which  persons  other  than  the  payee,  and  apparently  not  other- 
wise oonnected  with  a  promissory  note,  have  indorsed  the  same.  Flsk 
V.  Rtaer,  66. 

2.  Sahe. — The  promise  of  one  person,  though  in  form  to  answer  for 
the  debt  of  another,  if  founded  upon  a  new  and  sufficient  conBideratton, 
moving  from  the  creditor  and  promisee  to  the  promisor,  and  beneficial 
to  the  latter.  Is  not  witliin  tho  statute  of  frauds,  and  need  not  be  in 
writing.    lb. 

3.  Saue. — Under  the  statute  of  frauds,  the  existence  of  a  direct  or 
ezprees  trust  in  lands  cannot  be  established  by  parol  evidence;  but 
where  there  is  some  written  evidence  showing  tlie  existence  of  a  trust, 
the  dooT  is  thereby  opened  to  the  admission  of  parol  evidence  to  show 
the  truth  of  the  transaction.     Johnson  v.  Calnan,  IS8. 

4.  Same.— In  a  deed  conveylt^  land  the  word  "trustee"  was  inserted 
after  the  name  of  the  grantee,  and  the  deed  was  accepted  in  that  form; 
afterwards  In  a  contract  relating  to  the  land  the  grantee  afflxed  the 
word  "trustee"  to  his  signature;  ^U,  that  the  word  "trustee"  thus 
used,  without  other  words,  was  not  mere  de»eriptio  personiE,  but  indi- 
cated that  the  grantee  took  the  title,  not  in  his  Individual  capacity, 
but  in  tru»t  for  another,  and  that  parol  evidence  was  admissible  to 
show  for  whom  and  for  what  purpose  he  became  trustee.  lb. 
STATUTE  OF  LIMITATIONS:  See  LIMITATIONS. 

STOCK:  See  CORPORATIONS. 

STREETS:  See  HIGHWAYS  AND  STREETS. 

SUMMONS: 

1.  Form  of  Summons, — According  to  amended  section  34,  the  sum- 
mons is  not  rendered  void  or  erroneous  by  reeson  of  a  detective  state- 
ment of  the  relief  demanded,  provided  such  statement  Im  not  manifestly 
misleading.     Burkhardt  c.  Hai/cox,  339. 

2.  Same.— Section  34  of  the  Civil  Code  of  1867  did  not  require  that  • 
s  should  contain  a  statement  of  the  nature  of  the  action,  if  a 
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copy  of  the  compUint  was  wrved  therewith;  and  when  the  retoni  of 
the  iherlff  showed  that  a  copy  of  tb»  oomplaint  had  been  serred  with 
the  suroiDoiu,  the  court  acquired  jnrlsdiotlon  to  enter  the  default  of 
the  defendant  on  ble  failure  to  appear.     Baem  v.  NeweU,  807. 
SVPBBHE  COURT:  See  APPELLATE  PRACTICE;  alao  JUBISDIC- 

TION. 
SUKETIES:  See  «lw>  PARTIES. 

1.  Afpkai^— Afpiul  Bokd.— Where  the  order  appealed  from  pro- 
vided, among  other  things,  that  the  appellant  ahould  make  oertain 
monthly  payments  to  the  appellee,  and  the  oondltian  of  the  ^peal 
bond  was  that  the  appellant  "  will  saUafy  and  perform  the  judgment 
and  order  appealed  from  In.  case  the  »ame  ihall  be  confirmed:"  Beld, 
tliat  the  BureUeB  are  not  liable  for  the  aatisfaotion  or  performance  of 
tlie  judgment  with  reapeot  to  Inetallments  payable  after  affirmance. 
Cowan  «.  CotBan,  316. 

i.  Sane. — The  pTovisions  of  the  statute  relating  to  tJie  liability  of 
Hareties  upon  an  appeal  bond  enter  into  and  become  a  part  of  the  obU- 
gatJon.    Lux  v-  MeLeoit,  4ea. 

3.  Same.— A  aurety  on  a  bond  given  on  appeal  from  a  justice  of  the 
peace  to  the  county  eonrt  is  liable  thereon  for  the  amount  of  the  orig- 
inal judgment  and  coeta  in  case  of  a  dlin^aaid  of  the  appeaL    lb, 

TOWN  SITES: 

1.  Bbhkticlabt. — The  town  being  anincorpoiated,  the  Inhabitant* 
had  a  vested  right  In  streeta  and  alleys  opened  and  used  at  the  time  of 
the  entxy  of  the  town  site,  but  the  trustee  was  not  autboriced  to  desig- 
nate any  portion  of  the  site,  in  the  possession  of  an  actual  occupant,  as 
a  part  of  a  street,  and  thereby  deprive  a  beneflclary  of  his  Interest  in 
the  land  so  ocaupied.     Pueblo  v.  Budd,  6TS. 

2.  Same.— The  entry  of  atown  site  under  the  act  of  oongrets  (see.  S8ST, 
n.  3.  B.  S.)  being  "  in  trust  for  the  several  use  and  benefit  of  the  oocn- 
pants  thereof,  according  to  their  reepeotive  interests,"  each  of  sncb  oc- 
cupants at  the  time  of  the  entry  became,  to  the  extent  of  their  respective 
holdings,  beneficiaries  of  the  trust,  and  were  vested  with  the  equita- 
ble ownership  of  the  lot  or  parcel  of  land  to  the  extent  of  their  occu- 
pancy,   lb. 

3.  Same. — The  limitation  In  the  town  site  act,  relating  to  Che  time 
in  which  a  beneficiary  of  the  trust  must  deliver  a  statement  of  his  claim, 
bars  the  remedy  of  one  out  of  possession,  but  a  failure  to  comply  with 
this  provision  does  not  work  a  forfeiture  of  the  equitable  Interest  of 
one  in  poasesslon.  The  power  of  a  court  of  equity  may  be  invoked  by 
such  possessor  to  protect  such  interest  or  right  against  an  intruder.  lb. 

4.  ExEOCTIOH  OF  Tbdst. — While  the  exeontlon  of  tho  trust,  as  to  the 
disposal  of  the  lots,  etc.,  was  to  he  conducted  under  rules  and  regula- 
tions prescribed  by  the  territorial  legislatures,  neither  by  such  regula- 
tions nor  by  any  act  of  the  trustee  not  in  conformity  to  the  provisions 
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of  the  aot  of  oai^Tesa,  oould  tiie  beneflclu;  be  dlveated  of  the  right 
that  Accrued  to  him  under  the  trust.    lb. 

6.  Sake. — In  bo  far  aa  the  town  aite  aot  attempts  to  vest  the  title  to 
unclaimed  lands  directly  In  the  town,  it  la  In  contravention  of  the  act 
of  congress  creating  the  trust,  and  Toid.    lb. 
TRUSTS  AND  TRUSTEES: 

1.  AocouHTiH'e. — The  trustee  of  a  resulting  tmst  haTlng  pi^d  taxes 
upon  the  land  is  entitled,  under  the  clroumstamiea  of  this  case,  to  re- 
imbursement on  aoconut  thereof  before  being  divested  of  the  title. 
tVarren  v.  .A  rlains,  GIS. 

,  S.  Attbb  ACQcriBED  TiTUt.— A  tnut  estate  does  not,  like  an  absolute 
estate,  inure  to  the  benefit  of  the  grantee  of  the  trustee,  when  the  latter 
made  the  conveyance  in  his  indivldnal  capacity.    PhilUppi  v.  Leet,  240. 

3.  £xPBBS8  Tbust. — Under  the  statute  of  frauds,  the  existence  of  a 
direct  or  express  6*081  in  lands  cannot  be  estahlished  by  parol  evidenoe; 
bnt  where  there  1b  some  written  evidence  showing  the  exiatonce  of  a 
trust,  the  door  is  thereby  opened  to  the  admlsalon  of  parol  evidence  to 
show  the  truth  of  the  transaetlon.     JohTHon  v.  Calnan,  1S8. 

4.  Same. — In  a  deed  conveying  land  the  word  "  trustee  "  was  inserted 
after  the  name  of  the  grantoe,  and  the  deed  was  accepted  tn  that  form; 
afterwards  In  a  contract  relating  to  the  land  the  grantee  affixed  the  word 
"trustee"  to  his  signature;  held,  that  the  word  "trustee  "thus  need, 
without  other  words,  was  not  mere  deaeHpllo  pertoiux,  bttt  indicated 
that  the  grantee  took  the  title,  not  la  his  individual  capacity,  bat  in 
(nut  for  another,  and  that  parol  evidence  was  admissible  to  show  for 
whom  and  for  what  purpose  he  became  trustee.    lb. 

6.  LnoTATioss. — The  statute  of  limitations  does  not  begin  to  mn 
against  that  class  of  resulting  trusts  which  are  created  with  the  consent 
of  the  tmstee  and  cestui  que  tnut  until  the  trust  is  repudiated  or  dis- 
avowed by  the  trustoe,  and  the  knowledge  of  suoh  repudiation  or  dis- 
avowal Is  brought  home  to  the  cestui  que  trtut.     Warren  v.  Adami,  BIS. 

6.  Sake. — Tbo  "  color  of  title"  referred  to  In  the  statute  of  llmita- 
tloos  (Gen,  Stat.,  sec.  2187)  must  arise  out  of  some  conveyance  purport- 
ing to  vest  In  the  grantee  an  interest  in  his  own  right,  adverse  to  the 
true  owner,  and  not  from  one  that  constitutes  him  a  trustee  of  the  title 
for  the  benefit  of  such  owner,  and  It  must  be  made  in  good  faith.    lb. 

7.  Flsadihs. — To  enforce  a  constructive  or  resulting  trust,  the  facta 
from  which  such  trust  is  clamed  to  arise  must  be  clearly  alleged,  and 
proved  with  certainty.    MeClure  v.  La  Piata  Count]/,  122. 

8.  Pledaob. — The  pledgee  is  tmstAe  for  the  pledgor,  first  to  pay  the 
debt,  and  second  to  pay  over  the  surplus.  He  cannot  so  deal  with  the 
trust  property  as  to  destroy  or  even  Imp^r  its  value.  Hatiack  L.  A 
M.  Co.  V.  Oray,  148. 

V.  KEFtratiATios.— The  payment  of  taxes  and  the  redemption  of  the 
land  from  tax  sales  by  the  trustee,  being  consistent  with  his  duty,  do 
BOt  evidence  a  repudiation  ol  his  trust.     IFomn  e.  AdatM,  61{b. 
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10.  RsBULTiNa  TBGBT6. — When  real  eatate  is  pnrchassd  and  the  con- 
verance  la  taken  in  tha  name  of  one  penoD  whtle  the  price  is  paid  by 
another,  tbe  beoellcfal  interest  or  estate  follows  the  consideraHoi)  uid 
iniires  to  the  party  from  whom  the  ooUBldemtloti  oomes.     lb. 

11.  Same. — The  consent  of  the  trustee  to  hold  and  dispose  of  the  land 
for  the  benefit  of  the  cestui  que  trust,  or  an  agreement  so  to  do,  In  case 
of  a  resaltlng  bust,  does  not  afFect  or  change  its  nature.  Such  a  trust 
results  from  the  acts  and  not  from  the  agreements  of  parttes.     lb, 

12.  Town  Sites. — The  town  being  unincorporated,  tlie  inhabitants 
had  a  vested  right  In  streets  and  alleys  opened  and  used  at  the  time  of 
the  entry  of  the  town  site,  but  the  trustee  was  not  authorized  to  desig- 
nate any  portion  of  the  site,  in  the  possession  of  an  actual  occupant,  as 
a  part  of  a  street,  and  thereby  deprive  B  beneflclary  of  Ms  Interest  in 
the  laud  so  occupied.     Pueblo  s.  Budd,  670. 

18.  Sakk. — In  BO  far  as  the  town  site  act  attempts  to  Test  the  title  to 
unclaimed  lands  dii«ctly  in  the  town,  it  ts  In  contravention  of  the  aet 
of  congress  creating  the  trust,  and  void.    lb. 

14.  Xbust  FoiTDa — Honey  received  by  the  treasurer  by  virtue  of  his 
office  constitutes  a  trust  fond,  which,  if  diverted  or  misappropriated, 
may  be  recovered  In  an  action  upon  his  bond,  or  the  oounty  may  treat 
It  as  a  trust  fund  and  follow  it  wherever  It  can  be  traced.  ItcClure  v. 
La  Plata  Countv,  122. 

15.  Sakb. — In  order  to  snbject  Oie  private  estate  of  adefanlting  trus- 
tee to  the  payment  of  the  trust  fund,  while  it  is  not  necessary  to  trace 
such  funds  Into  any  particular  property.  It  must  be  clearly  shown  that 
it  went  into  and  was  used  for  the  benefit  of  such  estate.    lb. 

16.  Same. — The  mere  wrongful  conversion  of  a  trust  fund  can  give 
ttie  beneficiary  no  equitable  lien  upon  property  belonging  to  the  trus- 
tee prior  to  such  couverrion,  nor  upon  assets  subsequently  aoquired 
from  sonrees  entirely  outMde  and  Independent  of  the  fund  or  its  pro- 
ceeds,   lb. 

VABIANCE. 

Time— Date.— In  criminal  pleading  the  time  at  whtob  an  offense  Is 
charged  to  have  been  committed  Is  not  material,  unlees  time  be  of  the 
essence  or  gist  of  the  offense;  but  where  an  indictment  for  perjiu?  is 
based  upon  a  written  Instrument — a  matter  of  record — set  out  in  hcec 
verba  in  the  indictment,  and  tbe  instrument  offered  in  evidence  bears  a 
different  date  from  the  instrument  described  in  tbe  Indictment,  the  data 
of  such  Instrument  is  matter  of  description  and  the  variance  is  mate- 
riaL    DUl  v.  The  People,  4Q9. 

WATEE  RIGHTS. 

I.  Abandonment.— A  person  may  abandon  an  Irrigating  ditch  witli- 
out  abandoning  his  water  rights;  such  rights  may  be  abandoned  by 
niinuser;  but,  so  long  as  the  appropilator  oontlnuea  tlie  use  of  such 
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rights  witbout  any  unreasonable  voluntary  cessation,  an  abandonment 
will  not  be  presumed  against  blm.     IfiehoU  v.  Mclntoih,  22.  • 

2.  Adjuqicatioii. — An  adjudication  of  priorities  under  the  Irrigation 
acts  of  1S79  aud  1981  will  not,  witbout  due  process  of  law,  deprive  a 
person  of  his  consUtiitional  or  vested  rights — snob  as  prior  rights  to 
tiie  use  of  wat«r;  nor  will  such  rights  be  affected  by  the  lapse  of  time 
BO  long  as  they  are  not  actually  denied,  abridged,  or  Interfered  with  by 
the  enforceDient  of  the  decree  entered  in  such  proceedings.    lb. 

3.  Samb. — Any  person  whose  rights  may  be  affected  by  an  adjudica- 
tion of  priorities  ia  enldtled  to  bo  made  a  party.    lb. 

4.  Same. — No  one  is  entitled  to  have  a  priority  adjudged  for  more 
water  than  be  has  actually  appropriated,  nor  for  more  than  he  actually 
needs.     Priority  of  right  is  limited  by  each  of  these  considerations.     Bt. 

fi.  Same. — The  statutory  proceeding  to  adjudicate  priorities  of  riglit 
to  t)ie  use  of  water  is  not  an  ordinary  civil  action  or  proaaeding;  it  is  a 
proceeding  tui  generia,  to  which  the  rules  governing  ordinary  civil  ao> 
tions  are  not  always  applicable.     Sterling  Irrigation  Co.  v.  Dovmer,  G05. 

,6.  SAMB.^An  adjudication  of  priorities  within  the  meaning  of  the  ir- 
rigation acts,  is  the  judicial  det«rmination  of  the  claims  of  different 
parties  to  the  use  of  water  for  irrigation  witlilu  the  same  irrigation  dis- 
trict. Conflicting  claims  to  priorities  beyond  the  limiu  of  the  district 
cannot  be  determined  in  the  statutory  proceeding.     lb. 

1.  Saiik. — The  divisloD  of  an  irrigation  district  by  a  legislative  act 
without  a  saving  clause,  before  the  final  adjudication  of  priories  there- 
in, affects  the  subject-matter  of  a  pending  proceeding  to  adjudicate 
priorities,  and  the  district  courtot  the  proper  county  in  the  new  Irriga- 
tion district  becomes  vested  with  Jurisdiction  to  determine  the  priorities 
in  such  new  district,     lb. 

8.  DivBBSioN  IN  CoKMOH  WTiHOirr  Meboeb. — The  same  irrigating 
ditch  may  have  two  or  more  priorities  belonging  to  tlie  same  or  differ- 
ent parties;  and  two  or  more  pereons  may  divert  water  through  the 
same  head  gate  for  the  irrigation  of  their  several  farms  without  any 
surrender,  joinder,  or  mei^er  of  thair  respective  priorilJes.  ifickoi»  v. 
Mclnloth,  22. 

9.  LiMiTATiOKB. — An  action  to  set  aside  a  decree  obtained  without 
notice,  which  to  the  prejudice  of  the  plaintiff  substantially  modifies  and 
changes  the  rights  of  the  parties  as  set  forth  in  a  former  decree  entered 
in  an  adjudication  of  priorities  to  the  use  of  water,  does  not  fall  within 
the  provisions  of  sections  1796  and  1T9T,  Gen.  Stats.,  limiting  the  time 
within  which  certain  actions  may  be  commenced.  JHtek  Co.  s.  Ditch 
Co.,  222. 

WAY;  See  RIGHT  OF  WAY. 
WITNESSES: 

1.  CoMPETKNCT. — Where  the  plalntlS  in  an  action  against  heirs  of  a 
deceased  person  is  called  as  a  witness  by  the  adverse  parties  and  ezam- 
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Ined  npon  oertt^u  matten  pertlaeat  to  some  ol  the  laaues,  he  i«  therebj 
rendered'oampetent  for  all  purpoaea.     Warren  t.  Adamt,  51B. 

2.  8amx. — The  etatutory  rule  that  parties  and  persons  directly  Inter- 
Mted  In  sa  action  aie  precluded  from  testifying  therein  of  their  own 
motion  where  the  opposite  party  sues  or  defends  sa  an  administrator, 
etc.,  Is  not  applicable  in  favor  of  one  who  is  not  ened  a«  administtator, 
and  who  does  not  by  his  answer  defend  as  such,     Preuitt  e.  La.mbert,  6. 

3.  Same — Hubbakd  ahd  Wm. — Where  a  husband  is  indicted  for 
willful  and  corrupt  perjury  In  making  a  false  affidavit  in  a  suit  for  di- 
vorce against  his  wife,  the  wife  is  a  competent  witness  tor  the  state  on 
the  trial  of  inch  Indictment.     DOl  c.  rfts  People,  460. 

4.  Sake. — A  married  woman  cannot  be  called  as  a  vritawsa  against 
her  husband  in  an  action  by  him  for  enticing  hei  away,  without  his 
consent.     Frmtk  v.  Iteane,  604. 

5.  CoHnoXNTiAi.  RxLATioKB. — The  defense  being  insanity,  the  court 
upon  motion  of  defendant  with  the  consent  of  the  djatriot  attorney  ap- 
pointed a  physician  to  make  an  examination  and  to  testify  on  the  trial 
u  to  defendant's  mental  condition;  Aeid,  that  an  examination  and  con- 
sultation between  defendant  and  the  physician,  under  such  oircum- 
Btances,  was  not  confidential;  and  that  the  physld an  could  be  called  by 
tbe  state  to  testify  in  rebuttal,  even  though  he  had  not  been  called  by 
defendant    Stmt  «.  TKt  People,  441. 
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